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IN  the  long  Vacation  Sir  John  SeotI  His  Majesty's  Attorney 
GeaemI  was  appointed  to  succeed  the  late  Lord  Chief  Jus- 
tice Eyke  in  this  Court,  and  was  created  a  Peer  of  Great 
Britain  by  the  title  of  Baron  Eldon  of  E/doa  in  the  county 
Palatine  of  Durham.  His  Lordship's  promotion  taking 
place  during  the  Vacation,  the  39  Geo.  3.  c.  1I3.  was  passed, 
■Dthorizing  His  Majesty  when  a  vacancy  happens  on  the 
Bench  during  the  Vacation,  to  call  any  Barrister  to  the  de- 
gree of  Serjeant,  and  appoint  such  person  to  the  Bench^ 
Under  this  act  Lord  Eldon  was  called  and  appointed. 
The  motto  on  his  rings  was  "  Rege  iacolami  mens  omnibus 
una,"  On  the  6srt  day  of  Michaelmas  Term  His  Lordship 
took  his  seat  in  this  court  and  the  oaths, 

^Im  Chambre  of  Grab's  Ian  Esquire,  was  also  appointed  one 
of  the  Barons  of  the  Court  of  Exchequer,  on  the  resignation 
of  Mr.  Baron  Perryn,  and  was  knighted.  His  promotion, 
which  took  place  previous  to  that  of  Lord  Eldon,  was  also 
daring  the  Vacation,  and  he  was  therefore  called  to  the 
degree  of  Serjeant,  under  a  particular  act  passed  for  that 
purpose  (39  Geo.  S.  c.  67.)  and  gave  rings  with  this  motto, 
'  Maioritm  iiisCiCuta  tui 
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In  the  Thirty-seventh  Year  of  the  Reign  of  George  IIH 


mm 


«•  ^    tiii 


>«'.?  jJBiOKM  ind  Another. v.:  LiUYTJsa.  JUi^sd. 

jr  £  ^ii'^jpr'Sen t.  moved  for'a  rule  to  shew  cause  why  th*  ^dE^ ^"i 
D<Jl6mla]it  ^  this  action  should  not  be  discharg;ed  on  en-  DtftiidMit  on 
tering  flrtSMfi]f6<i'  j^pSariuice,  afid  all  further  proceedings  be  ^^^^^ 
stayed.  ^     ^  5StheS4G.3. 

The  cause  of  action  arose  on  an  instrument  dated  the  6th  Not?.  Jh^moiid^of 
1794,  IMimiteirby^hyllefendant  btfore  a  not«iry  at  Atnste^m  tiie  PUrburi 
in  Holland:  whereby  he  "  declared  that  he  whs  well  and  truly  ^S&^^  "* 
indebted  to  the  Plaintiffs  merchants  of  that  place,  in  a  sum  of  An  afficla?it  to 
9190  gutidefS'Uid  ^stuiv^ers;  HoUanit%  current  money,  amivf>g>^J4^^^ 
from  and  out  of  sundry  merdstaodises  sold  and  deTivered  tahinr^^Hn^  person 
on  the  30th  October  1794,  agreeably  to  the  invoice  delivered."  a  connection 
The  affidavit  of  debt  which  was  made  by  a  third  person,  stated  ^t'»«««>  the 
that  the  Plaintiff  at  the  time  when  the  said  affidavit  was  made,  the  Plaintiff.* 
was  resident  at  Amsterdam, 

By  34  Geo,  3.  c.  9,  s.  1.  It  is  enacted,  that  if  any  person  re- 
siding or  being  in  Great  Britain,  shall  after  the  1st  day  oi March 


VOL.  !• 
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1794, 


LorrjEi. 
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1797.  1794,  and  during  the  war.  knowingly  and  wilfully  pay,  send,  sup- 
J  ^  ply,  or  deliver,  or  cause  to  be  paid.  Bent,  supplied,  or  delivered, 
either  in  Great  Britain  or  France,  or  in  any  other  country  either 
by  payment  or  remittance  of  any  bill  of  exchange,  note,  draft, 
obligation,  or  order  for  money,  or  in  any  other  manner  what- 
soever, any  money  to  or  for  the  use  ofthe  persons  exercising  or 
who  shall  exercise  the  powers  of  government  in  France,  or  to  or 
for  the  use  of  any  persons  or  person  who  on  the  lat  day  of 
January  1794  were  or  was  or  at  any  time  since  have  or  has 
been,  or  who  at  the  time  of  such  act  done  shall  be  within  any  of 
the  dominionsof  7'>(ince,  orany  county,  territory,  or  place,  which 
was  on  the  said  1st  day  of  January  1794,  or  which  shall  be, 
during  the  said  war  and  at  the  time  of  such  act  done,  under  the 
governmerU  of  the  persons  exercising  or  who  shall  hereafter 
exercise  the  powers  of  government  in  France,  every  person  so 
offending,  being  thereof  lawfully  convicted  or  attainted,  shall  be 
deemed,  declared,  and  adjudged  to  be  a  traitor,  and  shall  suffer 
pains  of  death,  and  shall  also  lose  and  forfeit  as  in  cases  of  high 
treason. 

And  by  section  7th,  it  isfurtherenacted,  that  if  any  action  or 
Buit,  either  in  law  or  equity,shallbe  commenced  or  prosecuted  for 
the  recovery  of  any  debt  or  demand,  contrary  to  the  provisions  of 
this  act,  it  shall  and  may  be  lawful  for  the  Court  in  which  such  . 
action  or  suit  shall  be  commenced,  in  term  time,  or  any  one  or 
moreof  the  judges  of  such  couil,  out  of  term,  in  a  summary  way 
todischarge  the  Defendant  or  Defendants  arrested  on  mesne  pro- 
cess, and  to  stay  all  further  proceedings  in  such  action  or  suit, 
upon  such  terms  as  to  such  Court  or  Judge  respectively  shall 
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Le  Blanc  then  objected  to  the  affidavit  on  which  the  Defend-       1797. 
ant  was  arrested,  because  it  did  not  state  any  connection  be-      Viwiwh^ 
tween  the  deponent  and  the  parties  to  the  suit.  «• 

Sedper  Curiam,     It  is  not  necessary  for  the  connection  to 

appear  on  the  face  of  the  affidavit.     The  deponent  swears 

positively  to  the  debt,  and  that  is  sufficient. 

Rule  refused. 


Tenant  v.  Elliott.  Jtfof  5th. 

ASSUMPSIT  for  money  had  and  received.    Verdict  for  the  ^'  having  re- 
i>i   -    ^* /p  ceived  money 

Plaintiff.  toihenneofi. 

The  Defendant  being  a  broker,  effected  an  insurance  for  the  **"  ■"  »"«?*^ 

GontrAct  be* 

Plaintiff,  a  British  subject,  on  goods  from  Osttnd  to  the  East  In-  tween  n,  and 
dies,  on  board  the  Koenitz,  an  Imperial  ship.    The  ship  being  ^-^  ■['***  "l^J 
lost,  the  underwriters  paid  the  amount  of  the  insurance  to  the  let  np  the  ille* 
Defendant,  who,  without  any  intimation  from  them  to  retain  the  ^**|*'  ^f  **'® 

,         •'  contract  as  a 

money,  refused  to  pay  it  over  to  the  Plaintiff.  defence,  in  an 

Shepherd  Serjt.  now  moved  for  a  rule  to  shew  cause  why  the  by^fl°fop*"^  ^ 
verdict  in  this  case  should  not  be  setaside  and  a  non-suit  entered,  money  had  and 
By  7  Geo.  1.  $tat.  I.  c.  21.  s.  2.  It  is  enacted  '*  That  all  contracts  ■■*^*'^***'' 
*'  and  agreements  whatsoever  made  or  entered  into  by  any  of  His 
*'  Majesty's  subjects,  or  any  person  or  persons  in  trust  for  them, 
"/or  or  upon  the  loan  of  any  monies  by  way  of  bottomry  on  any 
*'  ship  or  ships  in  the  service  of  foreigners,  and  bound  or  design* 
"ed  to  trade  in  the  East  Indies,  or  parts  in  the  said  act  before 
"mentioned;  andall  contracts  and  agreements  whatsoever  made 
**by  any  of  His  Majesty's  subjects,  or  any  person  or  persons  in 
"trust  for  them,  for  the  loading  or  supplying  any  such  ship  or 
•'  ships  with  a  cargo  or  lading  of  any  sort  of  goods,  merchandize, 
treasure,  or  effects,  or  with  any  provisions,  stores,  or  necessa- 
ries, shall  be  and  are  hereby  declared  to  be  void."  Now  the 
goods  on  board  the  Koenitz  being  the  property  of  the  Plaintiff, 
a  subject  of  Great  Britain,  and  the  Koenitz  being  a  foreign  ship, 
bring  this  transaction  within  the  provisions  of  the  above  act.  In 
CamdenY.And€rsoA,6Terfn  Rep,  730.  it  was  determined,  that  apo- 
licy  effected  in  contravention  of  an  act  of  parliament,  made  for 
the  purpose  of  protecting  the  monopoly  granted  to  the  East  India 
Company,  was  void.  The  voyage  being  illegal,  makes  the  policy 
illegal  also.  If  then  the  Plaintiff  could  not  have  succeeded  in  an 

*  Vide  UmMuom  ▼.  Hancnekj  8  T.  R.  575.  Camden  v.  ^^n<lers9n,  post,  t72.  Farmew 
V.  RiUMll,  pott,  *196.  fVebb  v.  Brooke,  3  Taunt.  6.  Davis  v.  Edgar^  4  Tavnt.  <35. 
BtMsiejf  V.  BigmM^  ft  B.  4(  A.  SSS.   Fulding  t.  Kymer,  ^  B.  ^  B.  639. 

B  '3  actioji^ 


It 

€t 


Elliott. 
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1707.  action  against  the  uDdertrriters,  neither  can  he  recover  agaibst 
TsHANT  ^^^  present  Defendant.  The  Defendant  is  in  the  nature  of  a 
stakeholder:  and  the  Plaintiff's  right  of  action  being  grouDded 
on  his  claim  against  the  underwriters,  he  must  now  stand  pre- 
cisely in  the  same  situation  as  if  he  had  immediately  sued  them. 
Bdlles  J,  Is  the  man  who  has  paid  over  money  to  another's 
use  to  dispute  the  legality  of  the  original  consideration  ?  Hariag 
once  waived  the  legality,  the  money  shall  never  come  back  into 
his  hands  again .  Can  the  Defendant  then  in  conscience  keep  the 
money  so  paid  ?  Forwhatpurpose  should  he  retain  it?  Towbom 
is  he  to  pay  it  over,  who  is  entitled  to  it  but  the  Plaintiff  ? 

Eyrb  Ch.  J.  The  Defendant  is  not  like  a  stakeholder. 
Thequestion  is,  Whetherhe  who  has  received  money  to  another's 
use  on  an  illegal  contract,  can  be  allowed  to  retain  it,  and  that 
not  even  at  the  desire  of  those  who  paid  it  to  him  ?  1  think  he 
cannot. 

The  Defendant  took  nothing  by  his  motion,  (a) 


^•vSth.  Dyson  v.  Birch,  One,  &c. 

Aoattonirr  ,    T[  ^  BLANC  Serjt.  moved  for  a  rule  to  shew  cause  why  the 
lowed  U*  pri.  Defendant  in  this  action,  who  was  on  attorney  of  this  court, 

vUen.  ""'•^^  should  not  be  discharged  on  entering  a  common  appeftrance. 
■    ■        The  Defendant's  affidavit  stated,  that  some  time  before  the 


arrest  he  purchased  a  stamp  with  a  view  to  obtain  his  certificate. 
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sireumstances  became  embarrassed,  he  took  out  a  certificate 
:o  DFotect  himself. 

BuLiiSB  J.  My  Lord  very  properly  rejected  this  application. 
Fhere  is  a  rule  of  court  of  Michaelnuis  Term  1654  (a),  that  an 
attorney  shall  not  be  allowed  his  privilege  if  he  has  not  at- 
tended his'  business  for  a  year.  The  Defendant  therefore 
should  hare  stated  in  his  affidavit,  that  he  had  practised 
ivithin  a  year  previous  to  the  arrest. 

The  Court  desired  that  this  circumstance  might  be  inquired 
into,  and  inserted  in  an  affidavit. 

BuLLBR  J.  The  Defendant  may  as  well  also  inform  the 
Court,  whether  he  has  had  a  certificate  within  the  year ;  if  not^ 
it  will  be  a  strong  presumption  against  him. 

This  case  was  never  mentioned  again.  (^) 


(a)  C9oVm  Rmlet  and  Orden  in  C.  B, 
(»)  Id  RamtkSi  Uxor  f.  IVeddeH,  C.  B. 
HiL  tAnm,  LMttepiehe^  (the  last  case  in 
the  Appendix,)  where  an  attorney  plcad« 
ed  bis  privilege,  it  was  arfred,  that  in  the 
prccedfBts  in  Rmiiml^  ^hcre  attornies  of 
€,B»  brimglit  habeas  eorpos,  to  discharge 
theauclvea  from  arrest  by  process  ont  of 
inferior  courts,  tb^r  privilege  was  recited 
to  bo  dmm  oltfM  nceelia  im  eodem  banco 
ffr^ntqu^MtwrHdrfieadani;  and  that  it  was 
agreeable  to  remathat  it  should  be  so. 


for  otherwise  many  persons  who  never 
intended  to  practice  would  be  made  at- 
tornies, in  order  to  entitle  themselves 
to  privilege.  Bnt  it  ^bs  answered  by 
the  Court,  that  as  long  as  the  Defen<i- 
ant  was  an  attorney  on  record,  be  ought 
to  have  the  privilege  of  an  attorney, 
and  that  if  be  was  not  qualified  to  ha 
an  attorney,  the  Conrt  might  be  moved 
for  a  rule  to  strike  him  off  the  roll.  Coa<« 
Broke  v.  Bryant,  iuK.B.  7  TM.  ^I^a 


1797. 
Dtsom 

Ob 
BiKCH. 


We»b  V,  Thomson.  ^^  ^^ 

THIS  was  an  action  on  a  policy  of  insurance,  tried  before  Sailing  orders 
JE^re  Ch,  J.  at  Guildhall,  Sittings  after  flilary  Term.  J^thT^^rftl^ 

The  policy  was  effected  on  a  ship  called  I'he  Golden  Grove,  ance  of  a  war- 
Captain  Hodter,  bound  from  Loudon  to  the  West  Indies,  and  wuh^convoy**^ 
^'arranted  to  depart  with  convoy.    She  sailed  from  Spithead,  "»*«!•  pa'ticn^ 
the  place  of  rendezvous,  in  company  with  a  convoy  under  Sir  stances  exempt 
Hugh  Cloberry  Christian,  and  was  afterwards  wrecked  on  the  J?**  ^ovned 
coast  of  Dorsetihire.  neral  rule.* 

At  the  trial  it  was  proved  that  the  captain,  and  a  passenger 
on  board,  who  was  supposed  to  have  seen  the  sailing  orders, 
were  drowned  at  the  time  of  the  ship  being  wrecked.  The 
second  mate  being  examined,  as  to  his  knowledge  respecting 
aailiog  orders,  stated  that  the  captain  left  the  ship  for  the 
purpose  of  obtaining  them  iVom  the  Admiral;  and  that  afterwards 
on  a  signal  for  sailing,  the  captain  being  asked  in  what  manner 
it  should  be  answered,  gave  the  necessary  directions.    But  the 

«Aiidt6e>Rd«r4onf.l'lrdber,2B.&P.l64.  tyjguilars.Tohin,  Holt.Ni.Pn.i85. 

B  3  testimony 
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testifflony  of  the  mate  being  shaken  by  Admiral  C%rts(um'» 
evidence,  a  verdict  was  found  for  the  Defendant. 

Adair  Serjt.  now  moved  for  a  rule  nisi  for  a  new  trial. 

This  case  involves  two  queetions.  let.whether.inpointof  &ct. 
Captain  Hodser  ever  received  nailing  orders ;  and  2dly,  whether,  in 
point  of  law,  the  actual  receipt  of  them  be  necessary  to  the  per- 
formance of  a  warranty  to  depart  with  convoy.  AUtheevidenceof 
whichthe  natureof  the  case  admitted  was  given  at  the  trial.  The 
c&ptain,  whose  testimony  was  most  necessary  to  establish  the  re- 
ceipt of  orders,  and  the  only  other  person  supposed  to  have  seen 
themt  were  drowned.  Underthese  circumstances  I  submitthat the 
Court  will  presume  the  receipt  of  sailing  orders.  The  point  of  law 
has  never  been  expressly  decided.  Mr.  Justice  BiiUer  seems  to 
have  qnestioned  the  neceasityof  sailing  orders  in  all  cases  inHib- 
htrtv.  Pigou.  Park  on  Jnmrances,  p.  341.,  where  that  point  had 
been  incidentally  touched  upon  by  Lord  Mansfield.  So  in  Fictorim 
V.  Cleeve,  2  Sir.  1250.  Lee  Ch.  Just,  and  the  Jury  were  both  of 
opinion,  that  as  the  captain  had  done  every  thing  in  his  power, 
it  was  a  departing  with  convoy,  and  that  those  agreements  were 
never  confined  to  the  precise  words,  and  the  Plaintiff  recovered. 

MvllskJ.  {abienle  Elf  re  Ch.  J.)  Had  not  my  Lord  mentiooed 
that  the  verdict  was  entirely  to  his  satisfaction,  I  should  not  decide 
upon  this  application  in  the  first  instance.  The  case  is  here 
brought  to  a  question  of  law.  In  point  of  law  then,  the  general 
proposition  is,  that  sailing  instructions  are  necessary.  I  have 
never  decided  this  point  myself,  but  it  has  often  been  determined 
At  Guildhall.  I  do  not  say  that  there  may  not  becasesia  which  they 
may  be  dispensed  with.   In  Ilibhert  v.  Pigou  my  expression  ta. 
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la  •  ootey  foterted  io  the  Imtt  ediUon  Toy)  were  nnder  sail,  and  tbe  capttia         1797. 

of  Pmrk  Ml  Iwmrtmcei^  p.  Sll.,  the  foU  sent  one  of  his  men  on  board  for  sailinf^  . 

lowiof  case  is  mentioned,  whkh  seems  orden,  wbieb  were  refused ;   but  tiie        Webb 

tm  Agree  ia  principle  with  the  aboTe  de-  Commodore  said,  '*  Keep  ouy  and  I  wiU  «. 

cision.    It  was  the  cai^e  of  Veedon  v.  *'  take  care  of  ysu;**  and  the  ship  being     TilOMtOM. 

IFslBBol,  at  GuiMkaU,  1744,  in  the  time  lost  that  nicht  by  striking  on  tlie  shore, 

of  Lord  Chief  Justice  Lee^  where  the  tbe  question  was,  if  the  ship  was  pat 

ahip  iotured  bad  departed  from  LofM/on,  ander  convoy,  having  no  iaUing  orden? 

and  arrived  at  the  Downs  SSd  Augnti  and  it  was  held  she  was,  and  the  Plani- 

wbcre  tbe  Gr^fUm  and  Ln»x  (the  con-  had  a  verdict. 


Baptists  v*  Cobbold.  Jtroysth. 

npHE  plaintiff  in  this  action  was  a  sailor,  and  declared  on  a  Dcdaratloafor 
-'*  contiact  for  52/.  10s.  for  run-money,  against  the  Defendant,  rao*moiiey  [ 
being  captain  of  a  ship  bound  from  the  West  Indies  to  London.  ev»<*«n<^>  • 

At  the  trial,  before  Eyre  Chief  Justice,  at  Guildhall,  Sittings  lot.  for  rnn- 
after  Hilary  Term,  a  note  was  given  in  evidence,  by  which  the  SStioiial  rtu* 
Defendant  agreed  to  allow  the  Plaintiff  the  above  sum ;  together  pniatioo  writ- 
wiik  a  fhU  of  rum  per  day;  the  latter  part  of  the  agreement,  n,ro*of*t2"*' 
however,  appeared  to  have  been  added  to  the  note  after  sig- note,  for  a  pint 
nature.    Veidict  for  the  Plaintiff.  lll^dwiu^^' 

CocAeU  Seijt.  now  moved  for  a  rule  nisi,  to  enter  a  nonsuit,  variance. 
He  relied  on  a  variance  between  the  declaration  and  the  evi- 
dence; the  former  describing  a  contract  for  52/.  10«.  only,  and 
the  latter  proving  the  additional  stipulation  for, a  pint  of  rum 
per  day.  He  contended  that  the  contract,  being  entire,  could 
not  be  separated ;  he  cited  iSaiub  and  Tash  v.  Ledger,  Ld.  Rayml 
793.,  and  Briitow  y.  Wright,  Dougl.  640.,  and  said  that  this  case 
fell  within  the  principle  of  a  variety  of  others. 

BuLLXR  J.  The  agreement  given  in  evidence  corresponded 
with  the  declaration,  as  far  as  the  declaration  went.  The  case 
in'  Lord  Raymond  turned  upon  the  description  of  a  written 
agreement,  which,  if  described  atall,  must  tally  with  the  descrip- 
tion; here  no  written  agreement  was  descfribed.  It  is  true  that 
the  agreement  given  in  evidence  contained  something  more  than 
was  stated  in  the  declaration,  but  not  material  to  it. 

Etre  Ch.  J*  At  the  trial,  I  was  inclined  to  consider  the  latter 
promise  as  no  part  of  the  agreement;  it  was  totally  different 
from  the  main  body,  which  was  so  executory,  that  nothing  was 
to  arise  upon  it  till  the  voyage  was  complete ;  whereas  this  part 
was  to  be  put  in  force  from  day  to  day,  and  determined  beforja  this 
cause  of  action  arose.  Besides,  the  addition  was  made  after  sig- 

B  4  nature, 
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1797,  nature  and  seemed  to  be  inserted  merely  to  agcertain  ffh&t 

Bxmm  quantity  of  rum  should  be  distributed  to  the  crew. 

e.  The  Defendant  took  nothing  by  his  motion. 


jrajrgth.  De   GaILLON   v.   VlCTOBIE   HaREX.  L'AlGtE. 

*i^ir**h*"*"  ^BEPHERD  Serjt.  having  obtained  a  rule  to  shew  cauBe,  why 
bud,  crnme  OD  the  Defendant  in  this  action  entering  a  common  appear- 

^'hnfbMrf^  ance,  the  bail-bond  should  not  he  set  asi'de,  and  all  further  pro- 
kItm  bar  s       ceedings  against  the  sherifi  of  Middlttex  be  stayed,  it  came  on 

Ml  In  but.  In  Novmhtr  1792,  the  Plaintiff  M.  De  Gaillon,  a  M.  L'Aigk 
t^nmbmih  *"•!  ^^  Defendant  Madame  L'Aiglehh  wife,  came  over  together 
She  «A«biu  as  emigrants  from  France  to  England.  In  July  1796,  M.  L'Aigk 
Mu,uKltndM  '^^  England  for  Hamburgh,  and  then  gave  a  power  of  attor- 
on  her  ewD  M- Qey  to  the  Defendant  to  manage  his  affairs.  In  pursuance 
Plaintiff,  b;  of  which  she  drew  and  accepted  bills  for  him.  Since  the  hus- 
^J^**  j*  band's  residence  in  Hamburgh,  he  had  carried  on  business  with 
<l*r  UicH  eif'  the  house  of  Dubois  and  son  in  London,  and  the  Defendant  had 
t^Coai^in  '^'^''^'^itedfpitAanoMer/wrsonof  thenameof  AfoB(c/wn,  whocall- 
■otdiMtarBs  ed  himself  Piceardy,  by  whom  she  had  a  child,  and  with  whom 
■MD^ppckn*   *^*  ^^^  heea  carrying  on  trade.     In  June  1796,  the  Plaintiff 


you  procure  me  merchandize  for  700/.  as  soon  as  possible ;  I 


nth*     wrote  the  following  letter  to  theDefendant:  "Will  you,  or  can 

gNond  of  her 


5f°'''.^  "  wi'l  send  you  immediately  300/.  on  account,  and  I  will  send 
peiiMoh>*e  "  your  husband  goods  to  the  amount  of  600/.  to  Hamburgh;  and 
■'*^''  "*!"*'"''  "  in  return  he  will  aend  me  French  goods  to  that  amount,  snch 
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UAigh  accepted  the  bills,  but  on  their  becoming  due  re-       1797. 
to  pay ;  on  which  they  were  returned  to  England  pro-  dTgaillow 
,  and  the  Defendant  was  arrested  for  the  sum  of  180/.,  v. 

the  balance  due  to  the  Plaintijflfon  the  whole  transaction.  harbl 
'  Defendant  stated  in  an  affidavit  the  Plaintiff's  knowledge  L'Aigli. 
coverture  at  the  time  of  her  coming  over  to  England:  the 
iff,  on  the  contrary,  denied  in  his  affidavit  any  intimate  ac-« 
jince  with  M.  L'Aigle,  and  declared  that  he  had  reason  to 
se  from  the  Defendant's  conduct  in  Englatid,  that  in  fact 
IS  not  married  to  him.  ^ 

Blanc  Serjt.  shewed  cause.  Where  it  has  been  known  for 
1  that  the  Defendant  was  amarried  woman,  the  Courts  have 
irged  her  (a) ;  but  where  it  has  been  doubtful,  or  collusion 
>peared,  they  have  put  her  to  her  plea  of  coverture,  and 
i  question  be  tried ;  and  this  I  apprehend  they  will  do, 
the  money  is  advanced  to  her  on  her  own  account.  She 
ot  stated  in  her  affidavit  that  her  husband  is  likely  at 
it,  or  ever,  to  return  to  England.  The  letter  of  attorney 
M.  VAigle  was  only  colourable. 

pherd  Serjt.  in  reply.  Had  this  been  a  separate  trade  by  the 
kdant,  I  could  not  have  argued  the  question.  The  Plaintiff's 
kvit  consists  of  inferences  only,  which  are  contradicted  by  his 
lets,  and  letter.  He  cannot  say  that  he  did  not  suppose  the 
idant  married ,  as  his  own  expression  in  the  letter  ■ '  I  will  send 
'Our  husband'^  would  refute' that  assertion.  He  therefore 
with  her  rather  as  an  agent  than  as  a  separate  trader.  The 
kdant  did  not  draw  the  bills  as  a  feme  sole,  but  signed  them 
B  if.  UAigle,"  and  the  Plaintiff  received  them,  and  never 
;ht  this  action  till  the  bills  were  returned  protested  from 
^rgA.  If  the  party  has  passed  herself  upon  Ae  world  as  a 
i  woman,  the  Court  will  give  her  no  relief;  but  if  she  was 
Q  to  be  married,  it  is  otherwise.  Pearson  v.  Meadon,  2  BL 
903.  So  in  Waters  v.  Smith,  6  Term  Rep.  462.  the  Court 
^*  Though  when  a  married  woman  imposes  on  a  trader,  and 
tracts  on  her  own  credit,  we  will  not  relieve  her  in  a  sum- 
y  way  ;  yet  where  it  has  clearly  appeared  that  the  Defend<- 
was  a  feme  covert,  and  there  has  been  no  contrariety  of 
lence  about  that  fact,  the  Court  has  discharged  hex  out  of 
tody  on  filing  common  bail."  Here  the  Plaintiff  knew  that 
as  married,  and  employed  her  to  transact  business  with  her 
md«    Therefore  it  is  her  husband's,  and  not  her  debt. 

(a)  Partridgi  ▼•  CUvrhtf  5  T,  B.  194. 

Eyre 
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1797.  ErItE  Ch.  J.  In  my  apprehension  you  mistake  tbe  evidence. 

Dk GArLLOH  "^^  letter  contains  two  distinct  transactions.    In  the  first  part, 
■,  the  Plaintiff  desires  the  Defendant  to  supply  him  with  goods 

^Haml"  *°  ^^^  amount  of  700/.,  for  which  he  promises  to  advance  300/. 
L'AiflLB.  immediately;  and  this  has  no  connection  with  the  husband. 
Then  in  the  second  part,  he  stateB  his  intention  of  sending  goods 
to  the  husband  at  Ilamhurgh,  for  which  he  expects  an  adequate 
return.  The  Plaintiff  obtained  100/.  from  the  Defendant  in 
goods,  and  hills  for  200/.,  making  in  the  whole  300/.  j  the  sum 
in  which  she,  as  acting  for  herself,  was  indebted  to  him.  To 
whom  then  was  the  Plaintiff  creditor?  He  was  creditor  to  the 
husband  in  one  case,  for  600/.  which  he  had  sent  to  Ham* 
burgh,  and  for  which  the  husband  was  to  return  €00/.,  and 
as  1  understand,  he  did  so.  To  the  wife,  the  Plaintiff  had  ad- 
vanced 300/.,  and  not  receiving  the  goods  which  he  had  de- 
sired, to  the  amount  of  700/.,  required  security.  She  gave  him 
100/.,  and  hills ;  and  on  the  bills  being  protested,  he  arrested 
her.  This  last  transaction  was  with  her,  not  with  the  bos- 
band;  the  Plaintiff  having  advanced  the  money  on  that  trade 
which  she  was  carrying  on  in  England.  I  cannot  but  consider 
that  these  parties  came  from  Franrr,  where  it  is  not  unusual  for 
the  wife  to  deal  separately  from  the  husband.  In  this  case  the 
husband  resided  at  Hamburgh,  she  lived  with  another  man,  and 
lie  made  no  objection.  She  must  therefore  be  responsible  f(« 
Iter  own  trading,  and  should  hot  be  allowed  to  shelter  herself 
under  the  name  of  her  husband,  who  is  in  a  foreign  country. 

BuLLKS  J.     AVe  are  not  called  upon  to  decide  whether  the 
Defendant  be  married  Of  not.  It  may  happen  that  her  coverture 
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obtain  for  his  debt.  But  the  money  was  originally  advanced  to       1797. 

her  as  a  feme  sole.  DT^I^^iZ^M 

RoOKK  J.  On  the  opening  of  this  question  I  wished  for  fur-         v. 
ther  discussion,  but  on  discussion  am  entirely  satisfied.     Let      hTrel'^ 
her  plead  her  coverture.  L'Aiole. 

Rule  discharged. 

!■  Priieketi  ipti  tmm  ▼.  Rachael  Oom,  an  affidavit,  bnt  pot  her  to  plead  her 

fH.BL  18.  where  a  rale  for  ducharging  covertnre}  and  he  said  he  had  always 

a  feme  covert,  who  resided  apart  from  ondt* rstood  tliat  snch  was  the  course 

her  ha»band,  was  made*  absolate,  Gould  both  in  K.  B,  and  C  B, 
J.  seemt-d  fo  disapprove  of  the  sum-        P.  Holt  J.  a  married  woman  is  to  be 

Bary  proreedrng   hy  motion,   and  of  discharged  upon  Common  Bail  of  coarse; 

Ukiofc  the  £ict  of  covertnre  from  the  but  if  it  be  donbtfol  whether  she  be 

Ddeodant's  affidavit.     He  mentioned  married  or  not,  slie  shall  be  held  to  Spe- 

tha  case  of  Mrs.  ttoddeley,  t  BL  1U79.,  cial  Bail,  if  the  caase  require  Special 

whtn  tka  Conrt  were  not  satisfied  with  BaUi  7  Jfoi.'  10. 


KfiAT  and  Another,  Assignees  of  Taylor  a  Bankrupt,  r.  Rigg.  J*%  ^^^ 

^HEPUBRD  Serjt.  on  a  former  day  obtained  a  rule  to  shew  Tlie  Coart  will 
cause  why  the  defendant  in  this  case  should  not  be  at  liberty  ^ve^to  enter 
to  enter  a  suggestion  on  record,  pursuant  to  the  22  G.  2.  c.  47.,  a  suggestion 
of  his  being  an  inhabitant  and  resiant  within  the  parish  of  St.  g!  2.  c.  47.  on 
Mary,  Lambeth,  and  liable  to  be  summoned  for  the  debt  for  ^||«  ground 
which  this  action  was  brought  before  the  Court  of  Requests  for  of  Conscience 
the  Town  and  Borough  of  Southwark  in  the  County  of  Surry,  aqd  J.«» "®  *"**'^ 
that  the  damages  recovered  in  this  action  did  not  amount  to  the  qaestioa  of 
sum  of  405. ;  and  why  the  Plaintiffs  should  not  lose  their  costs  ^""'^""P^y-' 
in  this  action,  and  pay  to  the  Defendant  his  costs  in  this  ac< 
tion,  and  also  of  this  application. 

The  Plaintiffs  declared  as  assignees  for  tailors'  work  done  by 
the  bankrupt,  and  the  cause  was  tried  before  JRooke  J.  at  the  sit- 
tings at  Guildhall  after  last  Hilary  Term.  The  original  demand 
(which  had  never  been  objected  to  till  the  action  was  brought) 
was  2/.  Is. ;  but  the  jury  found  a  verdict  for  1/.  I65.  only. 

Adttir  Serjt.  now  shewed  cause.  My  objection  is  singly  this, 
that  the  Court  of  Requests  has  no  authority  to  try  a  question  of 
bankruptcy.  There  is  no  decision,  I  believe,  upon  the  point;  I 
must  therefore  submit  it  to  the  Court  on  the  nature  and  reason  of 
the  case.  The  words  of  the  statute  which  gives  the  jurisdiction  are 
cautious;  they  are  "touching  such  debts."  The  intricacy  attend- 
ing questions  of  bankruptcy  is  well  known,  and  how  unfit  the 
courts  erected  by  this  and  similar  statutes  are  to  try  them.     It 

•  Vtde  Pmhif  v.  rmtghm,  9  B.  &  P.  50.    VTard  v.  Ahrahamf  1  B.  &  A.  .167. 

would 
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would  be  dangerous  to  those  commercial  cities  in  which  courts 
of  this  nature  are  established,  if  it  were  in  the  powerof  every  one 
to  draw  questions  of  bankruptcy  before  such  tribunals,  by  lay- 
tng  the  damages  under  40«.  1  contend  therefore  that  the  worA 
of  the  statute  do  not  bind  the  Court  to  an  inconvenient  con< 
structioa,  and  that  the  silence  of  an  act  should  not  (as  is  some* 
times  the  case)  be  carried  too  far. 

Shepherd  contril.  The  PiaintifFs  in  this  case  are  personal  re- 
presentatives;  now  though  an  executor  Defendant  cannot  be 
sued  in  these  courts,  Ailway  v.  Barrows,  Dovg.  263.  yet  a  Plain- 
tiffadmini&trator  is  hound  to  sue  in  them,  ffase  y.  Wyburd,  Dovg. 
246.  In  the  Court  of  Conscience  act  for  Middlesex,  23  G.2.C. 
33. 1. 19.,  if  the  damages  are  less  than  40t.  llje  Plaintiff  can 
have  no  costs,  unless  the  judge  certify  that  the  bankruptcy,  or 
title  to  the  freehold,  came  principally  in  question  ;  the  Legisla- 
ture therefore  considers  bankruptcy  within  the  cognizance  of 
these  court8,apd  unless  excepted  by  the  statute  establishing  the 
court  in  question,  it  fklls  of  course  within  its  jurisdiction. 

Eyre  Ch.  J.  It  might  have  been  prudent  in  the  Legislature  to 
have  made  the  exception  contended  for.  But  if  a  general  juris- 
diction be  given,  the  trialof  bankruptcy  is  incidental  to  it.  The 
.  Plaintiff  must  make  out  this  claim  before  these  tribunals,  how- 
ever that  claim  may  be  constituted  ;  though  bankruptcy,  or  any 
other  question,  should  happen  to  be  connected  with  it.  Many 
intricate  points  may  be  incidental  to  a  defence,  in  which  case 
these  courts  must  do  as  well  as  they  can:  the  present  objection 
is  only  quarrelling  with  the  jurisdiction  of  the  court. 

The  woids  "  tpuching  the  debts"  are  very  extensive. 
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tg  in  consequence  of  the  decision  of  the  commissioners  of       1797. 

rapt,  who  have  an  equitable  jurisdiction.  "keaiT* 

ave  was  given  to  enter  the  suggestion^  unless  any  autho-  «• 

I  should  be  produced. 

1  the  19th,  Adair  again  mentioned  the  case  of  Ailway  v. 

01175,  as  containing  a  principle  which  would  support  his  ar* 

mt.    There  Lord  Mansfield  held,  that  although  there  were 

press  exception,  yet  if  one  were  implied  from  the  nature  and 

ID  of  the  thing,  it  was  sufficient.  If  that  were  so,  the  in- 

«  cited  of  acts  containing  express  exceptions  furnished  an 

nent  to  prove  that  suth  a  jurisdiction  was  against  the  rea- 

if  the  thing.  Taking  all  the  acts  together  they  appeared  to 

one  coae  of  legislation,  and  questions  of  bankruptcy  being 

pted  by  23  Geo.  2.  c.  33.  s.  19.  they  were  excepted  in  all. 

lOKE  J.     In  that  act,  bankruptcy  is  not  excepted,  unless 

udge  certify  that  it  came  principally  in  question,  and  no 

Bcate  could  be  expected  in  the  present  case. 

rRE  Ch.  J.     Even  under  that  act  the  local  courts  have 

iiction  over  the  excepted  matters,  if  the  parties  think  pro- 

0  apply  to  them,  but  if  they  apply  to  the  superior  courts, 
shall  be  protected;  provided  a  certificate  be  made,  that 
a  matters  came  principally  in  question ;  for  the  object  is  not 
tfadrawany  jurisdiction  from  the  local  courts.  It  would  be 

1  better  that  debts  under  40^.  should'be  given  up,  than  that 
should  be  sued  for  in  the  superior  courts. 

Leave  given  to  enter  the  suggestion. 


In  the  Exchequer  Chamber. 
KiRBY  and  Another  v.  Sadgkove,  in  Error.  j^ay  lotb. 

IBOB  from  the  Court  of  King^s  Bench,  The  declaration  there  If  the  lord  of 
was  in  trespass,  for  cutting  down  the  trees  of  the  Plaintiff  pianTtr«»  on 
w,  growing  in  the  parish  of  South  Moreton  in  the  county  of  a  common,  a 
I.  Plea :  That  the  trees  grew  in  a  certain  common  field  in  the  no"ight *©  ** 
parish,  and  that  one  F.  K.  was  seised  in  his^  demesne  as  of  »bate  tlicm.^ 
n  a  certain  farm  in  the  said  parish,   and  prescribed  for  a 
non  of  pasture  for  his  sheep,  levant  and  couchant,  through- 
he  said  common  field,  in  respect  of  such  estate  for  himself, 

^  S.  C.  6  T.  R.  485.    3  Anstr.  892. 

bij> 


Sadoxovk. 


M  CASES  IN  EASTER  TERM 

1797.  hig  tenants,  tfc.  every  year  wheD  the  common  field  should  be 
KiHBT  sown  with  com,  from  the  cutting  down  and  carrying  away  the 
same,  until  the  said  common  field  should  be  re>Bown  with  com. 
It  then  stated  a  demise  of  the  said  estate  from  F,  K.  to  Kirby 
the  Defendant  below,  in  right  of  which  he  entered  upon  the 
same,  and  because  the  said  trees  at  the  time  when,  Sfc.  had 
been  wrongfully  planted,  and  were  wrongfully  growing  upon 
the  said  common  field,  incumbering  the  same,  and  ilanwgiDg, 
ifc.  so  that  Kirby,  the  Defendant  below,  could  not  without 
cutting  down  the  same,  enjoy  his  common  of  pasture  im  so  ample 
and  beneficial  a  manner  a*  ht  otherwise  mie.ht  and  ought  to  have 
done;  he  in  his  own  right,  and  the  other  Defendant  below,  as  hi« 
servant,  and  by  his  command,  cut  down  the  said  trees,  Sfc,  Rts 
plication :  That  the  said  common  field  whereon  the  trees  were 
growing,  was  parcel  of  the  contiguous  manors  of  SandevH/e  and 
Bray  in  the  county  of  Berks,  and  of  the  wastes  thereof,  and  that 
the  Plaintiif  below  was  Lord  of' the  manors,  and  that  he  planted 
the  said  trees,  ^c.  To  which  there  was  a  general  demurrerand 
joinder ;  and  judgment  for  the  Plaintiff  below.  For  the  former 
arguments  in  this  case  see  6  Term  Rep.  483 

Shepherd  Serjeant  for  the  Plaintiff  in  error.  The  replication 
does  not  deny  the  allegation  that  the  trees  were  an  interruption  to 
the  enjoyment  of  a  commoner's  right,  in  as  ample  a  manner  aa 
he  was  entitled  to  exercise  it;  and  is  bad  becauseit  does  not  state 
that  the  lord  left  a  sufficiency  of  common,  which  question  ought 
to  have  been  put  in  issue  and  tried.  I  mean  to  contend,  that  when 
the  lord  does  an  act  by  which  the  right  of  the  commoner  is  not 
totally  destroyed  but  only  partially  interrupted,  he  may  equally 
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distiiictioii  of  the  other  side  admits  that  the  commoner  has  a  right  ^  '^^- 
to  assert  by  his  own  act  ingress  and  egress,  but  not  the  actual  en-  IEirby" 
jojnnent  of  a  sufficiency  of  common.  For  it  is  allowed  that  if  the 
lord  plant  a  hedge,  or  build  a  wall,  so  as  totally  to  exclude  a  com- 
moner from  the  exercise  of  his  right,  he  may  abate  the  nuisance. 
The  reason  is  given  by  Lord  Mansfield  in  Cooper  v.  Marshall, 
Burr.  265.  *'  Because  everj^  such  obstruction  is  directly  contrary 
to  the  terms  of  the  grant ;  a  hedge,  a  gate,  or  a  wall  to  keep  the 
commoner  s  cattle  out,  is  inconsistent  with  thegrant  which  gives 
them  a  right  to  come  in."  On  the  same  principle  I  contend, 
that  when  the  lord  erects  any  thing,  whether  hedge,  gate,  house, 
or  tree,  which  destroys  either  of  the  commoner's  three  rights,  he 
may  abate  it.  In  every  other  case  of  nuisance,  whether  totally  or 
partially  destroying  the  partiesVigh  t,  he  may  abate,  as  in  SCo.lOl, 
b»  PefiTuddock's  case,  9  Co^  56.  Batten's  case ;  and  this  is  a  gene« 
ral  proposition,  relating  not  only  to  property  in  possession,  but 
to  rights.  As  in  the  case  of  a  water-mill,  the  owner  of  tjie  mill 
having  a  right  to  the  water  of  a  water-course,  may,  if  the  water  be 
stopped  in  another's  lands,  enter  those  lands  and  remove  the  dam. 
So  if  a  way.be  stopped,  he  who  has  the  right  of  way  may  abate 
the  stoppage,  whether  it  be  total  or  partial.  (JSyreCh.  J.  said  there 
was  a  distinction  taken  in  Fitz,  N.  B.  p.  183.  in  the  note.  "  If 
"  a  way  be  so  stopped,  that  the  party  can  pass  but  narrowly,  an 
"  actioo  on  the  case  lies ;  but  if  it  be  wholly  stopped,  an  assize, 
"  14  //.  4.  31.'')  A  distinction  has  been  attempted  between  an 
act  illegal  in  itself  and  an  excess ;  but  this  would  make  trespass 
almost  essentia}  to  constitute  a  nuisance,  which  it  is  not;  the  term 
nuisance  is  not  applicable  to  the  mode  of  doing  the  thincf,  but  to 
the  thing  done,  and  to  its  effect  on  another.  If  the  lights  of  a 
house  be  obstructed,  so  thatthe  possessoris  prevented  from  enjoy* 
ing  iuiam  amplomqdo,  he  may  abate  what  causes  the  obstruction. 
See  Sir  WiUiatn  Jones  222.;  thus  in  Rex  v.  Pappitieau,  1  Sir.  688. 
which  was  an  indictment  for  a  nuisance.  Lord  Raymond  said, 
**  Regularly  the  judgment  ought  to  be  to  abate  so  much  of  the 
**  thing  as  makes  it  a  nuisance;  if  a  house  be  built  too  high,  so 
**  much  of  it  as  is  too  high  shall  only  be  abated."  In  Penruddock^s 
case  the  nuisance  was  clearly  only  partial,  and  it  was  held  thatthe 
party  might  abate.  If  there  can  be  no  abatement  in  this  case,  the 
lord  may  inclose  almost  all  the  common,  not  perhaps  leaving 
enoogh  for  an  hundred  sheep,  or  even  for  one,  or  he  might  build  a 
town  on  the  common,  and  yet  there  could  be  no  abatement.  Ii^ 
Bro.  Abr.  title  Common,  PI.  9.  it  is  said,  *•  Where  1  have  common 


"m 


Kl»T 

Sadorovi, 


CASES  IN  EASTER  TERM 

"  in  another's  land,  and  the  owner  makes  a  hedge  on  the  land 
"  where  the  common  is,  I  may  break  down  the  whole  hedge ; 
"but  if  he  incloses  the  whole  land  in  which  the  common  is,  bj 
"  making  a  hedge  on  other  land  which  auirounda  the  land  in 
"  which  the  common  is,  I  may  not  break  down  the  whole  hedge, 
"  but  only  part,  so  as  to  have  a  way  to  the  land  where  the  com- 
"  mon  is,  and  this  is  the  diversity."  So  Co.  2  Itut.  p.  88.  "  If 
"  the  lord  doth  inclose  any  part,  and  leave  not  snfficient  com- 
"  mon  in  the  residue,  the  commoner  may  break  down  the  whole 
"incloBure,  because  it  standeth  on  the  ground  which  is  his 
"  common."  See  also  29  Ed,  3.  6.  Now  this  proves  that  the 
commoner  may  abate  a  nuisance  on  the  common,  as  well  as  one 
obstructing  his  way  to  the  common,  only  confining  bis  abate- 
ment to  the  extent  of  his  injury.  The  facts  of  this  case  do  not 
vary  the  principle.  Upon  the  record  it  must  stand  confessed 
that  the  lord  infringes  the  right  of  common  tarn  amplo  modo. 
He  does  not  say,  I  did  this  act  as  lord,  and  htl  a  sufficiency, 
which  he  ought  to  do,  for  otherwise  he  does  not  shew,  that  he 
has  planted  legally.  In  Mason  v.  Cesar,  2  Mod.  66.,  the  com- 
moner did  not  state  that  he  was  deprived  of  his  enjoyment  o/- 
together  hat  only  in  ed  parte  where  the  hedges  stood,  and  so  jus- 
tified  pulling  them  down ;  and  the  issue  was,  whether  he  could 
enjoy  tarn  amplo  modo,  &.c.  and  judgment  was  given  for  the  com- 
moner. This  warrants  my  argument ;  for  it  is  the  same  thing 
whether  a  hedge  or  a  tree  be  planted  on  the  common,  ( Buller  3. 
Are  you  aware  that  Mason  y.  Casar  was  decided  on  the  point 
that  the  hedge  was  no  part  of  the  soil.)  Meddling  with  the  soil 
or  not  does  not  decide  the  question ;  if  it  did,  it  would  equally 
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lie  lord  is  no  enjoyment  of  the  common  qui  common,  but  is  1797. 
er  a  substraction  of  the  common  itself.  In  the  case  of  free  j^jm^y ' 
en  the  commoner  may  not  redress  himself;  for  though  his 
t  and  that  of  the  lord  are  not  of  the  same  nature,  the  modes 
ijoyment  are.  A  surcharge  is  not  a  continued  nuisance,  but 
section  is :  to  confine  the  party  therefore  to  an  action,  would 
»  give  him  a  perpetual  right  of  action.  Suppose  the  corn- 
er were  to  bring  an  assize  of  nuisance,  he  would  then  have  a 
.  to  abate  after  recovery :  then  why  should  he  not  as  well 
s  before?  for  the  reason  for  abatement  given  in  the  books 
prevent  a  multiplicity  of  actions.  There  is  no  distinction 
inciple,  between  destroying  the  enjoyment  of  a  right  ^d 
miing  the  enjoyment  tarn  amplo  modo.  There  are  cases 
■e  total  and  partial  obstructions  of  rights  have  been  con- 
ed as  equally  abateable ;  and  I  have  found  none  the  other 
but  those  relating  to  free  warren. 

illiams  Serjt.  for  the  Defendant  was  stopped  by  the  Court. 
TEE  Ch.  J.  This  case  is  governed  by  that  of  Cooper  v. 
%haU  unless  a  good  distinction  can  be  stated  between  them. 
»e  is  not  an  erection  on  the  soil ;  it  is  the  very  fruit  and  pro- 
t  of  the  soil,  it  is  part  of ,  the  soil  and  freehold  itself,  and 
i  it  not  pass  as  such?  In  public  ways  you  might  abate  a  tree, 
luse  it  would  necessarili/  be  a  nuisance.  But  in  cases  like  the 
snt,  it  will  be  a  nuisance  or  not,  according  as  it  injures  the 
nent  or  not.  This  case  has  been  argued  as  if  it  were  a  case 
»provement  under  the  Statute  ofMerton:  but  in  fact  it  is  no 
thing.  The  right  here  exercised  by  the  lord  is  an  original 
.  in  the  soil,  prior  to  that  of  common,  which  is  only  concur- 
with  it.  fiut  where  there  is  a  right  of  common  the  lord's 
;  must  be  so  exercised  as  not  to  injure  the  commoner.  If  the 
io  nse  it  as  to  destroy  the  easement,  such  an  act  would  be  con- 
ed as  a  nuisance,  and  abateable.  If  the  easement  be  injured 
ertain  degree  only,  or  if  it  maybe  a  question  whether  injured 
t,  in  the  nature  of  things  it  cannot  be  a  subject  of  abatement, 
casement  in  question  is  a  right  of  pasture  over  the  whole  soil, 
stent  with  a  free  warren  in  the  lord,  and,  as  I  think,  with  a 
to  plant.  If  the  easement  be  injured,  the  commoner  may 
;  his  action  and  have  satisfaction  in  damages.  Even  where 
ght  of  common  is  totally  destroy  ed,  and  the  commoner  may, 
rally  speaking,  abate  the  nuisance;  yet  if  he  cannot  abate  it 
3at  interfering  with  the  right  of  soil  in  the  lord,  he  must  not 
10  that  remedy.  We  cannot  overturn  the  case  of  Cooper  v. 
L.  I.  c  Marshall. 
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Marshall.  Indeed  we  ought  to  adhere  to  it,  not  only  as  founded 
in  principles  of  law,  between  the  commoner,  and  his  lord,  but 
also  in  principles  of  general  convenience.  Abatement  ought  to 
be  allowed  in  very  few  cases;  for  the  abator  is  judge  in  his  own 
cause.  The  just  measure  of  damages  sustained  wilt  be  best 
found  by  an  action.  Unless  the  clearest  analogies  compel  us  to 
pronounce  in  favour  of  abatement,  there  can  be  no  reason  to 
strain  a  point  in  order  to  give  that  remedy.  It  is  a  remedy  in 
addition  to  that  given  by  action,  and  ought  to  be  allowed  but 
sparingly.  I  think  the  case  of  Cooper  v.  Manhatl  decisive. 
Judgment  affirmed. 


If^liU. 


Crowder  r.  Wagstaff. 


The  Canrt  will   T  E  BlaNC  Serjt.  moved  for  leave  to  compound  in  a  qui  tarn 

tocompDnDdin.        action  after  verdict  on  the  usual  affidavit,  saying  that  the 

a  penal  ■ction,  same  had  been  done  by  consent  in  the  King's  Bench,  (a) 

MniMi  tte  Dt-      Shepherd  Serjt.  on  tlie  part  of  the  Plaintiff  consented. 

fendant  can        Sedper  Eyre  Ch.  J.  What  case  do  you  make  for  sucb  indol- 

■tancM^wbiDb  ff^nce?  We  cannot  pay  attention  to  theconsent  of  the  Plaintiff 

"ih"'  ''^ii'l  *'^^''  *®'^'^i*^**     '  ^°  t****  know  that  the  Court  can  do  this  with- 

fenct.  '^ut  tli6  consent  of  the  Attorney  General.    It  is  no  longer  com- 

pounding;  the  debt  is  ascertained,  the  suit  is  at  an  end,  and 

the  Crown  may  intervene.  Here  the  affidavit  states  no  circnm* 

stances  to  entitle  you  to  this  indulgence,  if  we  are  at  liberty  to 

grant  it;  at  least  you  ought  to  state  a  case  of  favour.  ■  Yon 

must  pay  the  wliole  mouuy  into  Court.  (A) 
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1797. 


.  Spek CER  V.  Scott.  May  titb. 

^EPtiPMD  Serjt.  shewed  cause  against  a  rule  obtained  by  Q^uBrtdmfnm 
Rut^ington  Serjt.  on  a  former  day,  to  set  aside  the  pro-  twoTma'de* 

diifn  in  this  action  for  irreffularity,  with  costs.  ctaratioo 

^  o  J'  agiiDst  one* 

Tie  Plaintiff  had  sued  out  a  quare  clausum  /regit  against  ^•^^  «gnlwr,^ 
Iter  Scott  and  Richard  Shaw,  and  had  declared  against  Scott 

r- 

'hepherd.  When  on  the  face  of  the  writ«  the  action  appears 
»e  founded  on  a.  contract,  and  two  persons  are  there  men- 
led,  the  declaration  must  be  against  both ;  but  where  the 
;  does  not  import  a  contract,  it  is  othei-wise.  Almost  all 
A  are  against  two,  the  name  of  John  Doe,  being  generally 
rted  with  that  of  the  real  Defendant,  and  the  Court  will 
now  for  the  purposes  of  this  rule,  take  notice  that  Richard 
w  is  not  a  fictitious  person. 

lunnington  in  support  of  the  rule.  I  know  of  no  such  dis- 
.tion,  as  has  been  stated;  if  the  declaration  be  against 
\,  and  the  writ  against  two,  the  proceedings  are  irregular 
'  even  upon  the  above  distinction,  it  may  be  observed  here, 
t  though  the  writ  was  a  quare  clausum  fregit,  the  notice  of 
laration  was  debt  on  contract. 

(YRE  Ch.  J.  My  brother  Shepherd  si?ites  it  to  be  the  prac- 
tb  put  any  names  into  the  writ,  as  John  Doe;  which  is 
r  intelligible;  the  writ  here  is  only  the  process  by  which 
Defendant  was  brought  into  Court,  and  the  notice  of  de- 
ation  given  afterwards  is  right.  If  John  Doe  be  ever  joined 
ie  writ  with  the  real  Defendant,  it  follows  that  proceedings 
not  to  be  stayed  because  two  names  appear  in  the  writ,  and 
only  in  the  declaration ;  for  John  Doe  is  never  inserted  in 
declaration. 

Rule  discharged  without  costs. 

nde  Sitible$  w,  Jihleyy  post,  49.    Chapman  t.  Eland^  2  N.  R.  83.   Kerval  t« 
\t,  7  Taont.  438. 
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Evans  v.  Weaver< 

TH  tS  was  an  action  on  a  promissory  note  for  401.  in  whicfa 
kind  of  action  the  general  rule  is,  that  the  Defendant  can- 
not change  the  venue. 

Williamt  Serjt.  having  obtained  a  rule  to  shew  cause  why 
the  venue  should  not  be  changed  from  iMndon  to  Shropi/iirt, 
on  an  affidavit  that  the  Defendant  had  a  good  defence  at  litid- 
low  in  Shrc^ihire,  and  that  all  his  witneBses  lived  there,  as  well 
as  the  usual  affidavit. 

Clat/ton  Serjt.  for  the  Plaintiff.  All  the  allegations  in  the 
Defendant's  affidavit  may  be  true,  and  yet  there  may  be  no 
ground  for  the  present  application.  For  perhaps  he  may  have 
only  one  witness  at  Ludlow,  and  then  it  may  be  more  incoD' 
venicnt  for  the  PlaintiiF  to  carry  down  his  witnesses  than  for 
the  Defendant  to  brine;  up  his. 

Willianu  for  the  Defendant.  It  is  not  the  first  time  (a)  that 
an  application  has  been  made  on  the  ground  of  the  Defendant's 
witnesses  living  at  a  distance.  The  only  question  is,  whether 
the  Court  shall  deviate  from  the  usual  practice,  and  I  submit 
{bat  where  the  affidavit  discloses  circumstances  singular  or 
extraordinary  it  will. 

Per  Curiam.  The  Defendantonly  swears  that  be  has  a  good 
defence,  and  that  all  his  witnesses  live  at  Ludlow;  but  he  does 
not  state  what  are  the  grounds  of  his  defence,  nor  whether  he 
has  one,  two,  or  three  witness,  or  how  many.  If  he  had  a 
number  ofwitucsses  all  living  there,  and  be  were  to  state  that 
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iet-off  for  money  paidj  lent,  had,  and  received,  and  account       1797. 
stated  ;  that  he  had  three  witnesses  living  at  Ludlow,  all  of     "^^^j^ 
whom  were  essential  to  establish  his  defence ;  that  it  would  be     ___  «. 
necessary  to  prove  a  judgment  for  4/.  5s.  in  the  town-court  of 
Ludlow,  (which  however  the  Plaintiff  offered  to  admit,)  and 
that  this  application  was  not  made  for  the  purpose  of  delay. 

On  which  the  rule  was  made  absolute,  the  Defendant  con* 
sentiDg  to  allow  judgment  to  be  entered  up  as  of  Trimty  term, 
in  case  of  a  verdict  for  the  Plaintiff  at  the  assizes. 


Neat  v.  Allen,  J/ajfisth; 

THE  bail  in  this  action  being  brought  up  to  justify.  Shepherd  I< "  no  object. 
Seijt.  asked  one  of  them,  how  long  he  had  known  the  they  are  in- 
Defendant?     But  the  Court  thought  the  question  improper,  ^cnmificd. 
And  on  Shtpherd^s  suggesting  that  the  bail  had  not  been  ac- 
quainted with  the  Defendant  above  three  or  four  days,  and 
that  he  was  indemnified  by  the  Sheriff's  officer. 

Per  Curiam.  The  sufficiency  of  the  bail  is  the  object  of 
which  the  Court  are  to  take  care :  there  is  no  impropriety  in 
their  being  indemnified :  it  is  a  very  common  practice. 

Bail  allowed. 


D 


Taylob  v.  Shum  and  Others,  **9  ^<^^ 

EST  for  rent  against  the  assignees  of  a  term.  There  u  no 

Pleas.    First,  That  the  term  estate  and  interest  in  the  signeeofaterm 
premises  did  not  come  to  the  Defendants  by  assignment :  and  *»»\«ningo?er 
issue  thereon.     Second,  That  the  Defendants  did  not  by  virtue  whom  he  * 
of  any  such  assignment,  enter  into  and  become  possessed  of  P|*^*»^^»  ^*/**-5 
the  premises :  and  issue  thereon.    Third,  That  before  the  rent  of  a  lease,  al. 
demanded,  or  any  part  of  it  became  due  and  payable,   the  {Jg^'iIS^  neither 
Defendants  assigned  to  one  William  Bishop.  takes  actual 

Replication.    That  the  said  supposed  assignment  to  the  said  f^^i^^the^^ 
William  Bishop  in  the  third  plea  mentioned,  was  had  and  made  K-ase.* 
by  the  said  Defendants,  by  the  fraud  and  covin  of  the  said  pifcation  plr* 
Defendants,  with  intent  to  defraud  the  said  Plaintiff  of  her  frauiUm  by  the 
said  debt :  and  issue  joined  thereon.  o/asMgnment 

in  Buch  a  cafe^ 
can  ei er  be  good  ?  Certaiuly  not,  where  the  party  assigDiog  derives  no  benefit  fVom  the  premUeK 

t  Vide  Odet^  ▼.  9Vak€y  S  Campb.  394.    Copeland  v.  Stephens^  1  B.  &  A.  595. 

c3  The^ 
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The  premiseB  in  questidn  were  demised  in  the  year  1788  by  the 
Plaintiff  to  one  Hannah  jirfams,  for  twenty-one  years,  aadafler- 
wards  came  bv  several  mesne  assignments  to  one  Sibley;  in  the 
year  1792  Siblei/  mortgaged  the  lease  to  the  Defendants,  who  on 
his  becoming  insolvent, and  abandoning  the  premises,  took  pos- 
session, and  paid  the  rent  up  to  Christmas  1795 ;  at  which  time 
they  offered  to  surrenderthe  premises  to  the  Plaintiff,  and  on  his 
refusal  to  accept,  assigned  over  to  William  Bishop:  since  that 
time  the  Defendants  had  neither  enjoyed  the  premises  nor  paid 
any  rent :  nor  had  Bishop  taken  possession,  or  received  the  lease. 
This  cause  came  on  to  be  tried  at  the  sittings  after  last  Hilary 
term  in  London,  before  Ei/re  Ch.  J.,  when  a  verdict  was  found 
for  the  Plaintiff,  with  leave  for  the  Defendants  to  move  to  set  it 
aside  and  enter  a  nonsuit. 

Accordingly  Le  Blanc  Serjt.,  having  on  a  former  day  ob- 
tained  a  rule  to  shew  cause,  and  cited  the  case  of  Le  Keux  v. 
Na$A,  Str.  1221.  where  an  assignment  to  a  prisoner  in  the 
Fleet  was  held  good. 

Shepherd  Serjt.  for  the  Plaintiff  now  produced  an  affidavit, 
stating  that  the  Defendants  had  informed  the  Plaintiff  that  Vfii- 
Ham  Bishop  the  assignee  lived  in  Harp  Lane;  but  that  althongh 
upon  inquiry  one  or  two  persons  of  that  name  were  found  there, 
yet  they  had  no  knowledge  .of  the  assignment.  He  admitted  that 
the  Defendants  might  select  a  pauper  for  the  purpose  of  assign- 
ing over  to  him,  but  insisted  that  there  must  be  a  good  and  valid 
assignment,  so  as  to  give  the  same  remedy  against  the  pauper  n 
might  have  been  had  against  the  Defendants,  otherwise  the 
execution  would  be  fraudulent.     That  if  this  were  not  the  case 
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ley  pleased,  so  as  to  destroy  their  own  liability.  If  you  have  no 
tmedy  against  the  assignee,  you  must  lose  your  rent,  and  get 
ossession  of  the  premises  as  soon  as  you  can.  The  only  case  in 
hich  a  question  of  fraud  could  arise,  is,  where  the  assignor  has 
ept  possession  of  the  premises,  of  which  he  makes  a  profit,  and 
ei8  made  an  assignment  to  prevent  responsibility.  But  even 
lere,  if  the  possession  be  profitable,  there  will  always  be  some- 
ling  on  the  premises  for  the  landlord  to  distrain ;  so  that  I  doubt 
hether  there  can  ever  be  such  a  thing  as  a  fraudulent  assign- 
ent,  and  whether  an  issue  on  such  a  point  can  ever  be  well 
ken.  It  is  clear  that  there  is  no  fraud  in  assigning  to  a  beggar 
),  or  to  a  person  leaving  the  kingdom,  provided  the  assignment 
I  executed  before  his  departure.  The  Defendants  had  a  right 
'  divest  themselves  of  the  interest,  by  the  mere  form  of  an  a9- 
puatnt,  which  drives  the  Plaintiff  to  take  possession. 

BuLLEE  J.  An  assignee  is  only  liable  while  he  continues  to  be 
T^l  assignee ;  that  is,  while  he  is  in  possession  under  the  assign- 
ent  (6).  I  will  first  consider  the  case  as  it  stood  at  the  trial,  and 
xt  as  it  stands  upon  the  facts  of  the  afiBdavit.  What  was  to  be 
;ed  ?  not  whether  an  assignment  had  been  made  or  not :  that  was 
ken  ex  concessis ;  it  was  admitted  on  the  record.  Where  the 
wignoT  continues  in  possession,  is  the  only  case  where  therepli* 
itionperjiraudem  can  be  good ;  here  the  Defendants  were  clear- 
not  in  possession,  and  had  no  use  of  the  premises ;  then  what 
comes  of  the  issue  ?  Secondly,  has  any  thing  appeared  since 
e  trial  to  shew  that  justice  has  not  been  done  ?  tRe  very  re- 
rsc.  Was  the  Plaintiff  taken  by  surprize  ?  It  is  true,  that  he 
3  found  a  person  of  the  name  of  Bishop,  respecting  whom 
ere  is  some  doubt,  if  he  be  the  person  mentioned  at  the  trial; 
t  the  Defendants  have  received  no  benefit ;  they  offered  to 
ve  up  the  premises,  which  offer  was  refused.  The  Plaintiff 
hered  to  the  strict  point  of  law  against  the  justice  of  the 
se  ;  the  law  is  against  him,  and  therefore  he  shall  have  no 
dnlgence. 

Heath  J.  This  action  is  founded  on  the  privity  of  estate  (c)^. 
it  here  there  is  none,  therefore  the  Plaintiff  is  not  entitled  to  re- 
ver.  So  far  from  fraud  appearing,  the  Defendants  declared  their 
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1797.  desire  of  sairendermg  before  they  aBsigDcd,  but  the  Pluntiff  re- 

Tatlo.  f''^«'*  *°  accept. 

'■.  RooKE  J.     Of  the  fiame  opinion, 

8""-  "J  Rule  absolute.  (•) 

Oiben.  _^.^»__ 

*'9  **''•  Benton  p.  Sutton. 

'L*  ■''?'*'''  T^KBT  against  the  Defendant  as  sherifT  of  Surn/,  for  an 
taken  ■  priMMH  -*-'  escape  ol  a  priRoner  in  execution.  Ihis  case  came  on  to 
wlDexno-  j)g  j,.jgd  before  itunniVon  Serjeant,  sitting  for  Hotkam  Baron, 
Untafoahoni  at  Kingston  Spring  Assizes  1797. 

S'bli'b«f>re"      '°  ^  ^"''^'  '"^  "'''*^'*  J5tf«(on  was  the  Plaintiff,  and  one  Evant 
be  takai  iiin     the  Defendant,  a  writ  of  capias  ad  satisfaciendum,  returnable  on 
bu'^^'pfl**    ^^  ^^  °^  Sovember,  was  sued  out  on  the  ist  of  June  against 
«>.  Whether  it  Ejaiis,  and  delivered  at  the  sheriff's  office,  and  a  warrant  made 
b^'ir^p.  o"t  thereon  to  DonoUyand  B«n/oH  (the  Plaintiff's  father).  Soon 
■bo,  ir  ihc  or-  after  a  similar  writ  issued  against  Evans  at  the  suit  of  one  Tib- 
bad  acconpa-   bits,  returnable  on  the  7th  of  Novmiber,  and  a  warrant  was  nude 
pled  biin.         oiit  thereon  to  one  Purkiss  the  sheriff's  oflScer :  by  virtue  of 
which  last  writ  Etans  was  arresied  on  the  27th  of  Stptember, 
and  carried  to  a  lock-up  house  belonging  to  the  officer.     On 
the  2d  of  October  he  was  permitted  by  Purkiss  to  go  in  com- 
pany with  one  of  his  followers  of  the  name  of  Isaacs,  to  bis  own 
bouse,  for  the  purpose  of  settling  his  affairs,  and  on  the  3d  was 
seen  riding  in  St.  George's  Fields,  in  a  chaisercart,  attended  by 
the  same  person.     On  these  facts  Atfnm'nglon  Serjeant  being  of 
Opinion  that  no  escape  had  been  made  out,  directed  a  nonsniL 
Shepherd  Serjt.  on  this  day  shewed  cause  against  a  rule  ob- 
tained  by  J.e  tJ/anc  Seiit..  for  setting  aside  the  nonsuit 
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which  1  hare  alluded  would  be  a  sufficientanswer,  and  though  1797. 
not  moAtioned  in  Mr.  Serjt.  Runnington^s  notes,  might  perhaps  Buiroir 
save  expence,  if  allowed  to  be  proved  now.  '  ^ 

Eyre  Ch.  J.  I  see  no  great  force  in  that  fact.  When  the 
Plaintiff  first  took  out  the  warrant,  he  might  not  intend  it  to  be 
executed ;  but  on  Evans  being  arrested  at  the  suit  of  another, 
he  might  then  intend  it  to  be  enforced. '  Evans  being  once  in 
execution  under  other  process,  it  would  be  very  difficult  to  dia* 
charge  him  from  any  writ  in  the  office. 

Shepherd.    The  law  acknowledges  but  two  kinds  of  custody. 
Custody  of  the  gaol,  and  custody  of  the  officer.    When  Evans 
waa  arrested  he  was  taken  to  the  house  of  the  officer,  not  to  the 
county  gaol :  and  the  supposed  escape  was  bis  going  with  the  ser- 
vant of  the  officer  to  his  own  house,  for  about  an  hour.    Now 
the  cases  on  this  point  are,  where  the  party  had  once  been  in 
gaol :  as  Balden  v.  Temple,  Hob.  202.  Piatt  v.  Lock,  Plowd.  35^ 
So  the  case  of  Sir  Miles  Hobart  and  William  Stroud,  Cro.  Car. 
209.  was  decided  on  the  ground  of  their  having  once  been  within 
the  limits  of  the  Gate-house  Prison.     For  if  a  party  has  once 
been  in  gaol,  he  can  never  quit  it  without  an  escape  in  the  sheriff. 
I  admit  that  if  Evans  had  ever  been  at  large,  this  would  have 
been  an  escape  :  but  the  question  is,  whether  he  can  be  consi- 
dered as  ever  having  been  at  large,  when  attended  by  a  bailiff's 
servant.  I  contend  that  the  bailiff  had  him  always  (if  1  may  use 
the  expression)  in  his  manual  possessioi^.  It  has  never  been  held 
that  an  officer  is  bound  to  take  a  party  to  prison  before  the  re- 
turn of  the  writ ;  but  he  must  keep  him  in  safe  custody :  while 
he  is  with  the  officer  he  is  in  safe  custody,  whether  he  be  in  the 
house,  the  street,  or  elsewhere.    This  is  not  like  the  case  of 
Hawkins  v.  Plomer,  2  Black.  1048.    For  there  the  prisoner  was 
stated  to  be  at  large,  and  that  means  out  o{  the  custody  of  the  offi- 
cer, not  merely  out  of  the  officer's  house.     Here  there  was  no 
escape  from  gaol,  for  the  prisoner  was  never  there;  and  no  escape 
from  the  officer,  for  the  prisoner  was  as  much  in  his  custody  at 
the  time  of  the  supposed  escape,  as  when  he  was  in  his  house. 
ZjC  Blanc  contrsL.  It  is  admitted  that  if  Evans  had  gone  alone, 
it  would  have  been  an  escape  ;  therefore  it  is  admitted  that  an 
escape  may  as  well  take  place  before  the  return  of  the  writ  as  after- 
wards. Put  the  case  thus:  May  a  sheriff's  officer  allow  a  prisoner  to 
be  at  any  time  in  anyplace,  before  the  return  of  the  writ,  provided 
there  be  some  person  appointed  by  the  officer  with  him?  If  the 
Court  allow  this,  they  must  say,  that  if  the  sheriff  were  to  send     [  26  } 

the 
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the  pritoner'a  f&tber,  or  brother,  or  any  other  persoD,  with  him, 
that  would  be  arcta  cvitodia.  The  diBtioction  is  between  execu- 
tion, and  mesne  process  (a). ,  On  the  latter,  the  sheriff  may  let 
the  prisoner  go  upon  his  honour  or  promise,  and  is  not  liable  to 
be  punished,  provided  he  have  him  at  the  return  of  the  writ. 
But  with  respect  to  the  former,  it  is  diflerent ;  there  if  the  bailiff 
voluntarily  permit  the  prisoner  to  go  at  large,  though  only  for  a 
minute,  he  cannot  afterwards  retake  him.  Atkinson  r.  Mattuon, 
2  T.R.  176.  The  writ  ofcapias  ad  sad'i/acienrfum  having  a  return 
day  as  well  as  mesne  process,  the  only  distinction  between  theis 
would  be  destroyed,  if  a  continued  custody  of  the  prisoner  were 
notinforced,  for  the  purpose  of  making  satisfaction  to  the  Plain- 
tiff by  the  duress  of  imprisonment.  The  confinement  of  the  De- 
fendant's person  is  the  only  means  of  compelling  payment  of  the 
debt;  it  is  not  therefore  a  sufficient  custody,  if  the  prisoner  be 
permitted  to  go  about  with  the  officer.  Hob.  202.  (6)  much  less 
withaservant  of  the  officer,  P^o(i  35.  If  theduress  of  imprison- 
ment be  relaxed  more  than  is  necessuy  to  carry  the  writ  into 
execution  in  a  convenient  time  and  manner,  I  contend  that  it  is 
an  escape.  )n£/.  104tJ.  the  prisonerwas  never  committed  togwJ; 
and  the  principal  question  was,  whether  there  could  be  an  escape 
out  of  execution  before  the  return  of  the  writ ;  and  it  waa  held 
there  might.  Tlie  house  of  the  officer  is  the  gaol,  so  long  as  jie 
keeps  the  prisoncrthere.Forwhateverplace  is  necessary  to  secure 
the  prisoner,  is  for  that  purpose  a  gaol.  In  process  of  execntion 
the  sheriff  is  liable  in  case  of  rescue,  even  before  the  prisoner  is 
carried  to  gaol.  For  it  is  said  in  Sir  Tkomai  Jones,  197.  "that  the 
"custody  of  the  bailiff  is  thecustody  of  the  sheriff;  and  if  apri- 
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thority  to  arrest  a  person  in  the  first  instance,  ean       1797.' 
athority  to  detain  him  in  custody.  Bentok 

Dh.  J.  The  cases  go  no  further  than  to  say,  that  it  is  p. 
in  the  sheriff  where  the  prisoner  is  at  large ;  what 
eemed  being  at  large,  and  therefore  an  escape,  may 
t  to  ascertain;  and  whether  in  this  particular  case 
^ence  shewn  to  the  prisoner  will  be  an  escape,  may 
considerable  doubt.  But  one  part  of  the  argument 
}  as  very  difficult  to  be  answered,  namely,  that  J&vans 
custody  at  all,  under  the  circumstances  of  this  case, 
ady  of  the  follower,  after  the  writ  once  executed, 
to  nothing;  he  could  have  no  power  to  detain  the  pri« 
had  chosen  to  escape,  and  the  warrant  would  have  been 
cation  to  him,  if  any  mischief  had  happened  ;  which 
le  case  to  this  point,  that  the  prisoner  was  found  ab* 
t  large.  On  this  narrow  ground,  I  am  prepared  to  say 
>n8uit  was  wrong.  On  the  general  one,  I  think  it  would 
»me  consideration.  Undoubtedly  the  effect  of  process 
on  is  to  operate  immediately  by  the  duress  of  imprison- 
1  cases  may  be  put,  where,  if  the  officer  attempted  to 
y  length  of  indulgence,  under  colour  of  the  prisoner 
ays  in  his  presence,  the  Court  would  say  that  it  was  an 
Suppose  the  officer  wore  the  livery  of  the  prisoner,  and 
him  to  a  horse-race,  this  would  be  contrary  to  the 
of  the  writ.  Whether  any  distinction  can  be  safely 
ween  this  last  strong  case,  and  the  laudable  and  com- 
e  one,  of  accompanying  the  prisoner  to  his  house,  for 
«e  of  enabling  him  to  examine  his  books,  and  settle 
B  of  discharging  his  debt,  I  should  have  considerable 
in  the  narrow  ground,  however,  it  is  clear  that  the 
iras  not  in  legal  custody. 

t  J.  I  am  perfectly  satisfied  that  the  nonsuit  was  wrong. 
Lord  has  dropped  is  extremely  correct,  and  I  agree  in 
ice  which  he  has  put,  that  if  the  prisoner  had  gone  to  a 
e  attended  by  a  bailiff,  it  would  have  been  an  escape :  and 
lat  no  distinction  can  be  made  between  such  a  case  as 
«ie  which  originates  inmore  laudable  motives.  Wherever 
lerin  execution  is  in  a  different  custody  from  that  which 
to  inforce  payment  of  the  debt,  it  is  an  escape.  It  has 
d  whether  an  action  on  the  case  would  lie  for  no  t  arresting 
rliest  opportunity.  I  have  no  doubt  but  that  it  would ; 
images  must  depend  on  the  particularcircumstances.  Let 
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UB  put  a  caa%.  The  last  day  of  l&st  Trinity  tennTvia  the  15th  of 
June.  Suppose  a  capiat  ad  iatisfadtndutn  to  have  issued  on  that 
day,  and  proof  that  the  officer  to  whom  the  warrant  was  directed 
vas  in  company  with  the  person  named  in  the  writ  on  the  16th, 
and  that  he  omitted  to  arrest  him :  on  the  4th  of  November  he  does 
arrest  him,  and  on  the  6th  brings  the  body  into  court-  if  on  the 
16th  of  Jvne,  when  the  officer  was  in  company  with  the  prisoner, 
he  was  in  good  circumstances,  and  between  that  day  and  the  4th 
of  November  he  has  become  a  bankrupt,  the  Plaintiff  may  aay  to 
the  officer,  I  have  lost  my  debt  by  your  not  putting  the  party  in 
restraint  sooner,  I  have  sustained  damages,  and  am  entitled  to  re- 
cover them  by  an  action.  When  a  prisoner  is  removed  by  habeas 
corpus,  if  the  officer  carry  him  out  of  the  direct  road,  it  is  an 
escape.  The  case  in  Blackston^i  Reports  pretty  well  establishes 
the  proposition,  that  there  may  equally  be  an  escape,  whether  the 
party  has  been  committed  to  gaol  or  not.  In  this  case  what  was 
done  by  the  follower  or  officer  (if  an  officer  he  can  be  called) 
was  not  done  in  execution  of  the  writ.  He  took  the  prisoner 
from  the  bailiff's  house  to  his  own,  and  for  what  purpose  signi- 
fies nothing;  he  mjght  as  well  have  carried  him  to  a  horse-race. 

Heath  J.  What  is  said  in  Hobart  202.  (a)  is  very  material. 
The  rule  seems  to  be  that  a  party  must  be  taken  to  prison  in  a 
convenient  time.  Whatis  convenient  is  a  question  for  the  deter- 
mination of  the  judge,  who  will  admit  of  all  reasonable  delay: 
but  if  that  be  made  use  of  by  the  officer,  as  a  means  of  giving 
more  Ijberty  than  he  ought,  he  will  be  liable  for  an  escape,  {b) 

RooKE  J.  I  think' the  nonsuit  wrong,  on  the  ground  which 
my  I.ord  has  stated,  that  the  prisoner  was  not  in  legal  custody. 
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1797. 
In  the  Exchequer  Chamber. 

Sykes  v.  Harrison,  in  Erroii  ^^  ^^^• 

RROR  on  a  jud&noaent  in  the  King's  Bench  in  an  action  of  Th^'Coortof 
coTenant,  for  liquidated  damages.     The  Plaintiff  in  error  chambet  will 
was  non-prossed.  f^^TlJ"/.***!!*** 

^  to  a  nefendant 

On  a  former  day  Dampier  moved  *'  that  it  should  be  referred  in  error,  under 
'•  to  the  derk  of  the  errors,  to  calculate  the  amount  of  the  in-  *^®  '  ^*  7'/' 

10,  onajudg- 

'  ierest  upon  the  final  judgment  recovered  in  this  cause,  in  His  ment  of  non- 
Majesty's  Court  of  King's  Bench,  from  the  time  of  the  allow-  J^Judl^'ent 
'*  ance  of  the  writ  of  error,  until  the  signing  of  the  non-pros  in  of  affirmance. 
'*  this  Court,  and  that  such  interest  might  be  added  to  the  ^Jj*^  the\iH 
*'  damaQ:es,  for  which  such  final  judgment  was  entered  up.'*  terest  allowed 

^ill  hit  KL^  flttfff* 

But  the  Court  seeming  to  think  that  there  might  be  some  dif-  ^^^^  instead 
ference  between  this  and  the  case  of  an  affirmance  of  judgment;  ^^  ^» 
only  granted  a  rule  to  shew  cause. 

Giles  now  shewed  cause^  and  said  that  he  would  not  contend  for 
a  distinction  between  a  judgment  of  non-pros,  and  a  judgment 
of  affirmance,  as  he  found  no  cases  to  warrant  it,  and  the  3  if.  7. 
c.  10.  did  not  appear  to  allow  such  a  distinction.    But  on  the  au- 
thoiity  otSkepherdy.  Mackreth,  2  H.  BL  284.  submitted  that  as 
it  was  a  matter  intirely  in  the  discretion  of  the  Court,  to  allow 
interest  in  the  shape  of  damages  or  not,  they  would  not  give  it, 
where  the  delay  was  not  imputable  to  the  PlantifFin  error,  for  in 
such  case  the  Defendant  was  entitled  to  no  indulgence.    He 
stated  that  final  judgment  in  the  King's  Bench  was  signed  on 
the  6th  of  Jnly  1795,  soon  after  which  the  writ  of  error  was 
brought;  that  in  the  Michaelmas  Term  following,  the  Plain- 
tiff in  error  filed  a  bill  in  the  Exchequer,  and  obtained  an 
mjunction;  that  the  answer  was  not  put  in  till  the  11th  of 
February  1796,  to  which  exceptions  were  taken  and  allowed ; 
that  an  order  was  then  made  to  amend  the  bill,  which  was  ac- 
cordingly done,  and  that  a  further  answer  was  not  put  in  till 
the  27th  /imf  1796,  and  the  injunction  was  not  finally  dissolved 
till  the  15th  December  following.    He  contended,  that  notwith- 
standing the  injunction,  the  Defendant  might  have  proceeded 
to  non-pros  the  writ  of  error,  by  a  motion  of  course  in  the  JKr- 
chequer;  1  Fowler's  Practice  in  the  I^chequer,  330.,  and  that 
consequently  the  delay  was  on  his  side.     He  could  not  com- 
plain of  the   Plaintifi^s   depriving   him   of  the  fruit  of  his 
judgment,  when  in  fact  he  was  only  tied  up  by  an  injunction. 
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1797.       At  all  events  the  delay  was  imputable  to  bim  since  the  10th  of 
s^jg,       December,  as  the  injunction  remained  in  force  till  that  time  only. 
o-  Eyee  Ch.  J.    We  certainly  have  no  jurisdiction  to  inquire 

RRiioH.  jjjj^  j,jj^  proceedings  in  equity.  But  the  Plaintitf  having  pro- 
ceeded there  without  juet  ground,  as  the  event  has  shewn,  is  a 
strong  reason  to  induce  us  to  go  as  far  as  we  can  against  him. 
Dampier  then  suggested,  that  as  money  was  now  so  much 
risen  in  value,  if  the  Court  should  not  allow  the  Defendant  ia 
error  5/.  per  cent,  although  4/.  had  heen  the  usual  sum,  it 
would  be  enabling  the  Plaintiff  in  error  to  fight  the  Defendant 
with  his  own  money. 

Giles  contri,  relied  on  the  cases  of  Shep/ierd  v,  Mackreth,  and 
Lord  LomdaU  v.  Littledale,  2.  II.  Bl.  287,,  where  the  Court 
allowed  4/.  per  cent.  only. 

Per  Curiam.  The  better  way  *ill  be  to  allow  4/.  per  cent. 
only,  in  the  present  instance,  and  to  give  notice  that  5/.  per  cent. 
will  be  allowed  in  future. 

Rule  absolute. 

In  the  Exchequer  Chamber. 

Ifayirifa.  Denn  ex  dero.  Mellor  t.  Moore  in  Error. 

''l'"*J"'^f  TuDGMENT  on  a  special  verdict  in  ejectment  having  been 

DefcDdmt  on  given  for  the  Defendant  in  the  King's  Bench,  and  reversed 

Sirt^tT'"'*^  in  this  Court, 

Tertcd  Id  the  Chambre  now  moved  that  it  might  be  added  to  the  judgment, 

^f'*^'*"'  that  the  Plaintiff  do  recover  his  term,  damages  and  costs.    He 

Co^tmmo-  cited  PAi^/ps  V.  Bury,  Lord  Raym.   10.    Carth.i^l.  319.  and 


MOORX. 
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The  Court  seemed  at  first  to  doubt  whether  they  should  grant  1797. 
this  in  the  first  instance,  or  only  give  a  rule  to  shew  cause,  Dkhk 
!>ut  on  consideration,  thinking  the  point  dicided,  said :  that  ^  v. 
Jie  Plaintiff  must  enter  up  his  judgment  at  his  own  peril,  for 
f  he  entered  it  wrong,  he  subjected  himself  to  another  writ  of 
Brror,  and  reversal  in  another  court. 

Accordingly  leave  was  given,  in  the  first  instance, 
to  enter  up  judgment  of  reversal,  and  that  the 
Plaintiff  should  recover  his  term,  damages  and 

GOStS. 


Anderson  v.  Noah.  'V  istlu 

riE  Defendant  in  this  action  having  been  arrested  by  the  Misnomer  ia 
name  of  Noah,  and  put  in  bail  by  the  name  of  Noel:  It  ameS^J**** 
W2L3  objected  by  Le  Blanc  Serjt.  at  the  time  of  justification^ 
that  there  was  no  bail  in  the  action  before  the  Court:  but  the 
Court  gave  leave  to  amend  the  bail-piece. 


Lang  Demandant,  Lee,  Gent.  Tenant,  and  Woobhouse 

and  Others  Vouchees. 


Jtfay  18Ui. 


o 


N  this  day  Runnington  Serjt.  desired  the  opinion  of  the  ^  "  no  objee- 
Court,  on  two  objections,  suggested  by  one  of  the  ofiBcers,  paning  a  com- 
bo the  passing  a  common  recovery.  "?®"  th^**^d7* 
The  first  objection  was,  that  at  the  foot  of  the  praecipe  at  bar,  of  tbe  names  of 
it  was  stated  that,  "  the  tenant  in  person  voucheth  to  warrant  ^'^V^""^^?* 

.  '  ^  in  tne  prascipe 

^*  John  Chafpel  fVoodhouse,  clerk,  Ann  Monpesson,  spinster,  and  at  bar,  and  the 
'  Mary  Woodhouse,  widow,"  whereas  the  dedimus  was,  *'  the  Ji^|™JJop^i 
'tenant  in  person  voucheth  to  warrant  Mary  Woodhouse,  wi- the  warrants 
'  dow,  John  Chappel  Woodhouse,  clerk,  and  Ann  Monpesson,  J|,  *  ^™%i* 
'spinster;"  transposing  the  names.  ▼ouchees  are 

The  second  and  more  material  objection,  originated  in  the  preeesofparcb* 
irarrants  of  attorney,  taken  by  virtue  of  the  commission.     For  »«»*• 
kere  being  three  vouchees,  two  of  them  had  given  one  joint 
prarrant  of  attorney,  and  the  other  had  given  his  on  a  separate 
piece  of  parchment,  when  in  strictness  the  warrant  ought  to 
have  been  joint,  that  is,  all  on  one  piece  of  parchment. 

He  said,  that  it  was  the  wish  of  the  officer,  that  this  matter 
khoold  be  mentioned  to  the  Court;  though  both  the  warrants  of 
ittomey  being  anneiiced  to  the  dedimus,  could  not  be  construed 

to 
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to  relate  to  any  other  premiees  thui  those  contained  theretOk 
He  added  that  all  the  parties  were  desirous  that  the  recovery 
should  pass. 

The  Court  {abunte  Eyre)  Ch.  J.  thought  that  there  wu 
nothing  material  in  either  of  tiie  objections,  (a) 

And  Htath  3.  said,  that  the  warrants  would  be  good  eFea 
in  a  real  suit. 

(h)  In  Hit.  term  1199  in  C.  fl.  where  purrencrwilb  Gnm, raarheti, ttw hbi 

Thtmai  GitDt.  vu  demandint,  Dtbtif  olijection  ai  (lie  tut  id  the  iboTe  cut 

GcdI.  t(!DBnt,  and  Hubert  Leaper  Percy  wu  lakeo  ■ad  oTermlcd,  ■Iter  a  nfr 

and  (irate  lii*  wire,  and  ErfiuwJ  tViUiam  reoce  ta  Uiii  cue. 
Percy  and  Aforyhu  wtte,  liiter  andco- 


opiMMcd,and 
rejected,  and 
Ibe  Defendant 


JDitifj  new  bail 
withopl  pajing 
the  colli  of  the 
fbraiai  oppoti- 


Holwabd  v.  Andre. 

BAIL  in  this  action  were  opposed  and  rejected  on  a  former 
day,  and  the  Defendant  surrendered  on  the  next ;  Iresh 
bail  being  now  brought  up  for  justification. 

Cocked  Serjt.  insisted,  that  the  Defendant  not  having  been* 
prisoner  at  the  time  of  the  former  opposition,  the  Plaintiff  was 
entitled  to  the  costs  of  that  opposition',  before  the  new  bail 
could  be  Buffered  to  justify. 

Sed  Per  Curiam.  The  Court  will  not  insist  on  the  costs  offt 
former  opposition  being  paid  to  the  Plaintiff,  where  the  De> 
fendant  is  surrendered  on  the  next  day.  It  has  lately  been  de- 
termined otherwise. 

•  Vide  Rex  *.  Steriff  rf Mimaex,  I  Taanl.  57. 


Gabdnek  p.  Baillie. 
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'exceptions  is  carried  into  a  Court  of  Error,  and  there  annexed        1797. 
'  the  record ;  if  it  had  been  part  of  the  record  here,  there     oardwir. 
duld  be  no  occasion  to  send  for  the  judge  to  acknowledge  his  « 

al;  when  that  is  acknowledged,  it  is  then,  for  the  first  time^ 
inexed  to  the  record.  Being  for  the  benefit  of  the.  party  who 
inders  it,  and  remaining  in  his  possession,  it  is  in  his  breast  to 
nploy  it  or  not.  Regularly  it  ought  to  be  tendered  at  the  time 
^  the  trial,  and  sealed  by  the  Judge  in  Court;  and  though  the 
ractice  is  to  allow  the  counsel  to  tender  it  afterwards,  and  some 
cpence  may  arise  to  the  parties  before  it  is  settled,  yet  this  is 
3t  in  a  regular  course  of  proceedings,  upon  which  costs  can  be 
icurred.  If  the  record  be  lengthened  by  the  bill  of  exceptions, 
>sts  will  be  allowed  for  copying,  fees  to  counsel,  ^c.  by  the 
curt  of  Error.  But  there  can  be  no  costs  in  the  Court  below. 
Le  Blanc  Serjt.  took  nothing  by  his  motion. 


Saunders  v.  Pittman.  if^ytoth. 

\  Rule  having  been  obtained  by  Runnington  Serjt.  to  shew  The  Court  will 
-^  causewhy  the  trial  in  this  case  should  not  be  put  ofi*  till  next  "nai'Tt  the  In- 
Klary  term,  on  an  affidavit  stating  that  a  master  of  a  vessel  »t*nreof  the 
mployed  in  the  Southern  Whale  Fishery  was  a  material  wit-  mccoant  of  the 
less  in  the  cause,  and  that  he  was  expected  to  return  about  Christ-  •^J^^npe  of  a 

^  material  wlt- 

tas  next,  oess  if  he  has 

iSA^AfrJ  Serjt.  shewed  for  cause  an  affidavit,  stating  that  this  hJlSseirnnfair- 
ction  was  brought  on  articles  of  agreement  in  the  possession  of  ly,  or  been 
lie  Defendant;  that  the  Defendant  had  delayed  the  cause,  and  loy^iJ^'JJ^per 
revented  the  plaintiff*  from  going  to  trial,  while  the  Defendant's  delay.* 
ritness  was  in  England,  by  withholding  from  the  Plaintiff  a  copy 
f  the  articles,  till  he  had  moved  the  Court;  when  the  Plaintiff 
3und  himself  obliged  to  amend.  He  added  that  after  the  amend- 
lent,  the  rule  to  plead  happened  by  mistake  to  be  in  the  original 
anse,  instead  of  the  amended  one,  and  that  the  Defendant  refused 

0  waive  that  advantage,which  produced  a  further  delay. 
Runnington  contrd. 

Per  Curiam.  TheCourt  will  not  in  all  cases  be  content  with  a 
ommon  affidavit  to  put  off  a  trial.  It  must  be  satisfied  thatin- 
ustice  would  bedone,  if  such  an  application  were  refused.  Here 

1  poor  Plaintiff  claims  a  debt;  he  wants  to  amend  his  proceedings 
>y  the  articles  of  agreement,  and  the  Defendant  delays  shewing 
hem  till  he  is  obliged  so  to  do ;  and  in  the  mean  time  his  witness 

f  Vide  AimgiU  v.  PUrwih  poit|  lOS. 

VOL.  I.  D  leaves 
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1797.      leaves  England.   HefakBthereforebronghthimselfintothis  dif* 

Saiinusbi     ^°^^*J'  by  endeavouring  to  take  an  unfair  advantage,  and  the 

•■         Conrt  will  not  consider  itself  obliged  to  put  off  the  trial  of  a  caoBe 

FitTMAH.     Cqj.  jjjg  accommodation  of  the  Defendant,  if  the  Defendant  hat 

not  conducted  himself  fiurly  and  candidly,  and  if  he  might  have 

had  his  witness. 

Rule  dischai^ed. 


*■""*•  Bbadley  v.  Tunstow, 

Tbt  general     "D  T  an  order  of  the  Chief  Justice,  made  with  the  consent  of  the 

nte  mT  rrfB-     "'-'  partieB,  for  referring  this  cause  to  arbitration,  it  was  ordered, 

mS^'  i'a*  h*  ""^b*'  ****  debt  for  which  this  action  is  brought,  be  referred  to 

cMti  of  tfamt    "  F-  C  Esq.  to  settle  and  determina  how  much,  or  if  any  and 

**""«•••      "  what  sum  is  due  to  the  Plaintiff  from  the  Defendant,  and  thst 

"  for  what  sum  he  shall  find  doe,  the  Plaintiff  shall  be  at  liberty 

"toeDteruphisjudgment,andsue  out  execution  for  such  «im 

"so  found  due,  together  with  hit  cotti,  provided  the   said  debt 

"so  to  be  settled  and  ascertained  amount  to  403. 

The  arbitrator  awarded  40/.  14j.  for  the  debt,  and  coits  to  be 
taxed  by  the  prothonotary.  His  taxation  amounted  to  a  ce^ 
tain  sum  including  the  costs  of  the  reference ;  on  which  allocatv 
judgment  being  entered  up  by  the  Plaintiff,  the  Defendantap- 
plied  to  the  prothonotary  to  strike  out  the  costs  of  the  reference; 
who,  on  reconsidering  the  matter,  disallowed  them  accordingly. 
Le  Blanc  Serjt.  on  a  former  day  having  obtained  a  rule  ntir 
to  set  aside  the  judgment  for  this  irregularity. 

Shepherd  Serj  t.  for  the  PlMntiff.  contended,  that  where  a  cause 


Tumrow, 
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Etrb  Ch.  J.  It  is  impossible  to  say  that  the  judgment  in  thi^       ^797. 
case  is  irregular^  for  it  follows  the  allocatur  of  Uie  prothonotary.     Braoliy 
The  qaestion  therefore  is  not  properly  brought  forward*  but  as  it    ^^  ^ 
is  before  us,  we  may  as  well  decide  it.    The  whole  difficulty 
arises  from  the  supposed  practice  of   the  King^s  Bench.    If 
dial  Court  has  sanctioned  the  practice  of  including  the  costs  of 
reference  under  a  condition  in  the  rule,  relating  to  costs  generally, 
I  do  not  feel  myself  at  liberty  to  speculate  upon  the  point.    It 
appears  however  to  me,  that  a  reference  being  made  for  th^ 
convenience  of  both  parties,  the  expences  ought  to  be  sus« 
tained  by  both.     A  provision  for  the  costs  of  reference  being 
generally  made  in  the  rules,  but  omitted  in  the  present  instance, 
is  a  strong  argument  to  shew  that  they  were  not  here  intended  to 
abide  the  event  of  the  arbitration. 

BuLLER  J.  The  general  practice  in  drawing  up  these  rules,  is 
to  distinguish  between  the  costs  of  the  reference, and  the  costs  of 
the  cause;  the  latter  usually  abide  the  event  of  the  arbitration, 
the  former  not.  Here  that  distinction  is  omitted,  it  is  referred  to 
the  arbitrator  to  determine  the  sum  due  between  the  parties,  and 
the  costs  are  to  follow  the  event  of  his  award.  1  am  inclined  to 
think  the  practice  of  the  King*s  Bench,  as  suggested,  to  be  right. 
IDoea  not  llie  term  costs  mean  all  costs?  I  do  not  see  how  to  dis- 
tingaish  between  the  costs  of  the  cause,  and  those  which  arise  in 
the  progress  of  the  cause.  All  costs  which  arise  between  the 
writ  and  the  judgment,  unless  otherwise  provided  for  as  the  cause 
goes  on,  most  be  considered  as  the  costs  of  the  cause.  But  as 
we  haye  seen  these  costs  of  reference  amount  sometimes  to  very 
hard  sums,  it  might  not  perhaps  be  foreign  to  suppose,  that 
they  were  purposely  omitted  in  this  rule  to  avoid  the  possibi- 
lity of  such  expence.  If  there  are  any  authorities  on  the  sub- 
ject, I  think  we  must  be  bound  by  them. 

Heath  J.  I  wish  an  uniformity  of  practice  to  prevail  in 
the  two  Courts^ 

Rooks  J.  If  there  be  any  case  in  the  King*s  Bench  to  that 
effect,  I  think  the  costs  of  the  reference  should  abide  the  event 
of  the  arbitration;  otherwise  I  should  be  of  opinion  with  my 
Lord,  that  they  ought  not  to  be  included. 

The  prothohotary  having  been  desired  to  inquire  concerning 
Ae  practice  of  the  King*s  Bench,  on  this  day  reported  that  he 
had  been  informed  by  the  Master,  that  though  no  case  had  oc- 
curred within  his  knowledge,  where  this  question  had  arisen  under 
the  order  of  a  Jndge;  yet  that  it  was  generally  understood  that 

0  2  an 
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1797.      an  ubitrator  had  no  power  to  give  the  costs  of  the  award,  Qti' 
Bkjldut     '*""  wnder  a  prorisioD  inserted  in  the  order  of  tiisi  priut. 

Per  Curiam.  As  we  tind  the  practice  of  the  Kina'*  Bench  doet 
not  warrant  the  idea  of  including  the  oosts  of  the  reference  un- 
der the  general  term  costs,  the  Plaintiff  must  now  move  to  refom 
his  judgment  by  consent,  and  reduce  it  to  the  proper  amount. 
But  as  the  judgment  was,  strictly  speaking,  regular,  and  the 
Plaintiff  was  under  the  necessity  of  opposing  this  motion,  we 
shall  not  allow  the  costs  of  this  application,  (a) 


SfMftaA.  HoLLis  V.  Brandon. 

If  u  tffldarit  gyLJYTON  Serjt.  moved  for  a  rule  to  shew  cause,  why  (he  De- 
ta^^riti'""  fendant  should  not  he  discharged  out  of  the  custody  of  the 
*■  Plaifliiff  ud  Warden  of  the  Fleet,  on  entering  a  common  appearance,  on  the 
ft  ii bad.*"'*  £''°ii>)d  of  *^  irr^ularity  in  the  afiBdavil,  by  which  he  waa  held 
to  bail. 

The  affidavit  was  entitled  "  Edward  Hollit  Plaintiff,  and 
"  Willtam  Brandon  Defendant,"  and  proceeded  to  state  "  that 
"  William  Brandon,  the  Defendant  in  this  cause,  is  justly  i&- 
"debted  to  this  deponent  in  the  sum  of  £ —  for  work  done 
'*  and  performed  by  this  deponent  and  his  servants  in  and  about 
"thebusinessofthesaid  Defendant,  and  for  the  said  Defendant; 
"  and  for  divers  materials  found  and  provided  in  and  about  the 
"  said  work ;  and  for  money  lent  and  advanced  to  the  said 
"  Defendant  at  his  special  instance  and  request." 
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to  the  Fleei,  the  warden  could  not  obey  that  order,  and  there*  1797. 
fore  the  question  is  brought  before  this  Court.  In  King  Y.Cole,  Hqum 
6  T.  R.  640.  the  affidavit  being  intitled,  "  R.  King  qui  tarn  v.  v. 

**  r.  Co/es/'  the  Defendant  was  discharged  on  common  bail.  Also    ®*^**®"* 

in  m  case  of  Sir  John  Call  Bart.  v. before  Anhhunt  J.  the 

Defendant  was  discharged  on  the  same  ground,  and  no  objection 
made.  This  case  is  still  stronger,  as  the  affidavit  was  not  only 
intitled  with  the  names  of  the  parties,  but  had  the  addition  of 
Plaintiff  and  Defendant.  It  is  a  general  rule,  that  a  Defendant 
shall  not  be  deprived  of  his  liberty,  unless  the  Plaintiff  can  be  in- 
dicted for  perjury  if  his  affidavit  be  false.  It  must  therefore  be 
positive.  There  being  a  doubt  in  the  present  instance,  whether 
an  indictment  for  perjury  could  be  maintained  or  not,  the  Court 
has  given  the  Plaintiff  an  opportunity  to  file  a  supplemental 
affidavit,  which  he  has  not  done.  On  the  above  grounds  there* 
fore  I  submit  that  the  rule  must  be  made  absolute. 

Shepherd  Seijt.  contrd.  This  case  may  be  distinguished  from 
that  of  King  v.  Co/e.  There,  the  name  of  T.  Cole  was  not  added 
to  the  word  Defendant  in  the  body  of  the  affidavit,  whereas  here 
the  Plaintiff  speaks  of  William  Brandon  the  Defendant.  Besides, 
the  word  "  Defendant"  may  be  rejected  as  surplusage,  for  it  it 
positively  sworn  that  William  Brandon  was  indebted,  ' 

£tr  E  Ch.  J.  The  idea  of  a  supplemental  affidavit  proceeded  on 
a  collateral  ground ;  it  was  suggested  with  a  view  to  ascertain  who 
was  meant  by  the  person  called  Defendant,  The  Court  understood 
that  the  affidavit  was  intitled,  but  that  no  name  was  added  to  the 
word  "Defendant"  in  the  body  of  it.  If  there  be  no  other  descrip-^ 
tion  of  the  person  indebted,  the  word  **  Defendant"  is  loose  and 
uncertain, and  ought  to  be  supplied ;  but  when  the  affidavit  says, 
"  William  Brandon  Defendant,"  I  should  much  doubt  whether  it 
wonld  be  bad,  merely  because  it  was  intitled  *' Edward  Hollis  Plain* 
'*  tiff  and  William  Brandon  Defendant,"  before  the  commencement 
of  the  cause.  Since  thestatute  forsuing  out  bailable  writs,  it  may 
be  a  question  whether  an  affidavit  to  hold  to  bail  be  not  in  fact  a 
commencement  of  the  cause.  Why  is  a  writ  considered  as  the 
commencement  of  the  cause  before  the  parties  are  in  Court?  and 
yet  it  always  is  so.  This  way  of  considering  it  will  not  break  in 
upon  what  has  been  said,  that  in  an  indictment  for  perjury,  if  the 
indictment  state  the  perjury  to  have  been  committed  "  in  an  affi<» 
^'  (lavit  in  a  cause,"  and  there  be  no  cause,  the  party  cannot  be 

D  3  CQAvicted  1 


s» 


1797. 

HOLLII 
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conricted:  but  here  I  doubt  whether  the  affidnrit  be  not* 
commencement  of  the  Buit. 

BuLLER  J.  It  has  been  said  that  if  the  Plaintiff  was  indicted 
for  perjury  there  might  be  a  doubt  whether  he  could  be  con- 
victed ou  a  supplemental  affidavit.  Have  not  the  Court  juris- 
diction? An  application  is  made  to  them  to  discharge  the 
Defendant  in  the  regular  exercise  of  their  jurisdiction:  they 
require  a  second  affidavit  to  ascertain  the  .debt :  there  can  be 
no  difficulty  then  in  the  assignment  of  perjury. 

The  Court  having  taken  time  to  inquire,  E^re  Ch.  J.  this  day 
said :  We  have  considered  this  question,  and  have  found,  upon 
inquiry,  that  it  is  the  settled  practice  of  the  King't  Bench,  that  io 
a  motion  foran  information,  if  an  affidavit  be  intitled  in  a  cause, 
it  is  rejected.  We  think  the  rule  should  be  universal,  for  the 
only  ground  on  which  it  is  founded  is,  that  it  would  be  diffi- 
cult if  not  impossible  to  indict  for  perjury  upon  such  an 
affidavit.  We  think  also  that  the  practice  of  both  CoortB 
■hould  be  uniform. 

Rule  absolute  without  costs  (a). 


m  Df    fore  tbem, 


liscbiried  ■ 


(a)  fiabteqDent  to  Ibii,  In  tbe  ci 

Clarke  v.  CmBthont,  7>.  T,  1797,  th«  lh«  preunt:  but  al  Ibe  ii 

f^oort  of  K.  B.  cnaiidired  the  pnctiCB  lermincd  tu  make  t  rule  of  Court  •!• 

of  intitling  ■ffidavitx  to  bald  to  bail  loo  deriog  Ibat  locb  tffidaTiti  ibnald  not  bi 

'0  bedcemei)  etraneoni;  and  intiUcd for  tfac falnrc  PUtTT.B.SXl. 

ro  olber  caiBi  IbcD  be- 


JoLLiFrE  V.  Morris. 


Moiirii 
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read  a  note  (a)  from  the  book  of  oite  of  the  officers,  by       1797. 
it  appeared  that  the  practice  of  this  Court  differed  from  that    j^^um 
Kill's  Bench  in  this  respect,  they  said  that  costs  for  not     ^_J^ 
ding  to  trial  might  be  given  on  the  motion  for  judgment 
ise  of  a  nonsuit,  and  accordingly  with  that  condition 

Dischai^d  the  rule. 

le  name  of  the  case  mentioned    on  a  leparato  motion,  wai  JHadt  ▼• 
)oTe  note,  where  the  Court  of   GMtwuUk  and  Another.  ^ 
fased  to  gi? e  tach  eottj,  unlets 


Rice  v.  Brown.  lf«jr»rtb. 

Plaintiff  in  this  case  sued  as  a  pauper:  and  the  cause  A  pauper,  at 
nding  in  the  paper  for  trial,  on  the  first  sitting  in  Easter  ^y  (^uT^*' 
pras  on  that  day  made  a  remanet,  until  the  second  sitting  p^^*  TJ^ 
tame  term,  by  an  order  of  nid  priu$  at  the  instance  of  the  them  tor  the 
ant,  he  undertaking  to  pay  the  costs  of  the  day,  and  also  defanlu  of  hi| 
application.  The  order  was  made  a  rule  of  this  Court,  and 
ts  allowed  by  the  prothonotary ;  but  the  Defendant  refused 
them:  in  consequence  of  which,  iitiimtitg^oii  Serjt.  on  a 

day  moved  for  an  attachment. 

m  this  was  first  mentioned,  the  Court  seemed  to  entertain 
doubts  whether  a  pauper  could  be  allowed  costs;  and 
gi<m  was  desired  to  look  into  the  matter. 
bis  day  he  contended,  that  it  was  regular  for  a  pauper  to 
'  costs,  and  that  it  was  the  practice  to  allow  them,  where, 
not  been  a  pauper,  he  would  by  the  verdict  have  been  en« 

0  them.  He  cited  3  BL  Com.  401.,  where  it  is  said,  ''a 
sr  may  recover  costs,  though  he  pays  none;"  and  ScaUhmer 
'hard,  1  Eq.  Ca,  Ab,  125.,  where  Lord  Somers,  after  much 
,  ordered  costs  to  a  pauper ;  *'  for  though  he  were  at  no 
,  or  at  small  costs,  yet  the  counsel  and  clerks  did  not  give 
labour  to  the  Defendant,  but  to  the  pauper."  He  said  in 
'  V.  Packer,  Cooke's  Cases  of  Practice  in  C.  P.  47.,  the  Court 

1  costs  to  be  taxed  against  a  pauper  for  not  proceeding  to 
nd  declared  that  a  pauper  should  pay  costs  for  all  defaults^ 
cecutor  or  administrator  should  for  theirown  defaults  (6), 
a  pauper  was  liable  to  pay  costs  for  his  own  defaults,  why 

(b)  See  also  1  Sir.  420. 
f  Vide  bee  d.  LepjtiMgwell  v.  TVasse/^  6  East,  ^ 

p  4  should 
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Bhould  he  not  receive  them  for  those  of  his  opponent.  He  nrgol' 
that  in  this  case,  it  was  hardly  within  the  discretion  of  the  Conrt 
to  refuse  them,  Hincetheapplicationwasfoundedon  consent,  and 
a  voluntary  undertaking  to  pay  the  costs  which  had  been  made 
B  rule  of  Court. 

Cockell  Serjt.  contra,  said,  (and  it  was  allowed  on  the  other 
side,)  that  the  pauper  had  not  the  smallest  merits  on  the  trial. 

Per  Cariam.  The  case  that  has  been  cited  respecting  the  pay- 
ment of  costs  hy  a  pauper,  is  not  law.  The  mode  of  proceeding 
by  the  Court  is  this:  where  a  pauper  misbehayes  bioiBelf,  he  is 
dispaupered  in  consequence  (a)  and  so  becomes  liable  to  costs. 
In  this  case,  however,  the  attachment  must  issue. 

(,9)  3  Sir.  lilt.   3  Salk.  506.   3  fftb.  iclion,  ind  tuTlng  recotcred  in  a  (fc 

34.  ■Dd  tbe  cm*  cited  thcieio.     In  cond,  the  Coart  rrrnsed  to  dednet  Mt 

BiUltr  1.  Imni  If  Us.   t  Sir.  8QI.  •  of  Ibc  recover;  in  the  Mcond  Mtiw  tht 

ptiap«r  baling  beeo  Douiailcd  in  *  first  coari  of  the  finl. 


Plaintiff*  were 
ineorporitcd 
bj  tbe  name  of 
«lhe  Mayor 
and  Baf(e«ei 
of  tbe  boroDgh 

vtfUmfTd  M 

tkl  ennty  if 
Staffer^,-  and 
tncd  by  tbe 
name  of  "the 
Maf/wr  and 


B* 


Mayor  and  Burgesses  of  Staffobo  v.  Bolton. 

THIS  was  an  action  on  the  case  for  tolls. 
The  declaration  began,  "That  whereas  the  town  of  St(^- 
"ford  in  the  county  of  Stafford  is,  and  from  time  immemornl 
"  hath  been,  an  antient  borough ;  and  the  but^essea  of  the  said 
"borough  from  time  immemorial  hare  been  a  body  politic  and 
"corporate  in  deed,  fact,  and  name,  and  have  been  confirmed  by 
"diversletters  patent,  of  divers  late  kings  and  queens  of  £ng/awf, 
"at  divers  times,  bydivera  names  of  incorporation, and  fordivers, 
to  wit,  fifty  years  last  past,  have  been  auchbodypolitic  and  CI 


t€ 
tt 
M 
M 
tt 
tt 
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"that  the  said  Defendant  refused  to  deliver  the  same  to  the       1797. 
'said  mayor  and  burgesses/'  8cc.  Mayor  snd 

Plea  not  euilty,  and  issue  joined  thereon.  Bnrgetwtrf 

This  came  on  to  be  tried  before  Thomson  Baron,  at  Stafford         p. 
Spring  Assizes  1797.  Boltow. 

The  Plaintiffs  produced  in  evidence  a  charter  of  12  Jac.  1. 
^hich  afler  reciting,  "That  whereas  our  borough  of  Stafford  in 
''  the  county  of  Stafford  is.  an  antient  and  populous  borough^ 
'*  and  the  burgesses  of  that  borough  from  time  whereof.  See.  have 
^'had,  used,  and  enjoyed  divers  liberties,  &c.  as  well  by  our 
"charters,  as  those  of  divers  of  our  progenitors  and  predecessors, 
late  kings  and  queens  of  England,  to  them  and  their  prede- 
cessors, sometimes  by  the  name  of  burgesses  of  Stafford,  and 
sometimes  by  the  name  of  burgesses  of  the  borough  of  Stafford, 
and  sometimes  by  the  name  of  burgesses  of  the  town  of  'Stafford, 
and  sometimes  by  the  name  of  the  bailiffs  and  burgesses  of  the 
borough  of  Stafford  in  the  county  of  Stafford,  and  by  othcx 
names  heretofore  made,  granted,  or  coniirmed,  as  also  by 
reason  of  divers  prescriptions,  usages,  and  customs  in  the  said 
"  borough,  used  and  accustomed,"  8cc.  and  also  reciting  letters 
patent  of  3  Jac.  i .  by  which  the  burgesses  and  inhabitants  of  the 
borough  aforesaid,  *'  by  whatever  name  or  names  they  had  been 
'' theretofore  incorporated,  or  whether  they  had  been  lawfully 
incorporated  or  not,  for  the  future  for  ever,  without  any  doubt 
or  ambiguity  thereof,  were  incorporated  by  the  name  of  bailiffs  * 
**  and  burgesses  of  the  borough  of  Stafford  in  the  county  of  Staf " 
**  ford^**  Sic.  proceeded:  "We  will,  ordain,  constitute,  and  grant, 
"  that  the  said  borough  of  Stafford  in  the  aforesaid  county,  in  fu- 
''  ture,may  and  shall  be  a  free  borough  of  itself;  and  that  the  bai- 
liffs and  burgesses  of  that  borough,  and  also  all  and  singular 
the  burgesses  and  inhabitants  of  the  same  borough,  by  whatso- 
ever name  or  names  they  or  their  predecessors  have  heretofore 
been  incorporated,  and  whether  they  have  been  heretofore  iuT 
corporated  or  not,  and  their  successors  in  future,  for  ever  may 
^  and  shall  be  by  force  of  these  presents  one  body  corporate  and 
"  politic,  in  deed,  effect,  and  name,  by  the  name  of  the  Mayor  and 
**  Burgesses  of  the  Boroughof  Stafford  in  the  county  of  Stafford:  and 
^  them  hif  the  name  of  the  Mayor  and  Burgesses  of  the  borough  of 
**  Stafford  in  the  county  of  Stafford,  one  body  corporate  and  politic, 
"  in  deed,  effect^  and  name,  really  and  to  the  full  for  us,  our  heirs 
**  and  successors,  we  do  erect,  ordain,  constitute,  and  declare  by 
**  these  presents,  and  that  by  the  same  name  they  shall  have  per- 

"  petus^l 
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1797.       "  petu&l  Buccession,  Sfc.  sad  that  by  the  some  name  of  mayorand 

HiTor  and    "  burgeaBes  of  the  borough  of  Stafford  in  the  county  of  Stafford, 

B«rtc»M  of  "they  may  plead  and  be  impleaded,  answer  and  be  answered 

**'."""*   "  ^^^i  defend  and  be  defended,  io  any  courts  and  places,  and 

BottoM.      "  before  any  judges  and  justices,  Ifc.  in  all  and  singular  actiom, 

"  4rc.  in  the  same  manner  and  form  as  any  other  our  liege  sub* 

'  "  jects  of  this  kingdom  of  England,  persons  able  and  capable  in 

"law,  or  any  other  body  corporate  and  politic  within  our  king> 

"  dom  of  England,  are  able  to  plead  and  be  impleaded,  answer 

"and  be  answered  unto,  defend  and  be  defended,"  ^r. 

On  this  evidence,  the  Defendant'a  counsel  objected  that  there 
was  a  variance  between  the  name  of  the  corporation  in  the  cbaiw 
ter  and  that  in  the  declaration  ;  and  after  some  argument,  the 
learned  Judge  nonsuited  the  Plai.  affs. 

On  the  1st  day  of  this  term  tFtV/i'iiffu  Serjt.  obtained  a  rule  to 
shew  cause  why  the  nonsuit  should  not  be  set  aside,  and  a  new 
trial  be  had.  He  cited  Bro.  Mr.  Mimomer  73.  BrieJ'e  396. 
and  10  Co.  122. 

Le  Blanc  Serjt.  now  shewed  cause.  This  is  a  corporation  by 
prescription  and  charter ;  the  charter  contains  a  recital  of  tfaa 
various  names  by  which  the  Plaintiffs  have  been  known,  but 
makes  no  mention  of  that  by  which  they  have  declared :  it  give< 
them  a  particular  name  by  which  they  may  sue  and  besued.and  to 
which  therefore  they  are  bound  to  adhere.  A  corporation  by  char* 
t«r  can  have  no  other  name  than  that  which  it  receives  fl-om  the 
Crown,  and  whenever  any  subsequent  charter  is  accepted  by  a 
particular  name,  all  former  names  are  done  away.  The  ques- 
tions are ;  Whether  the  mayor  and  bui^esses  of  the  borough  of 
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isd  it  is  laid  down  in  the  Books  that  ''there  is  a  sound  difference  I'Td?. 
•betwixt  writs  and  grants/^  10  Co.  125.  b.  So  in  Gilb.  C.  B.  mivof  and 
234.  '*  there  is  a  difference  between  writs^  declarations,  Sfc.  and  Bnrgesiet  of 
•  obligations  and  leases ;  for  if  the  name  of  a  corporation  be  '^^^^^ 
'mistaken  in  a  writ,  a  new  writ  may  be  purchased  of  common  Botror. 
'right,  but  it  were  fatal  if  mistaken  in  leases  and  obligations^ 
'and  the  benefits  of  them  would  be  wholly  lost;  and  therefore 
*one  ought  to  be  supported,  and  not  the  other.  John  Abbot 
"of  W.  granted  common  of  pasture  to  /.  iS.  by  the  name  of 
^  ffilliam  Abbot  of  W. ;  this  is  good  enough  causa  qui  mprit 
'*  bat  if  this  name  had  been  thus  mistaken  in  a  writ,  it  had 
'been  fatal/*  As  for  the  case  of  King^s  Lymte,  it  was  an  at- 
tempt by  the  Defendant  to  avoid  his  own  deed ;  besides  the  ver- 
dict bad  found  that  the  obligor  had  made  the  bond  to  the  Plains 
dfis,  by  the  name  in  the  declaration.  If  that  name  be  altered  in 
the  description  of  a  corporation  which  is  given  to  it  by  charter^ 
it  ceases  to  be  a  corporation.  It  is  laid  down  every  where,  that 
locality  is  of  the  essence  of  a  corporation;  if  so,  leaving  that  un- 
certain, or  giving  it  a  wrong  description,  is  completely  changing 
the  name.  The  Court  can  draw  no  line  in  variances  of  this  kind* 
Ilia  true,  that  in  the  25  Ed.  3.  48.  where  a  pracipe  quod  reddat 
against  the  prior  of  Worcester ^  was  pracipe  priori  fVigomia,  and 
the  prior  pleaded  that  in  Worcester  there  were  two  priories,  viz. 
the  priory  of  Friars  Preachers,  and  the  priory  of  Our  Lady, 
ind  that  il  ought  to  have  been.  Priori  Ecclesia  S.  Maria  TTt- 
rortM  de  IVigornia:  the  writ  was  abated.  But  there  it  was  the 
Defendant  who  was  misnamed ;  he  knows  his  proper  title,  and 
oay  abate  the  writ,  and  give  a  new  one.  But  here,  unless  the 
Plaintiffs  demand  the  toll  in  the  name  given  them  by  the  Crown^ 
iiey  shew  no  title  (a)  for  although  a  Plaintiff  may  reply  that  a 
Defendant  is  known  as  well  by  the  one  name  as  the  other,  he 
cannot  reply  that  of  h;s  own  name. 

Shepherd  Serjt.  on  the  same  side. 

Williams  corUri  was  stopped  by  the  Court. 

Eybb  Ch.  J.  If  it  cannot  be  denied  that  this  variance  might 
have  been  pleaded  in  abatement,  it  decides  the  question.  The 
arguments  on  the  part  of  the  Defendant  go  to  shew  that  it  ought 
to  be  in  bar.  A  corporation  is  a  mere  creature  of  the  Crown^ 
having  no  essence  but  what  is  derived  from  its  name.  On  strict 
reasoning  therefore  I  should  be  inclined  to  think,  that  if  a  corpo- 
ration sued  by  a  name  which  did  not  belong  to  it,  it  would  be  as 

;«)  Peiruk  hVeffO's  cue,  at  OM.  ScMion,  Ft ^nury  173S|  UfonBtiUir J.  LmcA  t44 

nothings 
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IT97.       nottuDg.  In  the  case  of  a  mistake  in  the  name  or  deBcriptioB  of 

Huor  ud    *"*  ^'''^t'iig  person  having  a  right  to  sue,  it  may  be  pleaded  in 

BargMMior  abatement.  But  the  case  in  SrooAe,  ^Mto/ner  73.  seems  to  putt 

'J'"^"    corporation  in  ibesame  situationwith  a  natural  person  as  to  pleu 

JiotroK.     in  abatement :  where  it  is  said  in  an  action  by  a  corporation  ora 

natural  body,  misnomer  of  one  or  the  other  goes  only  to  the 

writ;  but  to  say  that  there  is  no  such  person  inrervmHalura,m 

no  such  body  politic,  this  is  in  bar,  for  if  he  be  misnamed,  he  may 

have  a  new  writ  by  the  right  name ;  but  if  there  be  no  such  body 

politic  or  such  person,  then  he  cannot  have  an  action.  22  Ed.  4. 

34.   Here  there  was  a  corporation  of  nearly  the  same  name,  and 

I  think  therefore  on  authorities,  that  tlie  nonsuit  was  wrong. 

BuLLEB  J.  The  a^ument  of  locality  will  not  here  decide  the 
question;  the  name  in  the  declaration  imports  locality,  as  the 
Plaintiffs  state  themselves  to  be  the  mayor  and  burgesses  of  the 
borough  of  Stafford,  only  omitting  the  county  of  S'afford,  This 
brings  the  case  within  the  distinction  laid  down  in  £tR^'(  Lyiiiui 
forthereisudifferenceinomittingmatterof  substance,  and  men 
matter  of  addition.  If  the  variance  can  be  pleaded  in  abatement, 
it  cannot  in  bar.  To  make  it  pleadable  in  bar,  it  must  appear 
that  there  is  no  such  corporation.  The  Year  Books  are  decisive. 
Heath  J.  I  am  of  the  same  opinion.  In  22  Ed.  4.  34.  which 
was  an  assize  by  the  Master,  and  brethren  of  the  fraternity  of 
^e  Nine  Orders  of  Angels  in  B.,  and  the  Defendant  pleaded, 
that  they  were  incorporated  by  the  name  of  the  Master  tmd 
Brtthren  of  the  Fratemiti/  of  Ail  Saints,  and  the  Nine  Order*  ^ 
Angels  in  £.;  the  writ  was  abated,  which  shews  that  a  misnomer 
may  be  pleaded  in  abatement,  where  the  Plaintiff  misnames 


Down. 
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knma  of  money  to  one  Danidson^  in  part  payment  of  which  David-       1 7^. 
NM  gaye  an  order  for  delivering  to  the  Plaintiff  fifty  barrels  of  beef     fowler 
belonging  to  him,  and  then  in  the  hands  of  the  Defendant.  The       ^  «• 
Defendant  on  demand  refused  to  deliver  up  the  beef  so  assigned 
by  Davidson  to  the  Plaintiff,  on  which  this  action  was  brought ; 
ftnd  the  cause  being  tried  before £yr«  Ch.  J.  at  Guildhall  at  the  Sit- 
tings in  this  term,  a  verdict  was  found  for  the  Plaintiff  with  liber- 
ly  to  the  Defendant  to  move  to  set  it  aside  and  enter  a  nonsuit; 
Shepherd  Seijt.  having  previously  obtained  a  rule  nisi  for  the 
ibove  purpose,  was  this  day  called  upon  by  the  Court  to  begin 
in  support  of  it. 

Shepherd.  The  inference  to  be  drawn  from  Evans  v.  Mann, 
Cowp.  669.  and  Martyn  v.  0*Hara,  Cowp,  823.  is,  that  property 
acquired  by  a  bankrupt  afterthe  assignment  becomes  the  property 
of  his  assignees :  for  in  those  cases  there  was  no  new  assignment. 
In  the  first  of  them  it  was  decided,  that  if  a  bankrupt  sell  goods 
ptevious  to  his  bankruptcy,  the  assignees  must  sue  the  vendees  as 
msignees:  but  where  the  goods  are  acquired  and  sold  subsequent 
to  the  bankruptcy,  they  may  sue  in  their  own  names.  Though 
13  £/iz.  r.  7.  f.  11.  speaking  of  personal  as  well  as  real  property 
coining  to  the  bankrupt,  at  any  time  before  payment  of  his  debts, 
directs,  that''  they  shall  be  bargained,  sold,  extended,  delivered, 
''and  used  for  and  towards  the  payment  of  the  said  creditors ;'' 
yet  the  words  **  bargained  and  sold,"  can  only  apply  to  such 
property  as  does  not  usually  pass  without  conveyance :  and  ac-> 
cordingly  it  is  said  by  Lord  Hardwicke,  1  Atk.  253.  ex  parte 
Prtrndfaoi,  ''  All  the  future  personal  estate  is  affected  by  the 
'"assignment,  and  every  new  acquisition  will  vest  in  the  as- 
signees ;  but  as  to  future  real  estates,  there  must  be  a  new 
bargain  and  sale..''  The  I  J,  I.e.  15.  s.  13.  which  is  the 
next  statute  empowering  commissioners  to  assign,  operates 
<m1y  on  debts  due  to  the  bankrupt.  The  case  of  Chippendale  v. 
Tomlinsm,  B.  JR.  T.  25  G.  3.  Cooke's  Bankrupt  Laws,  260. 
was  an  action  for  work  and  labour  done.  Plea  that  the  Plain- 
tiff was  a  bankrupt.  Replication,  work  done  after  the  com- 
missioner's assignment  for  the  necessary  support  of  the  Plain- 
tiff and  his  family :  rejoinder,  no  certificate :  and  demurrer  there- 
upon. Lord  Mansfield  said,  ''  The  assignees  cannot  let  out 
*'  the  bankrupt  and  contract  for  his  labour."  But  there,  if  the 
bankrupt  had  recovered  and  reduced  the  damages  into  property, 
that  property  would  have  belonged  to  the  assignees,  a$  passing  by 

the  previous  assignment.  In  order  to  support  trover,  there  must 

be 


4€ 


CASES  IN  EASTER  TERM 

be  right  of  property  uid  right  of  posseision  :  as  to  the  latter,  tirt 
Plaintiff  never  csn  hare  had  it,  for  the  gooda  have  always  boea  la 
the  hands  of  a  third  person :  and  as  to  the  former,  the  assignee^ 
have  aright  paramount.  Neither  can  he  be  said  to  have  had  apv* 
cial  property,  for  there  is  no  case  of  special  property,  but  when 
there  has  once  been  possession,  as  in  the  cases  of  a  carrier  or  % 
bailee.  Suppose  the  assigneeswere  to  sue  na  for  the  goods,  conU 
we  plead  a  judgment  recovered?  Thecaseof  i.<ii£ocAeBart.  and 
Others  v.fF'aAffnan and  Others,  Peace's  N.P.  140.  isagainatns. 
But  that  went  upon  the  same  principle  as  Athki/  v.  KAl,  2  Sir, 
1207.  where  it  was  held  that  an  uncertificated  bankrupt  had  anch 
a  property  in  future  effects,  as  enabled  him  to  transact  and  sell 
to  a  bonajide  purchaser :  which  principle  was  questioaed  witbia 
these  few  days  in  the  King's  Bench  («),  when  tiie  Court  seejoed 
to  doubt  whether  an  uncertificated  bankrupt  could  givp  a  title  w 
maintain  an  action  for  any  thing  but  the  earnings  of  his  labour. 
So  in  Silk  v.  Osborne,  Espinaue'a  N.  P.  R.  1  vol.  140.  where  tlk» 
action  was  for  work  and  labour  and  materials  found.  Lord  Km-. 
yoR  said  that  the  work  and  labour  and  materials  were  bo  bleoded 
together,  as  to  become  one  joint  cause  of  action :  evideptly  cMt- 
fining  it  to  the  mere  case  of  personal  labour.  If  any  claim  by 
the  assignees  were  necessary  to  prevent  ths  bankrupt  frn^ 
maiotainiog  his  action,  the  distinction  laid  down  between  Um 
produce  of  personal  labour  and  other  property  would  be  nagir 
tory :  for  the  bankrupt  might  equally  maintain  an  action  in  all 
cases,  until  a  claim  were  made  by  the  assignees. 

Runnington  Serj  t.  for  the  Plaintiff.  In  answer  to  the  argomeoti 
on  the  other  aide  I  shall  only  advert,  to  the  cases  on  the  subject. 


Down. 
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iBuntain  one  for  the  money  so  earned  by  his  manual  labour^       1797. 
which  he  might  have  lent  to  a  third  person.  This  would  go  the     powtsa 
whole  length  of  the  present  case,  except  as  to  the  form  of  action.      ^  v. 
But  it  has  been  since  expressly  decided,  that  trover  will  lie  by 
an  uncertificated  bankrupt,  and  that  a  defence  of  this  nature 
does  not  lie  in  the  mouth  of  a  stranger.    La  Roche  Bart,  and 
Others  v.  Wakeman  and  Another. 

Etbe  Ch.  J.  What  shall  be  done  between  the  bankrupt  and 
the  assignees  or  creditors  is  one  thing,  and  what  between  him  and 
a  stranger  is  another.  This  narrow  ground,  that  the  bankrupt 
has  a  rightagainstevery  body  but  the  assignees,  which  is  main- 
tained by.authorities,  is  sufficient  to  support  the  verdict.  It  is 
not  tme,  that  in  cases  of  special  property  the  party  must  once 
hare  had  possession  in  order  to  maintain  trover;  for  a  factor  to 
whom  goods  have  been  consigned,  and  who  has  never  received 
them,  may  maintain  such  an  action.  But  this  is  not  a  case  of 
special  property,  it  is  a  stronger  case;  it  is  entire  property,  though 
defeasible,  or  to  speak  more  correctly,  liable  to  be  divested.  It  is 
not  competent  to  a  third  person  to  dispute  the  bankrupt's  title  to 
recorer,  who,  supposing  his  creditors  had  no  claims  upon  him, 
would  be  intitled  to  his  action,  because  whether  they  have  such- 
claims  or  not  is  nothing  to  the  stranger.  I  confess  tne  theory  of 
the  case  inclines  me  to  g^o  further.  The  bankrupt  laws  principally 
and  most  directly  relate  to  that  estate  which  the  bankrupt  had  at 
the  time  of  the  assignment;  there  are  povisions  for  taking  the 
•ccount  and  ascertaining  the  estate  of  the  bankrupt  at  the  time 
of  the  assignment;  I  recollect  iio  such  provision  for  the  future 
effects ;  nor  Was  it  necessary,  for  where  future  effects  are  spoken 
of,  they  are  supposed  to  be  specific  effects  to  be  specifically  con- 
veyed by  subsequent  assignment,  as  was  done  in  the  case  of  TVidf- 
mcjTT.  Bourn,  2  Burr.  716.  It  is  true,  that  unless  the  bankrupt's 
estate  is  sufficient  to  pay  twenty  shillings  in  the  pound,  the  cre- 
ditor will  be  intitled  to  a  satisfaction  for  his  debt  out  of  effects 
Bcquired  subsequent  to  the  first  assignment.  But  it  cannot  there- 
fere  be  sud  that  the  property  is  not  his  own  until  such  assign- 
ment, or  that  it  is  not  his  own  because  he  is  uncertificated.  The 
operation  of  a  certificate  is  simply  to  discharge  the  bankrupt 
from  the  old  debts.  A  certificate  is  not  like  a  pardon ;  it  is  not 
necessary  to  make  him  a  new  man.  In  my  apprehension  it 
could  not  be  enough  for  a  creditor  or  an  assignee  to  say  that  he 
m  uncertificated  ;  even  to  intitle  them  to  an  assignment  of  future 
effects  under  the  statute,  they  mustshewthat  they  bavedebtsnu*- 

paid ; 
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paid;  u/ortiori'tL  sttanger  ought  not  to  take  advantage  of  hi* 
being  uncertificated,  which  affords  but  a  presumption  at  most 
that  there  are  debts  unpaid.  The  bankrupt  who  has  not  ob- 
tained his  certificate  (which  ia  all  that  is  meant  by  the  word  nn- 
certificated)  stands  on  the  footing  of  the  13  E/iz.c.  7.;  by  which, 
if  the  edects  at  the  time  of  the  bankruptcy  are  insufiScieot  to  n^ 
tisfy  the  creditors,  his  future  effects  are  made  liable  to  be  as- 
signed.  That  is  but  in  the  nature  of  an  execution  and  is  reason- 
ble,  and  the  Court  will  give  elTect  to  the  demands  of  the  assig- 
nees or  creditors,  as  long  as  any  debts  are  due,  in  the  mode 
pointed  out  by  the  statute,  but  1  think  not  otherwise.  The  hard- 
ship and  inconvenience,  nay,  the  injustice,  as  it  seems  to  me,  of 
this  disabling  doctrine,  is  enough  to  condemn  it. 

BuLi.ER  J.  This  is  clearly  a  case  of  property  acquired  aaln 
sequent  to  the  bankruptcy.  Evant  v.  Mann  and  Martyn  r. 
O'Hara  were  questions  between  the  bankrupts  and  the  assig- 
nees; all  the  other  cases  agree  verywellvrith  A  shtty  v.  Keff. 
There  the  Court  thought  that  the  bankurpt  had  a  properry  in 
goods  acquired  after  the  bankrutcy,  and  might  assign  to  a  boni 
fide  purchaser.  But  the  assignees  may  claim,  and  if  they  do,  they 
shall  succeed.  So  in  La  Roche  y.  Wakeman,  Lord  Kenyon  said, 
"  If  the  assignees  take  any  steps  to  disaffirm  the  title,  they  may 
"  do  so ;  but  if  they  do  not,  the  bankrupt  being  the  ostenaiUe 
"owner,  may  convey  a  title,  and  it  is  not  competent  to  third  per- 
"  sons  to  object."  Allowing  that  the  assignees  might  demand 
the  money,  still  it  would  be  no  bar  to  this  action.  Why  ?  be- 
cause a  third  person  has  treated  with  the  bankrupt  as  capable 
of  receiving  credit.     All  the  authorities  go  this  length. 
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unless  the  crown  interpose.  The  assignees  may  allow  the  bankrupt       1797. 
to  trade,  and  will  have  a  right  to  recover  the  fruit  of  his  contracts.     powlb« 

RooKE  J.     I  am  of  the  same  opinion.  If  a  stranger  is  under  v. 

any  difficulty  about  defending  himself  against  the  assignees  in  a 
subsequent  action,  he  has  only  to  give  them  notice  of  the  first, 
and  inquire  whether  they  choose  to  defend  it,  and  thereby  he 
would  be  secured. 

Rule  discharged,  (a) 


Dowir. 


(«)  This  cue  wai  after wardu  con-    See  H^ebb  v.  Fox  and  Another,  7  T.  R. 
finned  by  a  similar  decision  in  the  K.  B.    391 . 


LOVERIDGE   V.   BOTHAM.  ^«f  «7th. 

Y  B  Bljnc  Serjt.  having  moved  for  the  prothonotary's  report  Delivery  of  an 

in  this  case,  it  appeared  that  the  Plaintiff  had  delivered  a  bill  u  condnsiTe 
to  the  Defendant  in  1793,  for  attorney's  business  done,  previous  «^»^<*nce 
tothat  time;  in  1795  another  bill  wasdelivered  for  business  done  crease  of  ' 
during  .the  same  period,  into  which  many  new  items  were  intro-  ^^J'^*'*  *°  *  v.. 
duced,  and  some  of  the  former  charges  raised  in  amount.     The  on  any  of  the 
prothonotary  wished  to  be  informed  how  far  he  was  to  consider  edhf it^^and* 
the  Plaintiff  as  concluded  by  the  delivery  of  his  first  bill.  strong  pre- 

The  Omri  said  that  the  delivery  of  the  former  bill  was  conclu-  dence'against 
sive  evidence  against  an  increase  of  charge  on  any  of  the  items  ^y  additional 
contained  init,  and  strong  presumptive  evidence  against  any  ad- 
ditional items;  but  that  if  errors  or  real  omissions  in  the  former 
bill  could  be  proved,  they  ought  to  be  allowed  for :  and  directed 
the  prothonotary  to  review  on  this  line  of  distinction.  (6) 

{b)  Knox  ▼.  fVkalUff,  Eip.  Cm.  N.  P.  159. 
{€)  Jnderwm  ▼.  A/oy,  8  B.  &  P.  257. 

Stables  and  Another  v.  Ashley  and  Others.  Maytgik. 

A  RULE  was  obtained  by  Sheplierd  Serjt.  on  a  former  day,  to  In  process  not 
shew  cause  why  the  proceedings  in  this  action  should  not  be  writ*be  joint 
setasidefor  irregularity.  Xquareclaummfregit  having  been  sued  ""*!  **"«  decla- 
out  by  the  Plaintiffs  against  Ashley,  Frost,  and  Grignon,  and  Ash-  a  is  regular.  ' 
le/n  attorney  served  with  a  copy  of  the  process,  he  searched  the  2bi^i2c«II(s) 
Filazer's  Book,andfound  amemorandum(c/)  of  a  warrant  of  attor- 
ney in  the  action  against  all  three,  and  accordingly  on  the  3d  of 
JIfoy  entered  one  joint  appearance  for  them,  though  he  had  au- 
thority from  Ashley  only ;  on  the  4th  of  May  he  was  served  with  a 

(d)  95  Geo.  S.  e.  80. 

(«)  8.  P.  in  K.  B.  LoPM  ▼.  Smithy  4  Esst,  589.   Kerval  r,  Foisrtt^  7  Tannt.  458. 
Osjiiaw  ▼.  EUmdf  S  N.  R.  St.    Thompson  v.  Cotter^  1 M .  de  S.  55. 

VOL.  I,  K  notice 
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1797.       notice  of  declaration ;  on  the  5th  he  took  it  out  of  the  office,  ftntl 
SiAiLei  ■Dd  ^O'^id  that  ^sA/eywaa  the  only  one  of  the  three  declared  against. 
ADothcT  Le  Blanc  Serjt.  for  the  Plaintiffs  contended,   lif,  Thataait 

AitiLKvtDd  was  not  a  bailable  process,  the  proceedings  were  regular,  and 
OUiew.  cited  Yardley  v.  Burgess,  4  T.  R.  697.  in  the  note,  and  Spencer 
V.  Scoll  decided  in  this  term  (6) ;  2rf/y.  That  if  there  were  any 
irregularity,  it  had  been  waived  by  the  Defendants'  taking  the 
declaration  out  of  the  office;  and  ^dli/.  That  the  DefendanU' 
attorney  was  equally  irregular  with  the  Plaintiffs,  having  entered 
a  joint  appearance  for  all  three,  when  authorised  by  one  only. 
Shepherd  contra  insisted  that  the  writ  and  appearance  being 
joint,  and  the  declaration  several,  there  was  no  process  to 
-warrant  it  j  that  the  case'  of  Spencer  v.  Scott  went  upon  the 
possibility  of  the  additional  Defendant's  being  a  fictitious  per- 
son like  John  Doe,  but  here  the  service  included  all  three ;  thai 
taking  a  declaration  out  of  the  office  is  a  waiver  of  irregularity 
in  the  process,  because  the  Defendant  is  acquainted  with  that 
before  he  goes  to  the  ofGce,  but  not  of  irregularity  in  the  de- 
claration, for  he  must  take  out  that  before  he  can  ascertain 
whether  it  be  irregular  or  not :  he  added,  that  by  the  preBeot 
mode  of  proceeding  the  revenue  would  be  defrauded. 

Per  Curiam.  The  attorney  has  taken  upon  himself  to  enter 
an  appearance  for  three,  having  an  authority  from  one  only; 
the  Court  therefore,  if  necessary,  might  cure  the  whole  irregu- 
larity by  setting  aside  the  appearance  aa  to  two  of  the  Defend- 
ants, and  letting  it  stand  for  Ash/e^  only.  Unless  we  found 
ourselves  bound  by  the  Kitrictest  authorities,  we  would  not 
countenance  such  an  objection  as  this;  but  the  practice  seems 
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Trinity  Term, 


Thirty-seventh  Year  of  the  Reign  of  George  III. 


North  qui  tam  t?.  Smart.  JuneiQih 

'  TAM  action  having  been  brought  on  the  20  Geo.  3.  In  componnd- 
.  for  sending  in  false  accounts  to  the  farmers  of  the  tloD*ou*tb«  *^ 
post  horses ;  ,  posthorse-ict, 

nc  Serjt.  on  a  former  day  moved  for  leave  to  compound  costsVo'tbe* 
nt  of  405.  to  the  Crown,  and  such  duties  as  were  defi-  P/o^ecMtoO 

«  ,      «        1  /    1  •   t    !•  1  ^rx       *"*  prosecutor 

)nsequence  ot  the  fraud  (which  did  not  amount  to  40s.)  was  allowed  to 

vith  the  costs  of  the  action  to  the  prosecutor.  fi^**^f*d^r  ^*" 

d  Serjt.  said  he  was  instructed  to  consent.  (not amounting 

5  Court  seemed  to  doubt  whether,  as  the  deficient  du-  cosu  of*?ait^ 
ther  with  the  costs  of  the  action,  would  amount  to  tbonghto- 
the  405.  paid  to  the  Crown,  the  composition  could  fn^  the  4o«?* 
1,  and  it  stood  over.  P*id  to  the 

day  Le  Blanc  mentioned  it  again,  and  said  that  he  had 
o  the  act,  and  found  that  the  prosecutor  was  allowed 
sts  of  suit;  and  therefore  that  the  value  of  the  costs 
be  considered  as  a  part  of  the  composition. 

E  2  Accord- 
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1797.  Accordingly,  the  Court  gave  leave  to  compound,   and  said 

that  aa  the  act  viras  made  for  tlie  benefit  of  the  farmers  of  the 
post-horse  duties,  it  was  not  unreaBonable  that  they  should 
make  the  composition  on  their  own  terms.  Beeidea  with  respect 
to  costs,  this  was  not  like  other  popular  actions. 


NOBTB 


AwfOUi.  Evans  v.  Gili. 

TlwCoBrtwUI  Tt^ARSHJLLSerjt.  afaewed  cause  against  a  rule  for  setting 
tolir'indli^  aside  a  regular  judgment  on  an  affidavit  of  merits,  upon 

■tent,  OD  *D  the  ground  that  the  Defendant  meant  to  plead  his  bankruptcy, 
neriu,'  thoogh  fi"  '8  not  more  a  plea  of  merits  than  infancy,  coverture, 
buknipic;  U  usury,  or  the  Statute  of  Ldmilatiom:  and  in  those  cases  the 
yleaded.  ^^^  Court  has  refused  similar  applications  (a).    Bankruptcy  is 

not  a  meritorious,  but  a  mere  legal  defence,  against  a  conscien- 
tious claim ;  it  is  not  such  a  discharge  but  that  a  previous  debt 
may  be   a  consideration  for  a   new  promise,  as  in  cases  of  in-    | 
fancy,  and  the  Statute  of  Limttatiotu. 

Sed  per  Curiam.  Supposing  this  to  he  a  fair  bankruptcy, 
we  should  permit  the  party  to  make  use  of  it  as  a  defence ;  wfaoi 
he  has  given  up  all  his  elfects,  it  would  be  cruel  to  chaise  hin 
from  a  neglect  in  tlie  attorney;  the  necessary  consequence  of  I 
which  would  be,  that  he  must  go  to  gaol.  In  all  cases  of  fair 
bankruptcy,  we  think  the  party  should  have  an  opportunity  of  I 
taking  advantage  of  it. 

Rule  absolute  on  payment  of  coats.    I 
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Suck,  on  the  joint  and  several  Demises  of  Whalley 

Clerk  and  Wife,  v,  Nurton. 

Ihis  was  an  ejectment  to  recover  sixty-four  acres  and  a  half  Lands  nsnaOy 
of  land,  consisting  of  a  park,  meadow  land,  pasture  land,  i 'holMe  win* 
1  orchards,  tried  before  Duller  J.  at  the  last  Lent  assizes  for  ■"><  pan  ander 
J  county  of  Somerset,  when  the  Jury  found  a  verdict  for  the  ••mcwuage,  * 
lintiff,  subject  to  the  opinion  of  this  Court  upon  the  follow-  "  ^^^^  ^*>«  •?• 

case:  unless  it  clearly 

&hiHird  Clarke,  deceased,  being  seised  (among  other  things)  |P*'?*7  ^^^ 
the  premises  in  question,  did,  by  his  last  will  duly  executed,  meant  to  ex- 
I  bearing  date  the  first. day  of  November  in  the  year  of  our  l^'^^  urt^^'* 
rd  1794,  devise  (amongst  other  things)  as  follows  :  <* nances*' be* 

'  I  give  and  devise  unto  my  trusty  and  well-beloved  friend  J?^  i^iia!?*) 
okm  Nurton,  of  Milverton  in  the  county  of  Somerset  aforesaid, 
(entleman,  (and  who  was  acting  for  the  testator,  at  his  death,  as 
is  steward,)  his  heirs  and  assigns,  all  that  messuage  and  farpi 
ailed  Blagroves,  and  the  several  pieces  and  parcels  of  land 
lerewith  held  and  enjoyed,  situate,  lying,  and  being  in  the 
arish  of  Milver ion  aforesaid,  and  now  in  the  occupation  of 
lonas  Chorley  ;  also  all  that  close,  piece  or  parcel  of  meadow 
yrmarsh  ground,  called  Great  Crook,  situate,  lying,  and  being 
D  the  parish  of  Bawdripp  in  the  said  county  of  Somerset,  and 
lowinthe  occupation  of  JoAnand  Richard  Langdon;  to  hold 
he  said  messuage  ortenement  and  farm,  lands,  hereditaments, 
nd  premises,  with  their  respective  appurtenances,  unto  the 
aid  John  Nurton,  his  heirs  and  assigns  for  ever  " 
Saving  then  given  certain  legacies  and  annuities,  he  further 
es  and  devises  as  follows ; 

'  I  give  and  devise  unto  my  good  friend  and  relation  Eliza" 
eth  Whalley,  wife  to  the  said  Thomas  Sedgwick  Whalley,  (the 
aid  Elizabeth  Whalley  being  one  of  the  coheirs  of  the  testator,) 
//  that  my  capital  mansion-house  uherein  I  now  live,  and  the 
ands  and  grounds  thereto  belonging,  and  therewith  held  and  en" 
oyed,  with  the  appurtenances :  and  also  all  that  my  manor  or 
ordship  of  Chipley,  and  all  others  my  manors  or  lordships, 
lessuages,  farms,  lands,  tenements,  hereditaments,  &  premises, 
18  well  freehold  or  fee-simple,  as  copyhold  and  customary, 
vhereof  1  have  a  disposing  power;  except  the  messuage  or 
enement,  and  farm,  lands,  hereditaments,  and  premises  here-  [  54  j; 
nbefore  devised  to  the  said  John  Nurton,  Situate,  lying,  and 

(a)  Vide  Ongley  ▼.  Chambers^  1  Biog.  483. 498. 

E  3  ''being 
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1797.  "beingiuthe  said  county  of  Somw-M*,  or  elsewhere  in  the  king^ 
g„5^  "  dom  of  Great  Britain  ;lohold  the  same  unto  the  said  EU%aieth 
"  Wkalkij,  for  and  during  the  term  of  her  natural  life,  to  and 
"  for  her  sole  and  separate  use,  with  power  for  the  said  Elizabdk 
"  Whalley  to  cut  and  fell  timber  for  the  necessary  repairs  of  the 
"  said  premises  only :  and  from  and  immediately  after  her  de- 
"cease,  I  give  and  devise  my  said  capital  mansion-house, manors, 
"  messuages,  farms,  lands,  tenements,  hereditaments,  and  pre- 
"  mises,  with  the  appurtenances,  unto  the  said  Joka  Narlon,  bis 
"heirs  and  assigns  forever:  also  I  give,  devise,  and  bequeath  unto 
"the  said  Elizabeth  IKAa/Zey,  all  my  leasehold  messuagesorten^ 
"  mentB,  lands,  and  premises,  in  the  said  county  of  Somerset,  or 
"elsewhere;  to  hold  unto  the  said  Elizabeth  WAa//ey  forsomany 
"  years  of  my  term,  estate,  and  interest  therein  as  shall  mn  out 
"and  expire  in  her  lifetime,  to  and  for  her  own  sole  and  separato 
'^use  and  benefit:  and  from  and  immediately  after  her  decease, 
"  I  give,  devise,  and  bequeath  the  same  leasehold  messuages,  or 
"  tenements,  lands,  and  premises  unto  the  said  John  Nurton,  his 
"  executors,  administrators,  and  assigns,  forall  the  residue  of  my 
"  term,  estate,  and  interest  that  shall  be  thereinthen  to  come  and 
"unexpired.  And  it  is  my  express  will  and  desire,  and  I  do 
"  hereby  direct,  that  the  said  John  Nurton  shall  bold  and  eiijof 
"mif  said  capital  mansion-house,  viith  the  appurtenances,  for  the 
"  space  of  one  year  luxt  after  mi/ death.  I  give,  devise,  and  be- 
"  queath  unto  the  said  Thomas  Sedgwick  ffltatU^,  in  casehe  shall 
"survive  his  wife,  the  said  Elizabeth  Whalley,  the  sum  of  one 
"  thousand  pounds,  to  be  issuing  and  payable  out  of  the  estates 
hereinbefore  devised  to  the  said  Elizabeth  Wha/lei/  for  life,  and 
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l^trdens  and  pleasure-grounds  of  Chipley ;  which  include  the       1797. 
fMurlour-garden,   the  herb-garden,   the   pond-garden,  the   old     "liijaP 
bouse-garden,  the  arbour-garden,  the  shrubbery,  the  lime-tree     ^  ». 
grove,  and  a  court  adjoining,  and  the  public  and  private  walks 
or  road-ways,  one  of  the  latter  of  which  was  through  the^park  to 
Cbipieti  House,  besides  a  back  court,  and  other  curtilages* 

The  question  for  the  opinion  of  the  Court  was.  Whether  the 
lessors  of  the  Plaintiff,  or  any  of  them,  were  entitled  to  recover 
all  or  any,  and  what  part  of  the  above-named  premises ;  and 
whether  they,  or  any  of  them,  passed  to  John  Nurton  by  the 
clause  which  directs  that  he  is  to  have  the  mansion-house,  with 
the  appurtenances,  for  a  year  after  the  testator's  death  ? 
.  Le  Blanc  iierjt.  for  the  Plaintiff.  The  1st  question  is.  What 
is  the  true  signification  of  the  word  **  appurtenahces  ?"  the  2d, 
What  is  the  intention  of  the  testator,  as  it  appears  on  the  face  of 
the  will  ?  The  strict  technical  sense  of  the  word  "appurtenances" 
is  confined  to  buildings,  curtilage,  and  garden  belonging  to  the 
boose.  Id  old  times  indeed,  there  was  a  question  as  to  the  latter. 
A  deTise  of  a  messuage  with  the  appurtenances,  does  not  include 
lands  usually  occupied  with  the  house  :  only  such  as  are  imme- 
diitely  necessary  to  the  enjoyment  of  it.  Bro.  Ahr.  Feoffment  of 
Lojiib,  p/.53.  Bettisworth'a  case,  2  Co.  32.  Hearnev.  Allen,  Cro, 
Car.  57.  Huttoth  85.  S.  C.  This  last  case  was  on  a  will,  the  two 
former  were  on  deeds.  But  notwithstanding  the  general  rule, 
if  it  appear  to  be  the  obvious  intention  of  the  testator,  that  lands 
generally  occupied  with  the  house  should  pass,  the  Cburt  would 
construe  the  word  "  appurtenances"  contrary  to  its  strict  tech- 
nical sense,  so  as  to  carry  the  lands  to  the  Defendant.  The  tes- 
tator here  was  possessed  of  a  mansion-house,  together  with  par- 
cels of  land,  amounting  to  about  sixty-four  acres  and  a  half; 
there  were  gardens,  shrubberies,  public  walks  and  ways,  which 
might  well  come  under  the  word  "  appurtenances,"  and  it  is  not 
contended  by  the  lessors  of  the  Plaintiff  that  they  did  not  pass : 
they  were  sufficient  to  satisfy  the  word  *'  appurtenances,"  with- 
out the  additional  lands.  The  testator  was  well  aware  of  the  dis- 
tinction between  appurtenances  to  the  mansion-house,  and  lands 
occupied  with  the  mansion-house;  for.  in  every  clause,  except  the 
last,  (which  is  the  one  in  question,)  he  describes  the  particular 
premises  which  are  intended  to  pass,  and  afterwards  adds  the  [  ^^  ] 
word  "  appurtenances,"  So  in  the  devise  to  E.  Whalley  the 
words  are«  ''all  that  my  capital  mansions-house  wherein  I  now 
"  live,  and  the  lands  and  grounds  thereto  belonging,  and  there- 
'^withheld  and  enjoyed,  xoith  the  appurtenances  T  but  in  the 

£  4  last 
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1707.  lut  or  directory  clause,  when  he  takea  out  of  the  deTiBe  to  Er 
gp^^  Whalley  what  was  intended  to  be  given  to  the  Defendant  for 
a  year,  he  drope  the  words  which  describe  the  lands  occnpied, 
and  says  only,  "  mansion-house,  with  the  appurtenances."  Be* 
sides,  it  is  to  be  considered  that  the  Defendant  had  been  stew- 
ard to  the  devisor,  and  was  by  will  appointed  his  executor ; 
it  was  necessary,  therefore,  that  he  should  have  access  to  al) 
the  papers  of  the  devisor,  with  as  much  fecility  as  possible; 
this  could  be  best  afforded  him  by  the  devise  of  the  mansioii- 
house  for  a  year,  with  whiit  was  necessary  to  its  actual  enjoj> 
ment ;  but  a  beneficial  interest  in  the  lands  round  it  could  not 
come  within  the. same  view. 

Williams  Serjt.  for  the  Defendant,  It  is  manifest  from  the 
will,  that  every  thing  was  meant  to  pass.  If  that  intent  can  be 
shewn,  it  is  admitted  that  the  words  are  lai^e  enough.  But 
some  cases  may  be  cited,  to  shew  that  tx  vi  termini  more  wiQ 
pass  by  the  word  "  appurtenances"  than  has  been  stated  on  tho 
other  aide.  In  lligham  v.  Baker.  Cro.  Eiiz.  16.  Anderttm  Ch.J. 
says,  "  That  knd  shall  pass  as  pertaining  to  a  house  which  hatb 
"  been  occupied  with  it  by  the  space  of  ten  or  twive  years ;  for 
"  by  that  time  it  hath  gained  the  name  of  parcel,  or  belonging, 
"  and  shall  pass  with  the  house  by  that  name  in  a  will  or  leasea." 
The  same  doctrine  is  laid  down  in  Loft  v.  Baker,  2  RoUt'i 
Rep.  347.  So  by  the  case  of  Yatet  v.  Clincard,  Cro.  Eiiz.  704. 
it  appears,  that  lands  may  pass  under  the  words,  "  bouse,  with 
"  the  appurtenances."  In  Boocker  v.  Satnford,  Cro.  EHz.  113, 
adevise  of  a  "  tenement,  with  the  appurtenances,  in  which  H.  B, 
•'dwellethin  £6fey,"  was  held  to  pass  lands  outof£Wey,  which 
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»ant  the  lands  to  pass,  he  would  have  described  them :  and  the  1797. 
cumstance  of  the  description  being  inserted  in  the  former  ^fjem 
Luse,  and  omitted  in  the  latter,  has  been  relied  on.  But  the  _  »• 
>rds,  '*  house  with  the  appurtenances/'  in  the  directory  clause, 
fer  to  the  former  description,  and  shew  that  the  Defendant 
ould  take  in  the  same  manner  as  £.  WhalUy.  The  cases  of  Doe 
CoHiM,  2  Term  Rep.  498.  and  Blackbomew.  Edglejf,  1  P.  fVms. 
10.  prove  that  very  little  is  sufficient  to  pass  lands  occupied 
th  the  house,  where  it  appears  to  have  been  the  intention  that 
ey  should  pass. 

Le  Hlaikc  in  reply  was  stopped  by  the  Court. 
£y  r  e  Ch.  J.    I  have  no  doubt  upon  the  case,  unless  it  be  with 
spect  to  the  orchards.     Lands  will  not  pass  under  the  word 
appurtenances"  taken  in  its  strict  technical  seuse  :  they  will 
LBS  if  it  appears  that  a  larger  sense  was  intended  to  be  given 
» \t.  If  the  Courts  had  always  adhered  to  this  line  of  construc- 
3n,  many  reported  cases  would  not  now  disgrace  the  books, 
very  testator  ought  to  be  supposed  to  take  legal  words  in  a 
gal  sense,  unless,  according  to  the  marginal  note  to  the  case 
I  Hobart  {a),  there  be  demonstration  plain  of  an  intent  to  use 
lem  in  a  different  sense.     In  the  former  part  of  the  will  there 
I  a  devise  of  a  house  with  lands  in  terms  express,  to  which  is 
dded, "  with  the  appurtenances,"  in  order  to  comprize  all  which 
light  not  fall  within  the  description.    Then  follows  a  declara* 
on  that  the  Defendant  shall  have  for  one  year  something  which 
a8  included  in  the  above  devise.     The  testator  must  be  sup* 
osed  to  have  understood  what  he  was  talking  about.  If  he  had 
itended  to  have  given  the  whole,  the  words  were  before  him, 
nd  he  ought  to  have  used  them.     Suppose  there  had  been 
othing  stated  to  let  us  into  the  intention  of  the  testator,  but  the 
lere  devise  to  the  Defendant,  we  must  have  examined  what  was 
ccupied  by  the  testator ;  and  if  we  had  found  a  house  situated  in 
park  which  had  always  been  occupied  with  it,  and  was,  as  it  were 
n  integral  partof  the  thing,  tliis might  have  proved  the  intention 
f  the  testator  to  pass  the  whole  together.  There,  if  nothing  to  the 
ontraryhad  appeared,we  might  have  supposedthe  testator  tohave 
sed  the  word ''  appurtenances"  in  a  sense  different  from  its  tech* 
ical  sense.  But  this  is  not  that  case.  It  is  true  that  the  premises 
rere  occupied  for  a  considerable  time  together  with  the  house:  but 
irst,  the  whole  of  the  premises  are  not  necessarily  connected ;  in 
he  next  place,  there  is  here  solid  ground  to  argue,  that  the  testator 

(«)  Hob,  33.  The  note  is — No  man  shall    by  devise  to  ao  hefr,  any  tnay  take  tbat  it 
■e  a  ease  la  Iswy  wImtc  by  paichaae    not beurindeedyWithoat  declaration  phiin^ 

understood 
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nndentoocl  the  meaning  of  the  words  employed  in  the  devite, 
having  sometimes  used  the  word  "  lands"  as  a  part  of  the  de- 
scription, and  sometimes  dropt  it.  The  Defendant  being  the  tes- 
tator's executor,  and  having  been  bis  steward,  affords  a  fair 
ground  of  argument.  The  testator  gave  him  the  exclusive  en- 
joyment of  the  mansion-house,  "  with  the  appurtenances,"  for 
one  year  only,  after  having  devised  the  mansion-house  and 
lands  also  "  tPi'M  the  appurtenances,"  to  Mrs.  E.  Whalteif  for  her 
life,  with  remainder  to  the  Defendant.  Now  with  what  view 
was  this  done  ?  M  ost  probably  for  the  convenience  of  the  De- 
fendant in  the  execution  of  the  duty  imposed  upon  him.  The 
general  intent,  therefore,  as  collected  from  the  devise,  and  the 
relation  in  which  the  devisee  stood  to  the  testator,  does  not 
call  upon  us  to  go  beyond  the  strict  rule  in  construing  the 
technical  word  "  appurtenances." 

Hbath  J.  I  am  of  the  same  opinion.  We  ought  to  adhere 
to  the  strict  technical  sense  of  the  word  "appurtenances."  F<H 
though  the  intention  is  not  clearly  expressed,  why  the  Defend- 
ant should  have  the  mansion-house  at  all,  yet  it  appears,  that 
he  was  executor  and  residuary  legatee  ;  and  as  such  was  ia- 
titled  to  the  stock,  the  arrears  of  the  rent,  the  furniture,  &c. 
A  year'6  occupation  therefore  was  given  him,  to  settle  hia  acr 
counts,  and  collect  what  belonged  to  him.  He  ought  to  have 
the  house,  and  what  comes  within  the  strict  sense  of  the  word 
"appurtenances."  Besides,  this  may  be  distinguished  from 
the  cases  cited,  for  it  is  a  separation  of  the  premises  for  a  year 
only,  whereas  in  some  of  the  other  cases  it  was  for  a  great 
length  of  time,  and  in  some  perpetual,  which  might  induce  the 
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"mssignee,  &c.  to  demand  and  have  of  the  said  T.  Owen  the       1797. 
"  said  sum  of  40/.  above  demanded.     Nevertheless  the  said     71 

rn    ^^  11  MOKiQAW 

"  i.  Uwen,  although  often  required,  hath  not  paid,"  &c.  in-  », 

serting  Owen's  name  for  that  of  the  defendant,  Sargikt. 

To  this  there  was  a  special  demurrer,  assigning  for  cause 
that"  it  is  pot  averred,  or  shewn  in  or  by  the  said  declaration, 
••  that  the  said  R.  Sari^ent  hath  been  guilty  of  any  breach  of  the 
"  condition;  that  it  no  where  appears  that  the  said  R.  Sargent 
'*  hath  neglected  or  refused  to  pay  the  money,  or  that  payment 
"thereof  has  ever  been  demanded  of  the  said  R,  Sargent ;  and 
"  thfit  no  sufficient  cause  of  action  is  any  where  stated  or  shewn 
"  to  have  arisen,  or  accrued  to  the  said  2\  Morgan  against  the 
"  said  jR.  Sargent." 

Joinder  in  demurrer. 

Shepherd  Serjt.  in  support  of  the  demurrer.  It  is  consistent 
with  the  allegations  in  the  declaration,  that  R.  Sargent  may 
have  paid  the  money ;  the  latter  part  of  the  decIa,ration  cannot 
be  rejected,  for  there  never  was  a  declaration  on  a  bail  bond 
ending  with  a  statement  of  the  assignment ;  and  the  Court 
cannot  substitute  R.  Sargent  for  T.  Owen. 

Jt/arsAa//Serjt.  contra.  The  special  demurrer  ought  to  have 
alleged  that  the  declaration  had  stated  non-payment,  by  T.  Owen 
instead  of  J?.  Sargent ;  and  the  averment  in  the  beginning  of 
the  declaration,  "  owes  to,  and  unjustly  detains,"  sufficiently 
•hews  a  cause  of  action  and  non-payment  by  the  Defendant. 

Shepherd  in  reply.  The  averment  in  the  beginning  of  the 
declaration  is  a  mere  conclusion  of  law,  and  only  shews  that 
the  debt  was  pnce  owing;  but  the  Plaintiff  must  shew  bow  it 
is  owing,  and  that  there  is  a  debt,  and  detainer  at  the  time  of 
the  action  brought. 

£y  r  e  Ch.  J.  Is  it  not  shewn  that  the  debt  and  detainer  were 
existing  at  the  time  of  the  declaration,  since  the  record  begins 
with  "  was  summoned  to  answer  J.  /V.in  a  plea  that  he  render  to 
"  the  said  J.  M.  40/.  which  he  owes  to,  and  detains,"  &c.?  You 
must  argue  it  as  a  mere  point  of  form;  if  you  attempt  to  argue 
On  the  substance,  you  must  fail.  This  is  a  slip  in  form;  but  it  is 
always  the  best  way  to  make  the  party  pay  for  this  kind  of  slip, 
if  advantage  is  taken  of  it  by  special  demurrer.  Infinite  mischief 
has  been  produced  by  the  facility  of  the  Courts  in  overlooking 
these  errors:  it  encourages  carelessness,  and  places  ignorance  too 
^uch  upon  a  footing  with  knowledge  among  those  who  practise 
^e  drawing  of  pleadings.  The  averment  of''  often  requested"  is 

an 
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an  establisheii  form,  and  I  tbiok  a  necessary  form :  bad  tho^ 
Courts  even  detennined  it  to  be  substance,  I  should  have  had 
no  objection ;  for  many  actions  might  have  been  avoided,  if 
request  had  actually  been  made.  The  party,  if  he  will  not 
amend,  but  will  join  in  demurrer,  must  pay  for  his  blunder. 
The  other  Judges  assenting. 

Judgment  for  the  Defendant 


alMtenifni  of 
the  writ  bcgiD, 
"  that  Ihe  Mid 
"  dcclmralion 


properly,  it  ii 

'    well  eDongb ; 

for  incb  wordi 

may  be  r^ct- 


Sabine  v.  Elizabeth  Johnstone. 

ASSUMPSIT. — Plea  in  abatement  of  the  writ:  That  Bliu 
Allen  Johnstone,  who  is  impleaded  by  the  name  of  £/iia> 
beth  Johnstone,  was  baptised  by  the  name  of  Eliza  Allen,  and 
had  always  been  called  and  linown  by  the  name  of  Elita  AUnt, 
without  this,  that  she  had  ever  been  called  or  known  by  the 
name  of  Elizabeth:  and  prays  judgment  of  the  writ.  Repli- 
cation :  That  the  said  declaration  ought  not  to  be  quashed,  by 
reason  of  any  thing  in  the  said  plea  above  alleged  :  becaiue 
the  said  Eliza  Allen  Johnstone,  who  now  appears  to  the  ori- 
ginal writ  and  declaration,  is  the  same  person  against  whom 
the  Plaintiff  sued  out  hia  writ,  and  was  at  that  time,  and  stiU 
is,  called  and  known,  as  well  by  the  name  of  Elizabeth  as  by 
the  christian  name  of  Eliza  Allen.  Concluding  to  the  country. 
To  this  there  was  a  special  demurrer,  assigning  for  caose; 
That  the  Plaintiff  in  his  replication  has  not  shewn  any  reason 
"  why  the  said  torit  of  the  said  Plaintiff,  of  which  the  said 
"Eliza  Allen  hath  above  prayed  judgment,   should  not  be 
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hot  to  be  quashed,  though  the  Defendant  has  not  alleged  that  1797. 
it  ought.  Suppose  a  judgment  that  the  declaration  should  be  sabiii» 
quashed,  yet  the  writ  would  remain,  and  then  the  Plaintiff  «. 
could  not  bring  a  new  action :  for  he  must  declare  on  the  same 
writ  as  long  as  it  remains.  Now  if  he  declared  on  the  same 
writ,  in  the  same  manner,  the  same  objection  would  lie ;  and 
if  in  a  different  manner,  there  would  be  a  variance  between  the 
writ  and  the  declaration. 

Bunmngton  Serjt.  contri  was  stopped  by  the  Court. 

Eyre  Ch.  J.  I  think  the  rules  of  pleading  ought  to  be  main- 
tained; but  1  cannot  but  consider  this  as  a  frivolous  objection. 
The  plea  is  right  in  praying  that  the  writ  may  be  quashed ;  and, 
the  replication  is  right :  it  is  an  answer  by  matter  of  fact,  and  not 
by  matter  of  law :  it  states  that  the  Plaintiff  was  called  and  known 
by  one  name  as  well  as  the  other,  and  concludes  to  the  country. 
If  the  Plaintiff  had  prayed  judgment, "  if  the  declaration  ought 
"  to  be  quashed,'^  it  might  have  altered  the  case ;  but  the  answer 
on  which  the  Plaintiff  has  relied,  is  an  answer  of  fa!bt.  Then  what 
is  the  consequence?  If  that  fact  had  been  tried,  and  found  for  the 
Defendant,  the  judgment  would  have  followed  the  prayer  of  the 
plea.  As  to  the  beginning  of  the  replication,  it  does  not  signify 
whether  it  says  that  the  declaration  or  the  writ  ought  to  be  quash- 
ed^ or  whether  it  says  neither.  If  the  Plaintiff  had  simply  re- 
plied; That  the  Defendant  was  called  and  known,  &c.  and  con- 
cluded to  the  country,  it  would  have  been  sufficient,  and  the  is- 
sue would  have  been  well  joined.  It  is  therefore  a  surplusage  form. 

Heath  J.    Of  the  same  opinion. 

RooKE  J.    Of  the  same  opinion. 

Judgment  for  the  Plaintiff. 


Meddowscroft  One,  &c.  v.  Sutton  and  Another,  Execu-    July  soth. 

tors  of  BOWEN.  lfb.ilbe-r.ed 

'noffEN  was  served  with  an  attachment  of  privilege  on  a  re-  withproce^o* 
-^^  cognizance  of  bail,  but  died  before  the  quarto  die  post:  laneeTud'dtt 
until  which  day  he  had  time  to  surrender  the  principal;  the  ^®r***^V"J[U 
Plaintiff  then  served  the  Defendants  with  an  attachment  of  frcth  proectt 
privilege,  and  before  the  quarto  die  post  of  that  writ  the  prin-  2?**  ■^■'"•^ 
cipal  was  surrendered .  they  have  nnth 

Shepherd  Serjt.  having  obtained  a  rule  to  shew  cause  why  the  l^<'Jf^*elSl 
proceedings  against  the  Defendants  should  not  be  staid,  on  cond  writ  to 
payuumt  of  costs ;  Si^*!;; 

(a)  Vide  WUkbuM  r.  Vats,  8  T.  B.  433.  Byrne  v.  Agnittr,  3  Eut,  S06. 

4  Cockeli 
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Cocke/l  SeTJt.  shewed  cause.  The  surrender  was  inaufficienf. 
Botoen's  death  made  no  difference :  his  executors  could  not  be* 
in  a  better  situation  than  himself,  and  the  principal  should 
have  been  surrendered  by  the  quarto  die  post  of  the  first  writ. 

Shepherd  Serjt.  cnrilra.  The  bail  could  not  be  fixed  until  the 
fourth  day  after  the  return  of  the  writ;  now  he  died  on  the  first 
day :  if  he  had  lived  he  might  have  relieved  himself;  the  execu- 
tors therefore  are  not  sued  as  the  executors  of  bail  fixed  in  his 
lifetime  and  must  be  in  the  same  situation  as  if  no  action  had 
been  brought  against  their  testator,  lloare  v.  Mingaif,  2  Sir, 
915.  Though  the  staying  proceedings  on  a  surrender  before  the 
quarto  die  post  was  formerly  ex  graiid,  it  is  now  become  a  mattet 
of  righf. 

Per  Curiam  (after  looking  into  the  case  of  Hoare  v.  Min^ay). 
The  case  in  Strange  has  established  this  rule :  1  hat  if  the  prin- 
cipal is  surrendered  within  four  days  afterthe  return  of  that  writ 
in  which  there  is  an  effectual  proceeding,  it  is  sufficient.  Tbp' 
former  suit  was  as  much  done  away  in  this  case  by  Bowtn'a 
death,  as  in  Hoare  v.  Mingaif,  by  the  action  being  brought  in 
the  wrong  court:  the  sufficiency  of  the  surrender  within  the 
guarto  die  post,  is  a  privilege  to  the  parly  siied,  to  which  the 
executors  of  the  bail  are  as  much  intitled  as  the  bail  himself. 
Rule  absolute. 


Jul)  stb. 

ir  an  aDBDity-  g-^ 
deed  contain  ■  \j^ 
provMo  that  the 


Ex  parte  Ansell  and  Another. 
Ansell  and  5.  fV.  Fore« granted  an  annuity  to  £.  Boulton, 
and  gave  a  bond,  warrant  of  attorney,  and  annuity-deed  to 
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The  ground  of  his  motion  was,  that  the  memorial  had  set       1797. 
forth  the  proviso  of  redemption  in  too  general  a  way  (a).  He  cited     ^  p^^tt 
Steadman  v.  Purchase^  6.  T.  JJ.  737.  tp  shew  that  a  memorandum      Km%muu. 
indorsed  on  the  deed,  importing  that  the  grantor  might  redeem 
on  terms,  must  be   inserted  in  the  memorial :  and  Appleby  t« 
Smith,  H.  37  G.3.  in  Scacc,  where  it  was  held  equally  necessary, 
though  the  proviso  was  contained  in  the  body  {b)  of  the  deed. 

Shepherd  Serjt.  shewed  cause.  Though  it  has  been  held 
that  a  proviso  of  redemption  ought  to  be  inserted  in  the  me- 
morial, it  has  never  been  deemed  necessary  to  state  it  verbatim. 
A  proviso  of  redemption  is  a  part  of  the  consideration,  and  there 
is  a  difference  between  the  first  clause  which  relates  to  setting 
out  the  deed,  and  the  second  clause  which  relates  to  setting 
out  the  consideration*  The  former  requires  the  day  of  the  month 
and  year  when  the  deed  bears  date,  with  other  particulars  to 
be  specified ;  the  latter  only  a  general  description^  Unless  this 
be  sufficient,  the  whole  deed  must  be  set  out;  the  days  of  pay- 
ment and  the  remedy,  as  whether  by  distress  pr  otherwise.* 
The  clause  of  redemption  is  stated  generally,  referring  to  the 
deed  for  particulars. 

Williams  in  support  of  the  rule.  The  proviso  of  redemption 
forms  part  of  the  terms  of  the  agreement  on  which  the  annuity 
18  granted :  and  there  is  no  difference  in  sense,  whether  such 
proviso  be  totally  omitted  in  the  memorial,  or  only  generally  in- 
serted, as  in  the  present  case.  The  deed  is  in  the  custody  of 
the  grantee  ;  it  is  necessary  therefore  that  the  memorial  should 
contain  the  facts  essential  to  be  known  to  the  grantor.  From- 
this  memorial  he  can  only  learn  that  he  has  the  power  of  re- 
demption, but  not  the  terms  on  which  he  can  redeem.     If  the 

(«)  Another  objection  to  the  ibemorial  agreemeDt  was  mide  at  the  time  of  the 

waa  taken  by  IViUiitMM  Serjt.  viz,  that  it  grant,  that  the  grantora  shonld  have  a 

waa  therein  stated,  tiiat  the  considera-  power  of  redemption,  which  agreement 

tieawas  paid  by '*E.  B««/<ottorhersoli-  was  not  then  redaced  to  writing;  but 

citor,**  in  the  altematife ;  and  for  this  after  the  memorial  bad  been  inrolled, 

was  cited  the  opinion  of  Lord  Lm^h-  was  indorsed  on  the  bond ;  the  Conrt  of 

Urmughf  in  Dnke  of  Bolton  v.  H^iUiamB,  K.  B.  were  of  opinion  that  the  third 

4  Br:  Cham,  Cms.  S09.  where  it  is  said,  section  of  the  act,  which  requires  the 

that  "  the  actnal  mode  and  manner  of  consideration  to  be  stated  in  every  d«fil, 

**  payment  is  neoesnary  to  be  stated  in  Sec.  could  not  be  extended  to  a  power 

**the  tiumoriuli**  bat  this  was  agreed  to  of  redemption  inteitded  to  be  reserved 

be  a  mistake  in  the  report :  and  Eyre  to  the  grantor.  And  though  it  had  been 

Ch.  J.saidt  ^*That  xhedeed  must  express  objected  for  the  Defendant,  that  sncii 

*'  by  whom  the  consideration  was  paid,  an  agreement  ongtit  to  have  been  stated 

"  bat  not  the  memoriai,^  Vide  also  Dot"  in  the  memorial,  the  Conrt  directed  the 

awr  ▼.  Baratfrrf,  7  T.  A.S48.  counsel  for  the  Plaintiff  to  speak  to, 

(by  See  also  to  this  effect  Harris  ▼.  another  point.    Dtdmer  t.  Barward^  f 

JBajpMMH  7T.R.  fpH.    Bat  where  an  T.  R.  t50* 

Courts 
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Courts  have  been  right  in  insisting  that  the  memorial  mast  itate 
the  proviso,  it  ought  also  to  contain  the  terms. 

EYRECh.J.  If  the  17  Geo.  3.  c. 26.  had  gone  no  further  than 
the  first  clause,  we  must  have  looked  to  the  import  of  the  wonlt 
'  of  that  clause;  and  the  practice  of  the  Register  Counties.  There 
they  enter  no  more  than  a  memorandum,  containing  the  namei 
of  the  parties,  the  dates,  the  premises,  and  perhaps  the  consi- 
deration. I  do  not  know  how  ex  vi  ttrmini  or  on  analogies  we 
can  say  that  more  was  intended  here.  The  Legislature  has  sud 
what  shall  be  inserted ;  namely,  the  date,  the  names  of  the  paf^ 
ties,  and  for  whom  they  are  trustees,  the  witnefises,  the  annual 
sum,  the  name  oftbe  person  for  whose  lives  the  annuity  isgranted, 
and  the  coneideration  or  considerations.  Now,  unless  undertho 
word  "  coDsiderattons,"  I  cannot  say  that  the  terms  of  the  proviso 
are  included.  I  should  incline  to  go  some  length  for  the  sake  of  : 
general  utility  to  decide  that  the  terms  must  be  set  out  in  the 
memorial,  but  I  doubt  whether  the  act  requires  it.  The  word 
"  considerations,"  in  the  act,  may  mean  mere  money  consider-  ! 
ations.  In  the  case  wherethe  Courtshaveheldit  necessary  tois- 
sert  the  proviso  of  redemption  in  the  memorial,  it  has  been  in? 
dorsed  on  the  deed :  and  has  therefore 'been  considered  eitherai 
aseparate  deed,  or  as  something  collateral  to  the  deed  itself,  mi 
essential  to  be  set  out  as  a  superadded  part  of  the  Security.  lo 
the  case  of  a  proviso  in  the  body  of  the  deed.  1  doubt  whether 
on  the  generiil  idea  of  a  memorial,  or  the  specific  description  of  ' 
it  in  this  act,  it  need  be  inseited.  I  am  not  therefore  prepared  I 
at  present  to  consider  this  memorial  as  insufficient.  It  is  a  me-  I 
morial  only,  notacopy  ofthe  deed:  it  states  a  deed  for  securing    I 
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BuLLER  J.    I  have  considerable  doubts  upon  this  question*        1797. 
tad  cannot  quite  coincide  in  the  opinion  of  my  Lord.    I  should     ex  parte 
iooner  say  that  the  proviso  need  not  be  inserted  at  all,  than  that      Aiibbll. 
it  should  be  inserted  in  this  general  way.     The  question  is. 
Whether  the  proviso  be  part  of  the  consideration  or  not?  Look 
duongh  the  act.     It  was  there  intended  to  include  motietf  con- 
lidcntions  only,  and  one  clause  actually  says  **  in  money  only.'' 
If  tben  the  word  *'  considerations"  means  money  considerations 
tdj,  a  proviso  is  not  within  the  terms  of  the  act.     But  the 
point  has  been  already  settled,  both  here  and  in  the  King's 
Bmek,  and  I  am  not  disposed  to  disturb  what  has  been  settled 
bf  two  determinations,   though  the  act  does  not  appear  to  go 
tkkt  length.     Having  got  thus  far,  that  the  word  "  considera- 
tiooft**  includes  all  the  terms  of  the  agreement,  the  remaining 
qiestion  will  be.  Whether  the  present  proviso  be  sufficiently 
itated?  I  admit  no  difference  between  the  case  of  a  proviso  in- 
ilofsed,  and  a  proviso  in  the  body  of  the  deed.     They  are  both 
[arts  of  the  agreement.     So  in  a  warrant  of  attorney  with  a 
Jefinsance,  the  defeasance  is  a  part  of  the  instrument.     If  then 
&e  proviso  is  to  be  taken  notice  of  at  all,  is  it  not  to  be  taken 
fiotioe  of  substantially?  The  act  in  my  opinion  was  made  for 
&  benefit  of  the  grantor,  as  well  as  the  public.     Let  us  see 
then  if  this  memorial  be  sufficient  to  protect  the  grantor,  against 
ajr  improper  advantages  which  might  be  attempted.  He  knows 
the  aimoity  to  be  redeemable,  but  the  deeds  are  in  the  hands 
tftbe  grantee.     Is  it  not  then  material  for  him  to   know  the 
tHBs  on  which  it  is  redeemable :  as  whether  at  the  end  of 
thoee  or  at  the  end  of  seven  years?  Is  it  not  of  importance  that 
ke  should  have  it  in  his  power  to  prove  all  the  material  facts 
flat  of  the  mouth  of  the  party  himself:  that  he  may  be  able  to 
Qome  to  the  Court,  state  the  specific  terms,  and  demand  the 
ieedoQ  compliance  with  the  proviso?  The  terms  therefore  not 
hehig  inserted,  I  think  the  proviso  insufficiently  stated,   and  if 
»,  that  the  annuity  should  be  set  aside. 

HcATH  J.  I  have  great  doubts  upon  the  question.  There  is 
w  analogy  between  the  register  acts  and  the  17  G.  3.  The  fbr- 
aer  were  made  for  the  benefit  of  purchasers :  'the  latter  to  throw 
tfence  about  the  grantors  of  annuities,  who  are  usually  incan  tious 
ttkd extravagant.  What  my  Brother  Bullerhzs  said  appears  ex- 
tremely forcible,  that  the  grantor  ought  to  know  the  precise  terms 
OQwhich  the  annuity  is  redeemable :  he  would  otherwise  be  left 
in  great  doubt  and  difficulty,  unless  he  has  kept  a  copy  of  the 

vou  I.  F  deed. 
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deed,  which  is  rarely  done.  As  it  has  been  held  necessary  to  re- 
gister a  proviso,  it  must  be  shewn  oa  what  terms  the  proviso  is 
to  take  effect:  and  I  see  no  difference  between  aproviso  inserted 
in  the  body  of  the  deed,  and  one  indorsed  on  the  back  of  it. 

RooKE  J.  I  am  inclined  to  think  the  memorial  insufEcient. 
The  proviso  is  a  part  of  the  consideration.  Every  circamstance 
in  favour  of  the  grantw  is  a  part  of  the  consideration ;  for  aD 
such  circumstances  form  the  ground  of  the  grant,  and  if  eveiy 
£Uch  circumstance  be  a  part  of  the  consideration,  it  should  be 
BO  specifically,  stated,  that  the  grantor  may  know  clearly  what 
the  terms  of  tlie  agreement  are.  "  On  the  terms  therein  ex- 
pressed,"  is  not  a  satisfactory  statement.  I  think  however 
that  this  matter  requires  further  consideration. 

Cur.  adv.  tub. 

On  this  day  the  opinion  of  the  Court  was  delivered  by 
EvRE  Ch..I.  We  have  conferred  with  all  the  Judges  on  tl«» 
question,  and  the  result  is,  that  we  all  think,  that  where  an  an- 
nuity is  redeemable,  the  terms  and  conditions  of  redemptiM 
ought  to  be  set  forth  in  the  memorial,  in  order  that  the  party  wbe 
is  to  have  the  benefit  of  such  redemption,  may  without  beinj 
driven  to  any  compulsory  means,  be  apprized  of  those  terms  and 
conditions,  and  may  redeem  it  with  most  ease  and  convenience 
to  himself.     The  consequence  is  that  we  must  make 

The  rule  absolnte.  {a) 

fiOWhen  IhUmatlerwM  first  movnl, 
fVilliiani  ScTJt.ttBtti  lliat  no  action  liad 

le  l)unil,iior  anyjiide. 
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1797. 


John  Scott  t;.  Godwin.  jn/ydth. 

THIS  was  an  action  on  a  covenant  contained  in  a  lease,  by  Ti,e  rcTenion 
which  the  Defendant  had  agreed  to  repair  certain  premises,  of.  '»?<>•  ^<- 

-,-•,,  ,.  11  niwed  to  the 

of  which  he  was  tenant,  at  his  own  costs  and  charges.  Defendaot  for 

•The  declaration  stated  in  substance  as  follows :— That  one  y®*"; /•  <^^"- 

veyed  to  A» 

Hunmu  Grice  was  seised  of  the  reversion  of  the  premises  in  ques-  aod  b,  and  the 
tion  in  his  demesne  as  of  fee,  subject  to  a  mortgage  term  of  600  ^1^"^^  for^.*** 
years,  which  term  was  subject  to  be  defeated,  and  was  defeated  and  his  heirs: 
before  the  making  of  the  indenture  thereinafter  next  mentioned;  gingiy^©"^ 
that  by  an  indenture  made  between  the  said  Thomas  Grice  and  the  covenant  con- 
Defendant,  the  said  Thomas  Grice  demised  the  premises  in  ques-  lease^and  after 
tion  to  the  Defendant  for  a  term  of  twenty-one  years;  that  the  »«tt*'ng  ojt  the 

T%  ^      J  1  •         1  •  J    1  above  title,  * 

Defendant  covenanted  to  repair  at  his  own  costs  and  charges  ;  withontaver- 
that  the  Defendant  entered,  and  became  possessed,  and  that  the  "r  y**^!**** 
said  Thomas  Grice  was  seised  of  the  reversion  in  his  demesne  as  himself  to  be 
of  fee;  that  being  so  seised,  the  said  Thomas  Grice  devised  the  «geiwd'of  the 
said  reversion  to  his  son  and  died :  that  the  son  toorether  with  "reversion  in 
certain  persons  having  mortgage  claims  upon  the  premises  by  •« «  of*fee."^* 
lease  and  release  conveyed  the  said  reversion  to  John  Scott  smd  This  is  bad 
Iio6crC  Scott,  "to  have  and  to  hold  the  same  unto  the  said  John  rtr\a) 
**  Scott  and  Robert  Scott,  to  the  only  proper  use  and  behoof  of 
''the  said/oAit  Scott 2Lnd  Robert  Scott,  and  the  heirs  and  assigns 
''of  the  said  Robert  Scott  for  ever,  but  nevertheless  as  to  the 
"  estate  and  interest  of  the  said  Robert  Scott,  his  heirs  and  assigns 
*'  therein,  in  trust  for  the  said  John  Scott,  his  heirs  and  assigns  for 
'^  ever.    JBy  means  of  which  said  premises,  the  said  John  Scott  6e- 
''  cawae,  and  was,  and  still  is  seised  of  and  in  the  said  reversion  in  his 
'*  demesne  as  of  fee,"  &c.    That  although  John  Scott  had  ever 
since  the  said  reversion  came  to  him  by  assignment  as  aforesaid, 
kept  the  covenants  on  his  part,  yet  the  Defendant  had  broken  hid 
covenant  bydelivering  up  the  premises  out  of  repair.  Damages,^c. 

To  this  there  was  a  special  demurrer,  assigning  several  causes 
(which  were  afterwards  abandoned)  and  joinder  therein. 

ShepherdSerjLforthe  Defendant.  I  shall  not  argue  the  special 
canses  of  demurrer,  but' rely  on  a  substantial  defect  on  the  record* 
The  declaration  is  here  in  the  nameof  one,  whereas  the  legal  estate 
in  reversion  of  the  lands  in  question  belonged  to  John  Scott  and 
Robert  Scott,  as  joint  tenants  for  their  lives;  and  those  in  whom 
the  legal  estate  in  reversion  is  must  bring  the  action.  Now  John 
and  Robert  Scott  may  be  jointenants  for  their  lives,  although 

(a)  Vide  Jmienon  v.  Mttrtindale,  I  East,  497.   liloxam  v.  Huhbard,  5  East,  407. 
411.    fVffkurd  ▼.  n«kt  post,  458.  465.    Pitrie  v.  Uury,  S  B.  &  C.  353. 

F  2  .  Robert 
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Robert  had  a  several  inheritance.  Co.  Lilt.  182.  a.  2  &ack. 
Comm.  181.  It  is  true  that  the  interest  of  Robert  Scott  and  hii 
heirs  was  ia  trust  for  John  Scott;  but  that  can  make  no  difference 
in  the  legal  estate,  and  John  Scott's  estate  in  Bevcralty  was  merely 
equitable.  It  is  said,  Co.  Litt.  180.  b.  "  that  jointenants  must 
"jointly  implead,  and  jointly  be  impleaded  by  others."  Sup- 
posing them  however  to  be  tenants  in  common,  still  they  muat 
join  in  this  action.  Co.  Litt.  197.  b.  There  is  a  distinction  be- 
tween actions  for  realty  and  actions  for  personalty;  in  the  for- 
mer, the  parties  may  sever,  because  each  may  recover  his  ahaiej 
but  in  the  latter,  not.  Here  the  covenant  is  tor  not  repairing,  in 
which  case  damages  are  to  be  given  ;  and  how  sbatl  each  have 
his  damages  apportioned  1  But  there  can  be  no  doubt  of  Join 
anditoAcrtScoff  being  jointenants,  who  were  BO  made  in  order  to 
bar  John  Scoll'i  wife  of  dower.  Besides  John  Scott,  as  assignee 
of  the  reversion,  must  bring  his  action  of  covenant  under  32  H. 
8.  c.  34.  and  thereby  stands  in  the  same  situation  as  the  lessor. 

The  covenant  therefore  must  be  considered  as  being  made  to 
both  Juhn  and  Robert,  which  renders  it  impossible  for  John  to 
bring  this  action  alone. 

Marshall  Serjt.  for  the  Plaintiff.    First,  I  shall  contend  that 
Robert  Scotl  is  a  mere  trustee,  introduced  into  the  conveyance  to 
preclude  John  Scolt'i  wife  from  having  her  dower,  and  solely  for 
iimhenfitiioi'  Juhu  Scott  the  cesliij^  t/ue  Iruit:  and  it  is  tiow  a  settled    I 
rule  ofluw  that  an  estate  in  trust  merely  for  the  beiuiitof  theco-   j 
iui/  que  truit,  shall  not  be  set  up  against  him.  This  was  laid  dom   I 
by  Lord  Mamjleld,  in  Lade  v.  Iht/'ord,  3  Burr.  1416.  2  Bl.  428.    I 
Ji.  N.  p.  1 10.  and  Goodlille  v.  Knot,  Cowp.  46.  and  recognized  bj 


Godwin* 


fir  TBB  Thirty-sbtenth  Year  op  GEORGE  III.  09 

Softbo  Fleta^  L  6.  r.  38.  s.  3.  **  Competit  etiam  teuenti  exeepiio  1797. 
"Slmiorm  contra  petentem,  cum  solus  petal,  quod  cum  alio  petere  scorr 
^deberet :  sicui  uuus  vel  una  co/taredum  vel  vir  sive  uxor,  de  re  _  »• 
^Mioria:^*  and  Skin.  12.  Anon.  This  shews  that  it  mai^  be  taken 
•dmitage  of  by  plea  in  abatement ;  to  shew  that  it  must,  vid, 
Chl  Dig-  Abatement,  E.  12.  "  If  one  jointenant  or  joint 
"zBefchant  sue  alone,  and  it  is  not  pleaded  in  abatement,  no 
"idrantage  shall' be  taken  of  it  in  evidence."  And  so  it  was 
Md  in  trover.  Skinn.  640.  Dockwrajf  v.  Dickinson;  in  trespass, 
DeaiMg  f.  Moor,  Cro.  Eliz.  564.;  in  trover  for  injuries  done  to 
ihe  inheritance.  Brown  v.  Hedges^  1  Salk.  290.  Blackburn  v. 
Gfocf,  cited  Cartk.  63.;  in  trover  by  the  assignees  of  a  bank- 
mpt,  Nelihorpe  v.  Dorrington,  2  Lev.  113.;  in  an  action  on  a 
ilatate,  by  one  of  several  joint-owners  of  a  ship.  Sands  v.  Child, 
ISfft.  31.  3  Lev.  35.  Skin.  361.;  in  trespass  for  seizing  the 
Phiiitiff's  goods,  VEglise  v.  Champanti,  2  Str.  820.;  and  in 
debt  on  bond  against  one  of  several  joint  obligors,  Whelpdale*% 
CM,  5  Co.  119.  CabeUv.  Vaughan,  1  Vent.  34.  1  Sid.  420.  S.C. 
238.  S.  P. .  It  appears  that  if  the  Defendant  in  such  cases  do 
lot  plead  in  abatement,  but  plead  in  chief,  3  Bac.  Abr.  21 8.  tit. 
JmMtenants,  either  the  general  issue,  1  Mod.  102.  per  Hale  Ch.  J. 
or  even  the  fact  in  bar,  HoUingworth  v.  Ascue,  Cro.  Eliz.  355. 
4BI.  494.  544.  or  demurs,  1  Feftt.  34.  1  Sid.  420.  or  even  where 
&e  fact  appears  by  the  finding  of  the  Jury,  Cro.  Eliz.  554. 
SC9. 119*  liarman  v.  IVhitchlow,  Latch.  152.  Sir  William  Jones 
142.  the  Plaintiff  must  have  judgment.  If  it  appear  in  the  de«- 
chration  that  there  are  other  jointenants  who  do  not  join  in 
the  action,  yet  if  it  do  not  appear  also  that  they  are  alive,  the 
f  Defendant  must  plead  in  abatement.  Bent/on  v.  Palmer,  5  Mod. 
73.  1  Salk.  31.  Cro.  Eliz.  644.  6  T.  R.  766.  So  here  it  should 
lave  been  averred  that  Robert  Scott  was  alive,  and  pleaded  in 
abatement;  for  nothing  will  be  intended  by  the  Court  in  favour 
of  this  objection.  The  only  case  in  which  it  has  been  held 
that  this  objection  may  be  taken  on  the  general  issue,  is  VEglise 
T.  Champanii,  and  there  the  dictum  of  Lord  Raymond  is  conf- 
ined to  assumpsit,  which  seems  to  be  an  innovation.  Perhaps 
die  Plaintiff  here  did  not  know  whether  Robert  Scott  was  living 
or  dead,  and  this  a  plea  in  abatement  would  have  shewn. 

Shepherd  in  reply.  I  shall  pass  by  many  of  the  cases  cited,  be- 
cause they  do  not  apply,  and  shall  not  agitate  the  question  how 
&r  it  is  necessary  to  plead  this  matter  in  abatement  on  contracts 
ia  general.  I  contend  that  every  person  who  brings  covenant  as 
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1797,       assignee  of  a  reversion,  must  state  how  the  reversion  comeb  to 
a^Q,^       him;  and  therefore,  as  the  Court  on  this  record  cannot  see  that  \ 
V.  the  Plaintiff  is  assignee  of  the  reversion,  he  is  not  intitled  to 

their  judgment.     Suppose  a  covenant  made  by  the  Defendant 
with  John  and  Robert  Scott  jointly,  and  an  action  brought  by 
John  Scoit  alone,  the  Defendant  need  not  plead  in  abatement, 
because  the  objection  would  appear  on  the  record,  which  diffeni 
from  the  case  of  jointenants  in  other  contracts  and  in  trespass. ' 
Thecaseof  Ecc/es^owand  Wife,  Executors,  8ic.  against  C/ipsAom, 
1 .  Saund.  1 53.,  is  strong,  to  shew  that  one  join  tenant  cannot  sue 
alone  on  the  covenant.     If  one  joint-covenantee  cannot  bring* 
an  action  alone,  neither  can  one  joint-assignee  of  a  reversion; ' 
for  the  action  not  being  founded  on  privity  of  contract,   the 
Plaintiff  must  so  state  his  title,  as  to  shew  that  he  may  sue ' 
under  the  statute  of  Hen.  8.  in  respect  of  his  estate.  The  Plain-? ' 
tiff  should  not  ha  vesta  ted  that  ThomasGrice  AesxseA,  &c.  where** ' 
by  he  became  seised  of  the  reversion,  for  John  Scott  did  not  be- 
come seised,  but  John  and  Robert  Scott  jointly :  he  should  have 
stated  that  Robert  Scott  was  dead,  whereby  he  became  seised^  • 
The  cases  ofjoint-obligors  are  distinguishable  from  this,  forth^rti  • 
the  objection  does  not  appear  on  the  record,  and  it  is  still  the  deed  ^^ 
of  the  Defendant.  As  to  what  has  been  said,  that  the  estate  of 
a  trustee  shall  not  be  set  up  against  the  cestuy  que  trust,  that 
rule  will  not  hold  in  covenant,  though  it  does  in  ejectment:   if 
the  Court  could  take  notice  of  a  cestuy  que  trust  in  covenant^ 
they  might  as  well  in  every  action  on  a  bond  assigned  allow  the 
assis^nee  to  sue  in  his  own  name,  instead  of  that  of  the  assignon 

Cur.  adv.  vult^ 
The  opinion  of  the  Court  was  this  day  delivered  by  EyreCh.  J. 
The  question  on  this  demurrer  (which  is  now  to  be  considered  in 
the  nature  of  a  general  demurrer,  the  special  causes  having  been 
abandoned)  is,  whether  the  Plaintiff  has  shewn  inhisdeclarationa 
title  to  sue  as  assignee  of  the  reversion .  That  title  is  to  be  collected 
from  the  operation  of  law  on  the  de^ds  which  are  therein  stated. 
And  I  take  it  to  be  most  clear,  that  the  operation  of  law  upon  those 
deeds  is  to  constitute  Jo//n  and  Robert  iVo^f  joint-assignees.  The 
effect  of  this  is.  that  the  Defendant's  covenants  became  also  by 
operation  of  law  contracts  with  Jb/w  and  JRo6er^Sco^/ jointly :  and 
that  all  causes  of  acti^on  to  them,  arising  out  of  these  contracts, 
must  follow  the  nature  of  the  contracts,  Scmustarise  to  John  and 
Robert  Scott  jointly.  In  fact  John  Scott  has  declared  on  a  cove- 
nant made  with  John  and  Robert  Scott,  but  has  supposed  himself 

capable 
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opable  of  sustaining  an  action  alone  for  the  breach  of  it.  Now  1797, 
tkat  this  is  fundamentally  wrong  there  can  be  no  doubt ;  and  scon 
the  principle  on  which  it  is  wrong  was  not  denied  in  the  argu-  v. 

meat :  it  is  only  the  application  of  the  principle  to  this  parti*  »wiif« 
cnlarcase  as  it  stands  on  the  record,  that  is  disputed.  It  has 
hteanrgaed,  Jint,  That  Robert  Scoti  appearing  to  be  a  trustee 
biJiAn  Scoti,  his  title  cannot  be  set  up  against  the  cestuy  que 
tnBt;  and  secojuUjf,  That  if  it  can^  it  must  be  by  plea  in  abate- 
■euty  and  by  that  mode  only.  On  the  first  of  these  points  we 
hre  had  no  difficulty.  It  appearing  by  the  Plaintiff's  own 
iliewing,  that  Robert  Scott  was  made  joint-assignee  with  Johti 
Suti  (to  which  if  it  were  necessary  might  be  added)  for  purposes 
vUch  require  that  the  legal  estate  should  remain  in  Robert 
ScBtt,  we  cannot  by  any  presumption,  or  by  any  rule  of  law, 
Uke  the  legal  estate  out  of  him  during  his  life-time,  it  is  not 
&itthe  Defendant  sets  up  the  legal  estate  of  the  trustee  against 
tke  cestui  que  trust ;  but  the  cesiuy  que  trust  himself  has  set  it 
^  18  part  of  his  own  title.  On  the  second  point  we  have  paused : 
Mi  in  respect  of  any  difficulty  in  deciding  against  the  point  as 
it  was  stated ;  but  on  a  question  which  the  reasoning  in  some 
rf  the  numerous  cases  which  were  alluded  to  by  my  brother 
Umkali  suggested :  and  which  is  this,  whether  on  a  general 
damrrer  to  a  declaration  of  this  kind,  it  can  be  intended  in  sup- 
fKHtof  the  declaration  that  the  jointenant,  not  a  party  to  the 
iction.  is  dead :  in  which  event  the  whole  legal  estate  would 
fnite  in  John  Scott,  and  he  alone  might  sue.  In  the  great  bulk 
oTthe  cases  where  it  ha3  been  holden,  that  if  there  are  not  pro- 
per parties  to  a  record,  advantage  must  be  taken  of  it  by  a  plea 
ia  sbatement,  the  objection  has  been,  that  other  persons  ought 
to  be  made  Co-defendants  with  the  Defendant  on  record :  and 
there  is  an  essential  difference  between  these  cases  and  cases 
where  the  objection  is,  that  there  are  not  the  proper  parties 
flamtiffk  in  the  suit.  Many  Plaintiffs  can  have  but  one  right, 
hiring  but  one  interest  and  one  cause  of  action;  which  ought  to 
be,  and  is  indivisible,  admitting  of  but  one  satisfaction.  But  if 
in  the  nature  of  the  thing,  if  on  principles  of  law  or  authorities, 
it  could  be  that  a  man  should  derive  a  several  interest  out  of  a 
joint  obligation  to  himself  and  others,  and  that  Plaintiffs  could 
ne  separately  for  their  portions  of  one  right,  it  is  most  obvious 
that  it  must  vex  and  harass  Defendants  extremely.  That  this 
caonot  be  appears  from  Sli»gsbie*H  case,  5  Co.  18.,  and  from  the 
principle  of  those  passages  cited  from  Co,  Litt,  which  shew  that 
jointeoanta  must  plead  and  be  impleaded  jointly.   Whereas  in 
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thf!  case  of  Defendants,  in  respeot  of  the  satisfaction  they  are  to' 
make  to  the  Plaintiff,  it  is  exactly  the  same  thing  whether  they 
are  sued  singly,  or  with  others,  for  every  individual  Co-defend- 
ant is  ultimately  liable  to  the  whole  demand,  and  execution  may 
be  had  against  any  one.  In  Rice  v.  ShtiU,  6  Burr.  3613.,  Lord 
Manffietd  says :  "  Every  partner  is  liable  to  pay  the  whole ;  in 
"  what  proportion  the  others  should  contribute  is  a  matter  merely 
"amongst  themselves."  Thcreis  therefore  more  of  form  than  of 
substance  In  the  objection  that  others  should  be  made  Co^e- 
fendants:  however,  the  writ  shall  abate  that  has  not  made  all 
the  parties  Co-defendants,  because  the  Plaintiff  may  have  a  bet- 
ter writ  in  the  same  cause ;  but  the  action  shall  not  be  barred, 
because  the  Plaintiff  has  in  himself  an  absolute  right  to  sue  the 
Defendant.  The  Defendant  can  only  insist,  if  he  pleases,  that  the 
Plaintiff  shall  sue  others  with  him ;  and  this  advantage  he  may 
waive,  where  the  objection  does  not  appear  on  the  face  of  the  re- 
cord, and  does  waive  in  that  case,  unless  he  plead  in  abatement 
Hence  it  is,  that  where  one  of  several  joint  obligors  is  sued,  and 
turn  est  factum  is  pleaded,  the  better  opinion  is  that  a  Defendant 
shall  not  be  allowed  to  object  that  there  are  other  co-obligora, 
for  the  deed  is  his  {a),  though  it  is  also  the  deed  of  others.  It 
is  convenient  that  the  obligors  should  all  be  sued  together,  and 
therefore  the  Defendant  may  plead  in  abatement;  but  it  is  not 
absolutely  necessary,  and  therefore  he  cannot  plead  in  bar;  nor 
can  be  take  advantage  of  the  objection  on  the  plea  of  nonett 
factttm  after  oyer.  I  do  not  mean  to  enter  into  the  question, 
whether  if  the  Plaintiff  state  in  his  own  declaration  that  the 
bond  was  made  by  two,  the  Defendant  cannot  take  advantage  of 
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thty  do  notknow  who  are  the  secret  partners ;  a  plaintiff  may  be  1797. 
nonsuited  twenty  times  before  he  finds  them  all  out/  or  may  be  scon 
driven  to  file  a  bill  for  a  discovery;  and  therefore  he  argues  that  ^  «« 
convenience  and  the  ends  of  justice  required  that  if  a  Defendant 
nroald  object  that  others  are  concerned  with  him  in  the  transac- 
action,  he  should  plead  in  abatement,  and  so  tell  the  Plaintiff 
whom  he  was  to  sue.  Certainly  this  reasoning  has  its  weight  as 
to  co-partners,  being  made  Co-defendants,  but  as  to  Plaintiffs 
it  does  not  apply ;  they  are  under  no  difficulty  of  this  kind ;  every 
Plaintiff  knows  who  is  concerned  in  interest  with  him;  he  can- 
not have  a  better  writ  given  him  by  a  plea  in  abatement  than  he 
might  have  had  without  it.  In  this,  and  in  other  respects,  as  I 
have  already  observed,  the  case  of  Plaintiffs  and  Defendants  es- 
sentially differs  (^r);  and  1  conceive  the  rule  of  law  respecting 
them  is»  generally  speaking,  (with  perhaps  one  (6)  exception,) 
different.  I  take  it  to  have  been  solemnly  adjudged  in  several 
(c)  cases,  and  to  be  the  known  received  law,  that  one  cq-cove- 
nantee,  one  co-obligee,  or  one  joint  contractor  by  parol,  cannot 
sue  alone.  In  the  last  case  it  is  common  experience,  that  where 
a  joint  contract  appears  in  evidence  on  the  general  issue,  the 
Plaintiff  is  nonsuited ;  and  there  are  many  cases  in  the  books,  in 
which  it  has  been  held  to  be  error  for  one  co*obligeee  or  one  eo- 
coveoantee  to  sue  alone.  The  consequence  is,  that  the  objection 
that  it  is  necessary  to  plead  this  matter  in  abatement  is  ill-found-r 
ed.  But  where  it  appears  on  the  record  that  the  Plaintiff  has  a 
better  writ  according  to  his  own  statement,  why  should  the  De-p 
fendant  plead  in  abatement!  the  object  of  a  plea  in  abatement  is 
|o  introduce  on  the  record  some  new  fact,  which  can  only  be  done 
in  that  manner;  but  where  the  fact  appears  in  the  declaration  it'r 
self,  what  remains  for  the  Defendant  but  to  ask  the  judgment  of 
the  Court?  It  may  be  answered  that  the  Defendant  ought  to  plead 
the  variance  between  the  writ  and  the  declaration;  but  there  are 
cases  which  establish  that  it  may  be  taken  advantage  of  in  er- 
ror, which  could  never  be,  if  it  were  pleadable  in  abatement  of 
the  writ.  The  first  of  the  cases  cited  for  the  Plaintiff,  which  I 
turned  to,  was  that  of  Cabell  v.  Vaughan,  1  VerU.  34. ;  as  it  is  short 
I  will  state  the  words :  •'  In  an  action  of  debt  upon  a  bond  against 
^'one,  and  it  appears  another  was  jointly  bound  with  him,  where- 

(«)  In  Barnard  v.  Kenworihy^  B,  R.  H,        (e)  Vernon  ▼.  Jefferyt^  Sir.  1 146.  Gra- 

f  4  C;.  S.  which  wsf  aMuiBpsit  on  a  note,  kam  ▼.  Robertson,  2  T,  R,  tS8.    S^teneer 

LfOrd  MangfUld  ftaid :  "  If  Uiere  ire  lets  ▼.  Durant,  l  Show,  8  BulL  N.  P.  J58. 

f*  Plalotilli  than  there  ought  to  be,  it  Enp.  N.  P.  504.  Cani.  ieaae  and  PagH  r. 

f*goee  toaDoiiinit$  if  lea*  DofendanU,  MUeheoek,  Cro.  EHz.  SOS.  where  it  It 

H  it  it  ooly  in  abatement.*  said  that  if  the  Defendant  plead  in  hat 

ib)  8ae  iMifittpi  v.  OofroNl,  6  T-  R.  766.  tbe  Plaintiff  ibsll  hsTe  Jnd|^e«  t. 
■Dd  Sttlgwgrtk  T.  Oterend,  7  T.  E.  179. 
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1797.       "  upon  the  Defendant  demurs ;  but  it  was  adjudged  for  the  Pl&iii< 
Scan       "tJff>  fo'  the  Defendant  cannot  demur  in  such  case,  unless  the 
V.  "other  ohiigor  be  averred  to  be  living,  and  also  that  he  sealed 

OoBwm.  „^j  delivered  the  bond.  3  Cro.  494.  644.  Aieue  and  HoUii^ 
"uiorlh's  case,  28  //.  6. 3.  And  if  one  be  bound  to  two,  one  obli- 
"gee  cannot  sue,  ualess  heavers  that  the  other  is  dead.  lnB.&, 
"  1651.  1068.  Lecit  v.  Slainefarlh."  No  notice  was  taken  at  the 
bar  of  this  latter  paragraph ;  it  is  certainly  too  material  to  be 
passed  over  in  a  review  of  the  cases  on  this  subject.  As  if  ft* 
thevery  purpose  of  preventing  the  first  part  of  the  case  from  b^ 
ing  misunderstood,  it  adds,  that  in  the  case  of  one  of  several  co^ 
obligees  suing  alone,  a  different  rule  prevails  from  that  which 
takes  place  where  one  ofseveral  co-obligors  is  sued.  And  therak 
is  that  which  goes  the  whole  length  of  deciding  upon  the  onlf 
doubt  which  could  be  made  in  this  case;  whether  on  a  general 
demurrer  it  could  be  intended  that  a  co-covenantee  was  dead,  in 
order  to  sustain  the  declaration.  "  If  one  be  bound  to  two,  ou 
'' obligee  cannot  sue,  unless  he  arerj  the  other  is  dead."  H« 
must  recover  upon  his  own  strength ;  he  must  shew  that  yriaek 
is  necessary  to  make  out  hie  title ;  having  by  bis  own  shewing 
given  the  legal  estate  to  himselfand  another,  he  must  take  opn 
himself  the  burthen  of  devesting  that  legal  estate  in  the  other, 
itnd  vesting  it  in  himself;  he  must  avtr  that  he  is  dead.  The  can 
otCabellv.  Vaughan  is  also  reported  in  1  Sid.  421.  by  the  name 
otChappeiv.  Vaughan;  and  in  the  same  book 238.  Osborn  r.  Cm- 
borii,  it  is  stated  to  have  been  laid  down  as  a  rule  concerning  the 
bringing  debt  on  obligations,  that  if  an  obligation  is  made  to 
three  nod  two  biing  ilie  action,  they  ought  to  shew  that  Um 
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token  by  Lord  Raymond  in  UEglise  v.  Champanti,  reported  in       1797. 

Str.  820,  that  it  was  a  case  in  tort  and  not  contract.   There  it  is      "I 

Scott 
nid  tbat  in  assumpsit  it  might  be  taken  advantaore  of  at  the  trial,  «. 

far  it  would  not  be  the  siime  contract,  but  in  tort  it  ought  to  be      ^o**'*^"- 

pleaded  in  abatement.  So  of  the  late  case  of  Addison  v,  Overend, 

(T.  R.  766.;  where  it  was  held  on  great  consideration,  that  after 

tgcneral  verdict  on  the  general  issue  it  was  no  objection  in  ar* 

mt  of  Judgment,  that  in  one  count  of  the  declaration  it  was  al- 

k^  tbat  the  Plaintiffwas  the  soleownerofa  ship,  andin  another 

tkt  he  was  a  part-owner,  viz.  of  a  quarter  of  the  ship :  for  that 

abowas  a  case  of  tort  and  not  of  contract.  It  seems  to  have  beeq 

■pposed  at  the  bar  that  UEglise  v.  Champami,  M.  12  G.  2. 

wu  the  first  case  in  which  such  a  distinction  was  taken ;   but  in 

Jkdaoraif  v.  Dickenson^  Skinn*  640.  it  is  pointedly  said,  ''  That 

"die  difference  is  where  it  is  an  action  founded  on  a  tort  and  not 

^guilty  pleaded,  and  where  it  is  founded  on  a  contract ;   for 

"thtfe  it  is  non-assumpsit,  because  it  is  another  contract,  but 

^tk party  may  make  a  tort  joint  and  several.''  In  truth,  till  the 

fMKofRice  V.  Shute,  E.  T.  10  G,  3.  B.  R.  it  seems  to  have  been 

tkvsual  coarse  to  nonsuit  the  Plaintiff,  if  on  the  trial  in  an  ac- 

iaa of  assumpsit  it  appeared  that  the  Defendant  had  a  partner 

lAo  was  not  sued,  as  it  remains  now  the  course  to  nonsuit  the 

Amtiff  if  he  has  a  partner  not  made  a  Co-plaintiff.     I  am  not 

ailed  upon  to  inquire  whether  the  rule  in  tort,  to  which  it  is 

mdiLev.  113.  Nelthorpy.  Darrins;ton,  that  Sir  William  Jones, 

ttound  and  able  lawyer,  accorded  hasitanter,  be  well  established 

or  not.  .   If  a  tort  in  respect  of  joint  property  can  be  joint  or 

,  it  is  very  well ;  a  breach  of  a  joint  contract  with  two  or 

re  cannot  be  joint  and  several.    This  Plaintiff  could  not  sue 

iloDe,  llierefore  we  are  of  opinion  tbat  there  must  be 

Judgment  for  the  Defendant, 


Smith  r.  O' Kelly,  July 5ih. 

Tiis  was  an  action  of  assumpsit ;  the  cause  of  action  arose  ADefeDdantii 
at  Newmarket,  but  the  venue  was  laid  in  Middlesex,  and  the  ""^j^n^Uw*^* 
verdict  being  for  8«.  6d.  only,  and  there  being  no  certificate  coonty-coort 
according  to  the  23  G.  2.  c.  33. ;  der  40f,  not 

ManhallSerjU  on  stating  the  above  facts,  &thatthe  Defendant  arising  witliia 
could  prove  an  express  promise  to  pay  in  Middlesex,  obtained  a  uiongh  he  U 
ndc  to  shew  cause  why  a  suggestion  should  not  be  entered  on  the  f'***?"'  ^^^^ 

roll. 
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roll,  that  the  Defendant  was  reaident  in  Middltstr,  and  liable 
to  be  aummoned  to  the  county -court. 

Lr  Wave  Serjt.  shewed  cause.  The  county-court  has  no  jnri»- 
diction  where  the  cauee  of  action  doesnotariie  within  the  conn^, 
and  a  plaint  levied  in  that  court  must  xfafethecause  of  action  t» 
hftTc  nnsrn  within  it!i  jurisdiction,  otherwise  it  is  error.  In  W^A 
V.  '/Wiy.  2  //.  HI.  29.  anil  Tubh  v.  Woodward,  Q  T.  R.  \  75.  thii 
Court  and  the  Court  of  King't  Bench  refused  to  stay  proceedingi, 
thoiii;h  tlic  causes  of  action  were  under  40.4.,  upon  the  ground, 
ihataa  the  Defendant  did  not  reside  in  the  county  in  which  the 
c&UHCsofactiooaccnied.hecouldnotbesued  in  the  county -codtL 

Marthall  in  support  of  the  rule.  A  Defendant  is  liable  to  be 
aummoned  to  the  county-court,  if  resident  within  the  coQBty, 
thou!;h  the  cause  of  action  does  not  arise  there.  The  Statmietf 
Ghuceiler.a  Ed.  l.r.S.  restrains  actions  under  40i. to  thecounty- 
court,  but  does  not  confine  its  jurisdiction  to  the  limits  of  tbt 
county ;  and  the  object  of  the  5(fl/K/fo/  rVeUmiHsttr  1.3  £il. 
f.  35.  is  to  restrain  particular  jurisdiction  within  their  pnpa 
liniils,  and  yet  it  never  mentions  the  county-coort.  In  Cml 
i>i£.  tit.  CoNxfy.  C.  5.  Juritdictiof  of  the  Cmmty-Oiurt.  there  ii 
nu  authority  to  shew  that  it  is  confined  to  causes  arising;  witfca 
the  county.  Ifthe  Defendant's  liahilitr  to  be  summoned  to  the 
county-court  be  trarersed.  he  will  give  in  evidence  an  expnsi 
promise  to  pay  in  Middlfifx.  Besides,  this  not  being  as  Mf- 
plication  to  stay  proceedings  because  the  action  is  uDder  4(k. 
but  to  cnirr  a  suggestion  pursuant  to  a  particular  act  of  pa^ 
liament.  the  cases  cited  on  the  other  side  do  not  apply. 

I*»  Cmnam.    This  ia  a  straggle  Jn  the  teeth  of  a  soleM  fe 
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dajTs ;  thatSl/.  of  the  said  rent  was  due  in  arrear,  and  unpaid  1797« 
to  the  said  John  Osborne^  and  that  the  Defendant  as  bailiff  of  .  ^^^ 
the  said  John  Osborne  acknowledges,  S^c.  _  «. 

Plea  in  bar»  de  injuriA  su&  proprid  absque  tali  causa. 
Demurrer  thereto,  assigning  for  causes,  that  the  said  Plaintiff 
hath  in  and  by  his  said  plea  tendered  and  offered  to  put  several 
and  distinct  matters  in  issue,  that  is  to  say,  the  holding  and  en- 
joying of  the  said  dwelling-house  with  the  appurtenances  in  the 
said  declaration  and  cognizance  aboye-mentioned,  by  the  said 
Plaintiff  ^  and  hath  also  in  and  by  his  said  plea  denied  that  the 
said  rent  in  the  said  cognizance  mentioned  was  due,  in  arrear, 
and  unpaid  as  in  that  cognizance  is  above  alleged  and  contained; 
and  for  that  the  said  Plaintiff  hath  also  in  and  by  bis  said  plea 
tendered  and  offered  to  put  in  issue,  as  well  the  times  and  man- 
ner of  the  payment  of  the  said  rent  as  also  the  amount  and  quan- 
tity of  the  same  ;  and  for  that  the  said  Plaintiff  should  and 
ought  in  and  by  this  said  plea  to  have  tendered  and  offered  to 
put  in  issue  one  single  fact  only,  to  be  tried  by  a  Jury  of  the 
country,  and  to  have  relied  on  the  same ;  and  for  that  in  the 
manner  the  same  plea  is  above  pleaded,  no  certain  or  single  . 
issue  can  be  joined  in  the  same ;   and  for  that  the  said  plea  is 
doublep  multifarious,  and  not  issuable,  and  is  also  in  various 
other  respects  defective,  argumentative,  insufficient,  &  informal. 
Joinder  in  demurrer. 

The  Court  inclining  against  the  plea  in  bar  called   upon 
Sh^herd  Serjt.  to  begin  in  support  of  it. 

Shepherd.  Where  two  facts  are  necessary  to  make  up  one  de- 
fence^  neither  of  which  is  matter  of  record,  the  plea  de  injurid 
SU&  proprid  absque  tali  causd  is  good ;  and  so  is  the  rule  in  Cro^ 
gate*s  case,  8  Co.  66.  b.  1st  resolution.     In  Chauncey  v.  IVinde, 
Ld.  Ra^m.  700.  this  distinction  from  2  Leon.  102.  was  taken 
in  argument,  that  where  the  matter  of  record  is  but  induce- 
ment to  the  actiou,  a  special  answer  is  not  requisite ;  and 
Holt  Ch.  J.  thought  the  replication  c/e  injurid  to  a  justifica- 
tion of  trespass,  under  a  warrant  from  the  commissioners,  by 
virtue  of  an  act  of  Parliament,  good.     In  Robinson  v.  Rayley^ 
Burr.  320.  Lord  Mansfield  says,  "  It  is  true  you  must  take 
"  issue  on  a  single  point,   but  it  is  not  necessary  that  the  sin- 
"  gle  point  should  consist  only  of  a  single  fact."    So  here 
tenancy  in  the  Plaintiff  and  rent  in  arrear  are  both  necessary 
to  intitle  the  Defendant  to  distrain.     Though  at  common  law 
the  Defendant  must  have  set  forth  his  title,  which  would  have 

precluded 
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precluded  the  plea  de  injuriA,  yet  by  the  11  G.2.  c.  19.  i.  22. 
matter  of  title  is  esrluded  Trom  the  avowry,  and  nothing  ib  tv 
be  Bet  out  but  matters  of  fact,  which  in  this  case  are  tenancy 
and  rent  in  arrear.  If  therefore  this  be  not  a  good  plea,  the 
Plaintiff  muBt  either  admit  the  Defendant's  title  to  the  land  ot 
the  rent  in  arrear.  The  intention  of  the  statute  was  only  to 
shorten  the  pleadings,  and  the  Defendant  need  not  have  stated 
by  whom  the  demise  was  made,  but  the  Defendant's  having  gone 
beyond  the  statute,  makes  no  difference  in  the  law.  In  a  Pre- 
■  cedent  Book  of  Mr.  J.  Lawrettre,  there  is  such  a  plea  as  the 
present,  and  a  note  of  his  in  the  margin,  stating  that  he  de* 
murred  to  it ;  but  it  was  over-ruled,  'the  Plaintiff  might  hare 
traversed  every  fact  in  the  avowry  by  leave  of  the  Court,  which 
leave  is  now  become  almost  matter  of  right :  the  Court  therB- 
fore  will  not  oblige  him  to  do  that  in  a  circuitous  manner, 
which  may  be  done  more  shortly  by  the  present  plea. 

Manhall  Serjt.  contra.  If  this  mode  of  pleading  be  good,  the 
II  G.2.  instead  of  conferring  afavouron  landlords,  would  pHH 
duce  an  inconvenience:  it  would  be  better  to  avow  as  at  com* 
monlaw,  and  have  an  explicit  answer  to  one  ^t.  This  plea 
would  put  in  issue,  first,  tJie  holding,  which  if  there  be  no  pri< 
vity  of  contract  may  involve  the  distrainor's  title;  secondly,  tiie 
terms  of  the  holding,  viz.  the  amount  and  days  of  payment  of 
rent;  Airdly,  that  rent  was  in  arrear;  fourthly,  that  the  distrsu 
was  taken  for  that  rent;  and  in  the  case  of  a  cognizance,  like 
the  present,  command.  The  4tb  resolution  in  Crogate'a  case 
is  decidedly  against  the  present  plea  in  bar;  1  admit  that  if  the 
several  mattei's  put  in  issue  make  together  but  one  defence,  they 
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ported  in  Com.  682.  (1) :  but  I  will  read  to  the  Court  the  judg* 
ment  of  Lord  Ch.  J.  Willes,  as  taken  from  his  Lordship's  note  (a). 
[t  only  remains  to  observe  on  the  cases  cited  for  the  Plaintiff. 
That  which  was  called  a  single  point  in  Robimon  v.  Ray  lei/,  em- 
braced several  distinct  facts,  any  one  of  which  being  negatived, 
would  have  intitled  the  Plaintiff  to  judgment;  therefore  the  doc* 
trine  laid  down  there  is  directly  contrary  to  the  doctrine  in  Cro^ 
gate^a  case,  which,  before  that,  was  considered  as  the  great  land- 
mark. In  Chauncey  v.  Winde,  the  Court  held  the  replication  good : 
because  the  statute  being  a  general  one  needed  not  to  have  been 
pleaded,  and  therefore  could  make  no  part  of  the  issue :  and  in 
that  cas^  as  it  is  reported  in  12  Mod.  680.  Mr.  Eyres,  in  argu- 
ing for  the  Defendant,  admitted  that  where  one  claims  common 
by  prescription,  rent  by  grant,  goods  by  sale,  i^c.  and  so  justi- 
fies as  having  an  interest  therein,  there  the  Plaintiff  must answe^r 
directly  to  the  title,  and  not  de  injurid  sua  propria. 

The  Court  understanding  that  such  a  plea  in  bar  as  the  pre- 
sent had  been  used  of  late,  took  time  to  consider. 
The  opinion  of  the  Court  was  this  day  delivered  by 
Eyre  Ch.  J.  As  a  wish  has  been  expressed  by  the  Defend- 
ant's counsel,  that  this  case  should  be  disposed  of  within  the  term, 
we  will  not  keep  it  on  foot  any  longer,  for  the  sake  of  giving  a 
more  fonnal  j  udgment  than  is  already  prepared.  It  is  only  necesr 
awry  to  read  Crogate's  case,  to  be  perfectly  satisfied,  thal^on  the 
authorities  and  on  the  reason  of  the  thing  this  plea  in  bar  is  bad. 
The  second  resolution  in  that  case  is,  "  That  when  the  Defend^- 
ant  in  his  own  right,  or  as  servant  to  any  other,  claimeth  an  in- 
terest in  the  land,  or  to  any  common,  or  rent  going  out  of  the 
land,  or  to  any  way  or  passage  upon  the  land,  Sfc.  there  de  hyurid 
mipropriA  generally  is  no  plea.  Thatif  the  Defei^dant  justifieth 
as  servant,  there  c/e  injuria  sudproprid  in  some  of  the  said  cases, 
with  traverse  of  the  commandment,  the  same  being  made  ma- 
terial, is  good,  Sfc.  For  the  general  plea  de  injuria  sudproprid 
'^  (which  should  be  replication)  is  properly  when  the  Defendant's 
"  plea  doth  consist  merely  upon  excuse,  and  upon  no  matter  of 
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(1>  And  Hi  7  Mod.  247. 

(•)  By  that  note  it  appeared  that  the 
deckion  of  the  Court  of  C.  B.  pro- 
BooDced  by  Lord  Ch.  J.  IVilles^  was 
foniided  on  the  second  and  fourth  re- 
flolntionf  in  CnfiMte's  case.  His  Lord- 
sliip  said,  tliey  did  not  rely  on  Cro.  Jae. 
599.  beeanse  abs^e  tali  causA  was  there 
«aiiled;  nor  on  Cm^  v,  Mcnke^  C.  /!• 


T.  17S7.  because  that  waa  an  action  for 
brealtiog  and  enterinj;  a  honse;  but  on 
what  was  said  in  Tayhr  v.  Markkamf 
Cro.  Jac.  224.  Yelv,  157.  9.C.  and  on 
the  case  14  Hen.  4.  32.  b.  there  cited, 
and  Cro.  EH%.  812.  He  said  the  Arch- 
bishop of  Canterbury  yr.Kemp^  Cro.  Eliz. 
539.  was  contradicted  by  Cr sf  «<«'«  case. 

"interest 
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•1797.  "  interest  whatBoever.  And  it  is  said  de  injuriA  m&  propriifhe* 
jo„„  "cause  the  injury  properly  in  this  sense  is  to  the  person  or  to  the 
"fame  :  asbattery.orimprisonmeiit  to  the  person,  or  scandal  to 
"  the  fame.  There  if  the  Defendant  excuse  himself  upon  his  own 
"assault,  or  upon  hue  and  cry,  there  properly  </e  iiijuriA  svipra- 
"prid  generally  is  a  good  plea,  for  there  the  Defendant's  plea  doth 
"consist  only  upon  matter  of  excuse."  The  third  resolution  is, 
"That  when  by  the  Defendant's  plea  any  authority  or  power 
"  is  mediately  or  immediately  derived  from  the  Plaintiff,  there 
"  although  no  interest  be  claimed,  the  Plaintiff  ought  to  answer 
"  it,  and  shall  not  reply  generally  de  injurid  suS  proprid."  Thus 
in  this  case,  the  rule  is  distinctly  laid  down,  that  the  replication 
de  injurid  sud  proprid  is  only  to  be  received,  where  the  defence 
set  up  is  matter  of  excuse,  and  not  where  it  asserts  any  right  or 
interest.  Nor  is  that  all;  for  it'  the  defence  turns  on  the  plea  of 
commandment,  de  injurid  sud  proprid  is  not  good,  but  the  com- 
mandment must  be  answered.  In  the  case  of  Cockerill  r. 
Armstrong,  Hull.  N,  P.  p.  93.  ed.  1790.  which  was  trespass  for 
taking  a  gelding,  and  the  Defendant  pleaded,  that  the  place 
where,  3rc.  was  100  acres,  Sfc.  that  J.  S.  was  seised  in  fee,  and 
that  he  as  his  servant  and  by  his  express  orders  took  the  geld- 
ing damage  feasant,  it  was  held  that  the  Plaintiff  could  not 
reply  de  injurid  sud  proprid  absque  tali  causi,  for  that  would  put 
in  issue  three  or  four  things;  but  he  must  traverse  one  thing 
in  particular.  This  case  is  right  in  point  of  authority;  and  I 
agree  with  the  rule  laid  down,  that  where  the  excuse  arises  in 
part  out  of  the  seisin  in  fee  of  another,  there  de  injurid  mi 
proprid  is  not  to  be  received.  But  the  reason  is  not,  hecause  it 
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preseot  case/I  do  not  see  why  we  must  not  let  it  in  quare  im- 
fdk,  imd  every  other  case.  Let  us  stand  by  the  rules  of 
Reading,  nrhich  if  we  infringe  here,  we  may  destroy  altogether. 
We  are  all  of  opinion  that  this  plea  in  bar  is  bad. 

Judgment  for  the  Defendant,  {a) 


1797.  . 

JOMES 

V. 

KlTCUlN, 


(c)TideeliaiBG9dberiliy.j^rau<fvii^,    DaprolUt  v.  Hewardt  and  Crowtkem, 
Wmm,  99.     Cooper  ▼.  MomlUy  ib.  bt.    Ramibottom,  7  T.  R.  654. 
Mw,  WmdM,  ib.  tOS.    3  Bw.  1385. 


Cazelet  t;.  Dubois. 

A  Rule  having  been  obtained  to  shew  cause  why  the  issues 
leried  under  several  distringases  should  not  be  restored  on 

fte  Defendant's  appearance, 
Lt  Blanc  Serjt.  insisted  that  the  Defendant  should  be  put 

Older  certain  terms. 

Heywood  Serjt.  co/i/ra  relied  on  the  words  of  the  10  G.  3.  c.  50. 
1.1,  by  which  it  is  provided  "that  when  the  purpose  of  the 
"writ is  answered,  that  then  the  issues  shall  be  returned;  or 
''if  sold,  what  shall  remain  of  the  money  arising  by  such  sale, 
''ikaU  be  repaid  to  the  party  distrained  upon." 

Per  Curiam.  When  a  party  stands  out  several  distringas's, 
it  is  perfectly  in  the  discretion  of  the  Court,  whether  they 
ihaU  order  the  issues  to  be  returned ;  and  as  the  Court  has 
iiKretion  as  to  returning  the  issues  ai  alt,  they  must  have  a 
right  to  impose  terms.  The  words  of  the  statute  must  be  un- 
dmtood  with  a  reference  to  the  constant  jurisdiction  of  the 
Coort.  This  is  a  convenient  rule,  and  may  perhaps  put  an  end 
to  the  practice  of  standing  out  distringases. 

Rule  absolute  on  payment  of  costs,  the 
Defendant  undertaking  to  plead  i/i- 
stanter,  and  take  short  notice  of  trial. 


July  5tb. 

It  is  in  the  dis- 
cretion of  the 
Court  to  put  a 
Defendant  un- 
der terms,  who 
muyfts  to  have 
tlie  i8>ues 
levied  under 
several  dis- 
tringases re- 
stored to  him 
on  his  appear*, 
ance,  accord- 
ing to  10  G.  3. 
c.  60.  t.  4. 


BaDLEY   V.    LOTEDAY. 

flOCRELL  Seijt.  having  obtained  a  rule  to  shew  cause  why  an 
attachment  should  not  issue  against  the  Defendant  for  non- 
performance of  an  award,  though  an  action  on  the  award  was 
pe&cUng  in  the  Court  of  King's  Bench,  he  was  now  called  upon 
to  support  his  rule. 

awird:  nor  allow  the  Plaintiff*  to  waive  the  actiooi  in  order  to  apply  for 

Tou  I.  G  CockelL 


July  5th. 

The  Court  will 
not  grant  an 
attachment  for 
n  on- perform- 
ance of  an 
award,  pend- 
ing an  action 
brought  on  the 
the  attachment 
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Cockell.  By  1  Salk.  73.  it  appears  that  a  party  may  jst' 
ceed  both  by  action,  and  attachment  on  an  award  at  the  aam 
time.  Notwithstanding  Stock  and  I/uggtns  v,  Smilk,  Cam 
temp.  Hard.  106, 107.  in  a  subsequent  case,  Aiidrewi  299.  a  nih 
was  granted  for  an  attachment  on  the  Plaintifi'a  undertakii^ 
to  discontinue  the  action.  The  PlaiotifFin  this  case  is  ready- 
to  waive  the  action,  being  too  pooi-  to  proceed  in  it. 

Hedptr  Curiam.  Weshallnot  allow  him  to  waive  theactiM, 
to  enable  him  to  make  this  application.  He  has  made  bit 
election. 

Rule  discharged  without  costs. 


ir  tbe  ftinii- 
tOTC  of  >  cof- 
fee, ho  OM  be 

diior,  and 
wilbont  ever 

iDOTci),  be  let 

kerper  of  tiM 
coace-hnair, 
vbo  berofiiei 
buiknipt  while 
Id  pouruion 
of  it ;  Ibe  M- 
MKneetmay 

fbtilJte.l. 
..19.i.li.(-)( 


LiNGKAM  V.  BiGGs  and  Another. 

TROVER  against  the  Defendants,  who  were  the  aasigneea  of 
Anne  Mundaif  a  bankrupt,  for  all  the  household  fumitun, 
and  other  articles  belonging  to  a  coffee-house. 

This  cause  was  tried  before  Eyre  Ch.  J,  at  Guildhall,  8il- 
tings  after  last  Eoiler  term. 

Anne  Mundaif,  the  bankrupt,  was  the  widow  of  a  person  wte 
had  kept  a  coffee-house,  and  being  indebted  to  the  Plaintiff,  gan 
him  a  warrant  of  attorney  for  8(>0/.,  under  which  be  entered  np 
judgment,  and  took  in  execution  the  goods  in  question.  Thef 
were  valued  by  the  sheriff  at  337^  13j.  Gd.  and  thereupon  a 
bill  of  sale  was  made  out  by  the  sheriff  at  that  price,  to  Thomm 
Lingham  the  Plaintiff's  brother,  in  trust  for  the  Plaintiff.  la 
June  1791,  articles  of  agreement  under  seal  were  entered  into 
between  the  said  7'.  Lhtgham,  the  Plaintiff,  and  Anne  Muttdai/! 
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Aimir  Serjt.  having  accordingly  obtained  a  rule  to  shew  cause 
ikjr  the  Terdict  should  not  be  entered  for  the  Plaintiff, 

Ccckeil  Seij  U  shewed  cause.  The  21  Jac,  being  a  considerable 
ateQftion  of  the  bankrupt  laws  in  favour  of  creditors,  ought  to 
ifceirea  liberal  construction.    It  differs  from  the  13  £/tz.  which 
dly  provided  against  fraudulent  conveyances:  but  this  statute 
altsches  on  all  goods  left  in  the  hands  of  a  bankrupt,  even  without 
find,  if  the  bankrupt  has  thereby  obtained  a  false  credit  with 
tke  world.   It  i^as  determined  in  Stevens  ▼.  Sole,  cited  1  Atk.  170. 
Cooke's  Bankrupt  Laws,  229.  that  an  ostensible  possession  of  chat- 
tels by  the  bankrupt' was  sufficient  to  intitle  the  assignee  under 
fte21  Jac.     Now  here  Mrs.  Mundai/  had  as  full  aud  ostensible 
a  possession  as  possible :  she  had  the  use  of  the  articles  in  ques- 
tioB,  and  they  were  of  aperishable  nature.     Possession  of  move- 
«Ues imports  property;  and  on  that  ground,  a  distinction  is  taken 
between  a  mortgage  of  realty  and  a  mortgage  of  chattels :   in 
tkehtter  case  the  supposition  of  ownership  can  only  be  repelled 
bf  BOtice.      In  Rj^aUv.  Rolle,  1  jitk.  165.  Lord  Hardwicke  de- 
cided cm  the  spirit,  not  on  the  words  of  the  act,  and  thought 
ifcitthe  11th  section  ought  to  be  governed  by  the  preamble  at 
Ac  cad  of  the  lOth  section.    This  case  cannot  be  compared  to 
Ait  of  a  banker  or  a  factor,  because  they  are  known  to  deal 
i|Ma  commission ;  nor  to  that  of  furniture  in  lodgings,  which 
is  known  not  to  belong  to  the  person  in  possession ;  therefore 
db  world  is  not  deceived.    The  case  of  Bryson  v.  Wylie  (a), 

Cooke*s 


83 


1797. 

LlN«HAK 

o. 

BiGfli  and 

Anotfaer. 


ii 


M 


Reporlen  biTe  bcMi  faTonr* 
fBIm  IMIowiBf  note  of  tlie  case 
V.  fTyfif,  wbidi  it  foaietbing 
•oy  already  ia  priat. 


«.  Wtlik,  H.  f46M.  5  B.  R. 
— TaoTBK  for  Di«r*f  Plant. 


tried  at  tbc  sitting  after 
term  1785,  at  GuiMAt/f,  be- 
fat  Lard  Mmm^ld^  when  a  verdict 
for  the  Plaintiff,  tal^ect  to 
IS  of  tbeConrt  apon  tliiscate. 


*TImC  OfDc  J^naea  Simp99m  being  pof- 

of  Ike  dier*!  plant  ia  the  deela- 

■miioned,  by  an  indenture 

IJpHls6tli,  l7Sl,inade  between 

laywa  and  the  Plaintiff,  after 

_  tlHt  the  Plaintiff  in  Jtmmm^ 

*tlSt  fold  to  Jwmu  Simimu  a  plaat, 

16M.  6b.  ad.  for  which  tarn 

I  gaya  the  Plaintiff  two  promla- 

~  19th  JflMiary  1780, 


<*  one  for  8t/.  ISf.  Cd.  payable  the  6th 
**./aa«ary  1781,  and  the  other  for  82/. 
*' I  St. (the  remainder  of  the  mm,  pay* 
"abie6lh  •/aaaory  1789;  and  abo  re* 
'*  citing,  that  when  thefirttt  note  became 
'*  due  It  was  Inconvenient  for  him  to 
**  pay  the  same,  and  that  he  promised, 
**  in  coniideration  of  the  said  notes  being 
**  given  np  to  him,  to  asMign  over  the 
'*  plant.  Sec.  to  the  Plaintiff,  to  w  hich  the 
**  Plaintiff  agreed:  it  was  witnessed  that 
**  as  well  in  consideration  of  the  Plain- 
**  tiff*s  delivering  np  the  said  notef,  as 
''alio  6t,  to  Simpton,  paid  by  the  Plain- 
"  tiff,  Simpstm  did  assign  and  deliver  to 
**  the  Plaintiff  the  said  plant,  &c.  to 
**  hoUl  to  the  said  Plaintiff,  his  execu- 
'*tors,  administrators,  and  assigns  for 
''ever.  And  aiso  fartlier  reciting,  that 
"it  had  been  agreed  between  the  par- 
*<ties  that  the  Plaintiff  shoald  let  tlie 
''said  plant  to  Simpton  for  three  years, 
^frooi  Lady-daff  1781,  SimpSvn  paying 
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CASES  IN  tRlNITY  TERM 

Cboke's  Bankrupt  Laws  234.  is  exactly  like  the  one  at  bar:  now 
that  has  been  recognised  as  law,  and  still  remains  untouched^ 
The  more  modern  cases,  where  the  rule  has  been  narrowed, 
are  distinguishable  from  that  and  from  the  present.  In  Wtdker 
V.  Bumell.  Doug.  317.  the  bankrupt  held  the  goods  fora  speciil 
purpose,  of  which  the  general  creditors  had  notice.  In  ColHm- 
V.  Forbes,  3  T.  A.  316.  the  timber  was  appropriated  to  a  special 
purpose,  and  the  bankrupt  had  not  such  an  ownership  u 
would  give  him  credit  with  the  world.  So  also  in  Jarwun 
V.  ffoollotoH,  3  r.  R.  618.     Butler  J.  says  "It  is  sufficient  t» 


''  the  ria'mtiff  Bl 


c<ip>l<oi 


"mil  for  imriiiE  Itir  rent  qUBrlirly,  lor 
"keepini  tbc  plmi  in  repair,  and  not 
■■  KiiigniiiK  it  oilliDQl  Ihe  ronaeiit  orihe 
»  Plaintiff)  It  wai  agrepd  thul  if  5tm;i- 
"faa  (IiodM  mnke  dibiill  in  aoy  of  tbe 
'*  qnirtirly  paymi-iils,  or  in  tiic  prrforni- 


•'tlieu  tlic  lerm  iranted  sIiaBld  reue, 
"and  iLe  ttii  Simptm  ihauM  driiver 
•'the  laid  plant,  &c,  and  ii  tlioiiid  be 
"lawful  for  tlie  Plaintiff  to  take  iinrne- 
"diale  poMe«iioD  i>f  iLp  tame.  There  It 
"■memoraiidimi  that  Sii>ip«M  liad  pnt 
"tba  PlaiDilff  iiila  puweuioa,  by  tbe 
"deliTpriui;  of  one  winch.  Thai  nn  tbe 
"GthJiiljr  17M  ■  comniiwion  of  batik- 
"rupt  iwued  agaioit  SiHuamt,  and  1b« 
"  Dffendaiit  wai  cboaen  ataigner,  who 
"look  potteuion  nf  Ibe  plant  as  part  of 
"  IhB  salute  and  rffecia  of  iim/iiua." 

The  qneition  for  tlie  opinion  of  the 
Court  wu.  wbetber   ' 


itU.  Cairp.  tK.  iiid  iVutkrr  t.  SKrwB, 
UaUf.  SVO. 

La»r  cimtii.     Tliis  ini)[hl  pralkabl;  k 

fund  betwcrn  tltr  cootmrlinc  parlln, 
nl  is  certainly  franHnlriit  •ml  void  M 
to  the  olher  cn-dliora.  Ii  ciir*  ■  fUM 
cccdit;  foe  with  rrrpert  In  eiiantl^ 
pouMaion  alwijrn  iniporla  ownrnUp. 
Mtct  V.  CaitU.  In  ibi*  T.»r  lieie  i*  i 
fair,  open,  and  niitorion<  kbIp  of  ibae 
fixliirea  to  Simiamn;  and  aftrrsir* 
tliere  is  a  priva'c  le^alr  aird  a  leait,  m^ 
liial  lo  the  world  he  a|>peani  oi  Ibr  ab- 
aniolt  owner.  Fiom  inch  a  InntacliMI 
fraud  mij'  tie  prr*uiii(d.  lint  I  doMt 
Ibink  il  ii  nere«<ai^  for  me  to  ilate  i 
rircutni^taDce  of  ftaiid,  in  order  logil 
jildfimfnl  fir  my  client.  Orsm  T. 
HfithcBte,  1  Alk  \e,l.  liyaU  T.  ffallE, 
iJllc.i65,  Ux  \>attt  Flyn,  I  ^l*.18ik 
Hall  V.  Guraty  in  thii  term.  lSinceTe> 
purled,  Cmkr-n  Bmltrupl  Lma  (SI.) 
In  the  biiiioeaa  of  a  brewer  and  ilu  rf 
a  dier,  lite  ulensili,  Ibe  vala,  Ibe  labL 
&c.  are  ihr  rhief  object  of  credit,  mi 
lliecefore  Ihii  lease  licid  out  la  Itie  wotU 
tifocJ  cf 
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**  say,  that  the  husband  had  not  the  order  and  disposition  of 
^  this  property  with  the  consent  of  the  real  owner,  the  trustee." 
Adair  Serjt.  in  support  of  the  rule.     All  personal  property 
of  which  a  bankrupt  has  the  possession,  is  not  within  the  ob- 
ject of  the  statute.     1  he  legislature,  not  choosing  to  go  that 
length,  added  the  words  "  order  and  disposition,"  &c.  ''  sale 
and  alteration/'  &c.  which  words  must  be  rejected,  if  the  mere 
circum3tances  of  possession  and  reputed  ownership  are  suffi- 
cieoU     Indeed,  if  this  were  the  case,  job  coaches  and  horses, 
and  furniture  in  lodgings,  would  be  brought:  within  the  sta^ 
tute.     '^The  act  was  not  intended  to  interfere  with  any  thing 
but  the  stock  in  trade,  the  possession  of  which  necessarily  inv* 
plies  the  order  and  disposition,  sale  and  alteration,  &c.;  for 
a  trader  who  is  left  in  possession  of  his  stock,  does  acts  every 
day  which  make  him  the  reputed  owner,  and  give  him  a  degree 
of  credit  beyond  what  arises  from  the  naked  possession.     All 
the  cases  cited  for  the  Defendant,  except  Bryson  v,  fTy/tV,  are 
cases  of  mortgage.  In  mortgages  of  realty  the  absolute  property 
vests  in  the  mortgagee,  though  the  mortgagor  continue  in  pos- 
session:  but  in  mort^ges  of  personalty  it  is  otherwise;   there 
the  property  is  only  pledged  as  a  security,  and   the  absolute 
owniership  does  not  pass  de  facto,  till  default  in  payment  of  the 
money.  The  doctrine  of  specific  liens  agrees  with  this  principle, 
where  a  person  is  always  held  to  have  parted  with  the  lien  when 
he  parts  with  the  possession.     Bryson  v.  Wylie  was  a  case  of 
stock  in  trade  and  implements  of  a  profession,  which  comes  so 
directly  within  the  act  as  not  to  be  taken  out  of  it  by  any  pri- 
vate agreement.     Lord  Mansfield- ^et^  calls  it,  *'  a  new  expe-p 
"  riment  to  defeat  the  bankrupt  laws,"  which  he  would  not  have 
done  if  he  had  considered  the  act  as  extending  to  household 
famiture.  The  case  of  Collins  v.  Forbes  was  within  all  the  mis* 
chief  contended  for :  Kent  was  the  ostensible  and  reputed  owner, 
and  all  the  arguments  with  respect  to  false  credit  were  urged  ; 
there  no  visible  alteration  of  the  property  took  place ;  but  here 
there  was  an  act  of  notoriety ;  there  was  an  execution  by  matter 
sf  record  executed  in  the  house,  and  therefore  a  visible  altera- 
tion, both  by  law  and  fact.  Jar  man  v.  Woolloton  is  the  strongest 
case  for  the  Plaintiff;  for  the  presumption  of  property  in  a 
husband  is  of  course  stronger  than  in  a  stranger ;  and  the  jury 
found  a  verdict  for  the  Defendant  as  to  the  stock  in  trade^  and 
for  the  Plaintiff  as  to  the  furniture. 

Marshall  Serjt.  on  the  same  sjide. 

Cur,  adv.  vult. 
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CASES  IN  TRINITY  TERM 

This  day  the  judgment  of  the  Court  wqb  delivered  by 
Eyre  Ch.  J.  This  stood  over,  in  order  to  give  the  Court 
an  opportunity  of  looking  into  the  case  of  Ryatl  r.  Rolte:  we 
Trere  desirous  of  reading  over  that  case,  lest  we  should  at  til 
break  in  upon  what  was  there  so  solemnly  decided.  Id  effect 
there  were  but  two  points  then  agitated,  and  resolved,  lit, 
Whether  a  mortgagee  of  goods  were  a  true  owner  within  ttu 
2)  Jac;  and  much  labour  was  employed  and  learned  diatine- 
tions  taken  between  Hi/pothecation  and  Pignus,  absolute  aitd 
and  conditional* sale,  in  order  to  shew  that  he  ought  not  to  be 
•0  considered ;  but  by  the  unanimous  opinion  of  the  Chancelloi 
and  Judges  it  was  ruled,  that  a  mortgagee  was  to  be  considered 
as  the  true  owner,  in  opposition  to  the  reputed  owner.  Stfly, 
Whether  the  trustee  of  the  partner  of  a  mortgagor  was  to  be 
considered  as  the  true  owner,  and  the  mortgagor  the  repnted 
owner  within  the  statute.  "But  it  is  very  obvious  that  neither 
of  these  points  much  affect  the  present  case.  Perhaps  dn 
cases  which  fall  within  the  statute  of  Jama  may  be  divided 
into  two  classes ;  1st,  Where  goods  not  originally  the  property 
of  the  bankrupt  are  left  in  his  order  and  disposition.  Id  /tyM 
V.  Roi/e,  Lord  Hardwicke  intimates  a  pretty  strong  opinioa  that 
the  preamble  should  govern  the  eleventh  clause,  and  conflU 
it  to  cases  where  the  bankrupt  was  the  original  owner;  butm 
later  times  {a)  the  statute  has  been  considered  as  a  remedial 
act;  and  it  has  been  thought,  that  although  the  bankrupting 
not  the  original  owner,  yet  if  he  had  in  his  possession  the  good* 
of  another  person,  they  fell  within  the  statute:  this  has  formed 
B  class  of  cases  as  clearly  within  the  '21  Jac.  as  the  first  clan. 


IN  THB  Thirty-bbtenth  Ybar  Of  QBORGE  lir. 


87 


''  dispoaitioji/'  and  "  reputed  owner,"  are  to  be  understood. 
They  are  to  be  understood^thus.  Being  allowed  to  have  pos- 
•ession  of  goods  under  circumstances  which  give  the  reputation 
of  ownership,  brings  the  case  within  the  statute;  and  it  is  fair 
■o  to  conHider  them,  because  every  man  who  can  be  said  to  be 
the  reputed  owner,  has  incidentally  the  order  and  disposition ; 
not  indeed  between  the  parties,  but  as  to  general  appearance. 
It  is  impossible  for  the  world  at  large  to  inquire  what  accounts 
Boay  exist  between  the  parties :  general  credit  with  the  world  is 
mil;  if  the  party  be  the  reputed  owner  it  import  that  he  has  the 
order  and  the  disposition,  and  that  he  may  sell.  Admitting  that 
the  wordSf  *'  order  and  disposition,  sale  and  alteration,"  might 
refer  to  such  goods  only  as  a  party  has  in  his  shop,  and  ready 
to  sell  to  customers,  yet  they  cannot  refer  to  the  actual  sale^  as 
Ihey  seem  to  import ;  for  if  the  goods  are  once  sold  they  are 
iHit  of  the  power  of  the  assignees.  The  act  supposes  them  to 
remain  in  the  possession  of  the  bankrupt,  and  because  they  re* 
Bsaiii  there  the  assignees  are  allowed  to  take  them.  The  words 
therefore  must  not  have  that  absolute  sense  which  they  seem 
to  bear,  but  must  have  a  meaning  consistent  with  the  end 
proposed  to  be  attained,  by  the  statute.  If  a  man  be  the  re« 
pmted  owner  of  goods,  and  appear  to  have  the  order  and  dis-* 
position  of  them,  he  must  be  understood  to  have  taken  upon 
Jliaiaelf  the  sale,  order,  and  disposition  within  the  meaning  of 
thia  statute.  We  must  suppose  that  he  has  done  that  which 
the  act  supposes ;  and  certainly  to  hold  a  construction  at  thia 
4ay»  different  from  that  of  all  the  cases  on  this  remedial  law. 
could  not  be  justified  by  the  mere  letter  of  the  act.  The  ques-« 
tion  then  comes  to  this,  Can  furniture  be  distinguished  froni 
other  goods  and  chattels,  to  which  the  statute  would  extend? 
Now,  1  think  it  cannot,  except  so  far  as  it  may  go  to  shew  that 
this  bankrupt  was  not  the  reputed  owner,  did  not  appear  to  have^ 
and  therefore  had  not  the  order  and  disposition;  and  it  was 
filirly  admitted  by  my  Brother  Adair,  that  it  was  not  woilh 
Irhile  to  go  to  another  trial  on  that  point :  Mrs.  Munday  had 
been  in  such  possession,  that  no  Jury  could  have  hesitated  to 
pronounce  her  the  reputed  owner.  That  being  admitted,  I  think 
it  necessarily  follows,  from  her  being  the  reputed  owner,  that 
she  will  appear  to  the  world  to  have  the  order  and  disposition, 
sale  and  alteration,  ^c.  She  must  clearly  derive  a  credit  from 
these  appec(Tances«  and  consequently  if  the  owner  allows  her 
to  retain  the  property,  however  fair  that  may  be  between  her<« 
self  and  the  owner,  it  must  be  a  fraud  upon  the  croditors^ 
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It  has  been  suggested  that  this  doctrine  would  go  to  an  in- 
convenient length,  and  it  was  said  byway  of  ioBtance,  that  no 
trader  could  go  into  a  ready-fumisbed  house,  or  hire  horses  on 
a  job,  because  possession  would  create  a  reputation  of  owner- 
ship,  and  consequently  the  furniture  and  horses  would  be  liable 
to  be  seized.  I  admit  that  possession  is  always  evidence  of 
ownership,  and  with  nothing  to  oppose  it,  would  create  a  repnta* 
tion  of  it :  but  it  is  evidence  which  may  be  opposed,  and  so 
satisfactorily  opposed  as  to  destroy  that  reputation.  'Letu 
pursue  this  idea.  A  respectable  tradesman  residing  in  bis  own 
house  in  Loudon,  takes  a  journey  for  two  months  to  Brightm, 
or  some  other  sea-port,  and  hires  a  ready-fumiahed  house  :  «U 
the  world  would  say  that  he  was  the  repoted  owner  of  thefiii^ 
niture  in  the  house  in  London,  and  not  the  reputed  owner  of 
that  in  the  house  at  Brighton.  So  as  it  is  notonous  that 
people  do  not  always  drive  their  own  coaches  and  horses,  pos- 
session in  such  a  case  is  only  equivocal,  and  too  equivocal  to 
create  a  reputation  of  ownership;  it  would  therefore  be  neces- 
sary to  go  into  other  evidence  to  determine  of  what  cbano* 
ter  the  possession  was.  I  have  no  apprehension  of  this  dbo- 
trine  going  to  an  inconvenient  length. 

It  has  been  suggested  also,  that  most  of  the  cases  are  cases 
of  mortgage,  and  that  they  are  not  in  their  circnmstancea  like 
the  present.  But  when  once  it  is  determined  that  a  mortgagee 
is  an  owner  within  the  statute  of  Jama,  they  will  be  found  to 
be  the  same  in  principle.  Two  cases  have  been  principaDy 
relied  on  at  the  bar;  thatforthe  Defendant  was  Bri/son  v.  Wy- 
lie,  and  that  for  the  Plaintiff  was  Jarman  v.  ffooUoton,  which 


ix  THE  Thirty-seybnth  Ybar  OP  GEORGE  III, 

qKDce.  We  cannot  argue  from  the  circumstance  of  a  dier 
femg  in  possession  of  a  plant,  and  being  the  reputed  owner, 
tkat  therefore  this  furniture  shall  be  liable  to  be  taken  by  the 
assignees ;  nor  from  the  furniture  being  protected  in  Jarman  v. 
Wooiioioii,  that  the  furniture  shall  also  be  protected  here.  As 
to  the  case  of  Coifins  v.  Forbes  (a),  we  perfectly  agree  in  that 
deciMon :  because  Kent,  the  carpenter,  who  was  to  do  the  work, 
wMi  nut,  at  the  time  he  became  bankrupt,  in  possession  of 
the  goods  which  were  lying  in  the  king's  yard,  and  were  in 
eootemplatiou  of  law  in  possession  of  the  true  owner,  whoever 
he  was.  It  was  well  observed  by  Mr.  Justice  Butter  in  fValker 
T.Bmfmeli,  that  questions  on  the  21  Jac.  have  much  more 
«f  fact  than  of  law  in  them.  I  believe  when  once  it  is  ascer- 
tuned  whether  the  bankrupt  was  the  reputed  owner  or  not, 
there  would  be  very  little  difficulty  in  deciding.  From  that 
Tqmted  ownership  false  credit  arises :  from  that  false  credit 
antes  the  mischief:  and  to  that  mischief  the  remedy  of  the 
ititiite  applies.  This  seems  a  fair  and  sound  construction  of 
ikestatBte;  and  the  present  being  confessedly  a  case  of  re- 
prted  ownership,  and  the  other  terms  of  the  eleventh  section 
king  incidental  to  reputed  ownership,  we  think  the  verdict 

pnper. 

Rule  discharged.  (/>) 
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(a)  On  the  decision  to  that  case,  see        {h)  See  nfanion  w.  Moor€y  7  T.  R.  67^ 
AaafiaioB  of  Mr.  Justice  Lawrence^  at    Dwrby  ▼.  SmtiA,  8  T.  R*  8f. 
wyrted  in  Gordon  ▼•  th€  But  India 
f,  T  T.  ft.  937. 
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REGULA  GENERALIS. 

JT  IB  Ordered,  that  from  and  after  the  last  day  of  this  Tenn, 
every  person  who  sball  be  admitted  an  Attorney  of  this  Conn 
(not  being  already  an  Attorney  of  his  Majesty's  Court  of  £iffj't 
Bench,  or  a  Solicitor  in  the //ij[A  Court  of  Chanctry,  or  io  Uu 
Court  of  Exchequer),  shall,  before  he  be  sworn,  file  with  the  Se< 
condary  bis  articles  of  clerkship,  together  with  the  affidarit  of 
the  due  execution  thereof,  and  also  the  affidavit  of  the  due  ser* 
vice  under  such  articles,  and  of  the  notices  having  been  givst 
pursuant  to  a  rule  of  this  Court,  made  in  Trinity  Term,  in  th* 
thirty-first  year  of  His  present  Majesty's  reign. 

J.  Eyke. 

F.  BOLLBK. 

J.  Hkath. 

G.  RoOKK. 


Mr,  Justice  Buller  wasabBentduring  the  whole  of  this  Teno, 
from  indisposition.. 


CASES 


ARGUED  AND  DETERMINED 


IK 


THE  COURT  OF  COMMON  PLEAS 


AND    m  THE 


EXCHEQUER    CHAMBER, 

IK 

Michaelmas  Term, 

In  the  Thirty-eighth  Year  of  the  Aeign  of  Oboroe  III, 


1797, 


RiDOAT  «.  PyE,  j^r^,.yjh, 

'WMTILLIAMS  Seijt.  moved  for  a  rule  to  shew  cause  why  an  The Coart  will 
award  between  these  parties  should  not  be  setaside,  ^^^^^^^^ 
the  ground  that  the  arbitrator  had  not  examined  the  witnesses  groond  of  tbs 

. ,  witnestet  not 

on  oath.  l^^in^  been 

It  being  asked  by  Ei^re  C.  J.  whether  the  arbitrator  was  de-  «««m>9«<J  oo 
sired  at  the  time  by  either  of  the  parties  to  examine  on  oath,  snch  otjectkHi 
and  answered  by  Williams,  that  his  affidavit  did  not  state  that  !T**.^**'*  V' 

^  ...  the  time  of 

any  objection  was  made  to  his  omitting  to  do  so,  their  ezamio«« 

Per  Curiam,  Then  we  shall  certainly  not  make  any  objection  ^^** 

now. 

Williams  took  nothing  by  his  motion,  (a)  > 

(a)  Hall  V.  Lttwnnce,  4  T.  A.  589. 
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A  a  order  for 
tbe  ifiicbarie 
of  an  JBiolteot 
BDder  ttie 

16-  nnoot  be 

Jndge  in  urn, 
tbon|h  inm- 

tiken  out  ia 


tbe  order  oqI; 
delayed  tlU  Ihe 
begiDoiog  of 

regolmrity  in 
Ac  affidatlU. 


Haskins  7.  Morris. 

THE  Defeiidaut  was  taken  in  execution  at  the  suit  of  the 
Plaintiff  in  the  Tkohey  Court  at  Bristol:  during  his  con- 
finement there,  another  action  was  brought  againut  him  in  this 
Court  by  the  Bame  Plaintiff,  to  which  be  put  in  bail,  was  sar- 
rendered,  and  afterwards  removed  by  habeas  corpus  to  the  Flat 
prison.  While  in  custody  at  Bristol  on  the  first  action,  he  pe- 
titioned and  obtained  his  groats,  which  were  regularly  paid  till 
his  removal  to  the  Fleet,  but  had  been  since  discontinued'. 

An  apphcation  having  been  made  to  fleath  3.  in  the  long 
vacation  to  discharge  the  Defendant  under  the  32  G.  2.  c.  26. 
I.  13.  three  summonses  were  then  taken  out;  and  had  the  affi*' 
davits  been  regular,  the  Defendant  might  have  been  discharged 
before  the  term  began :  but  having  been  delayed  by  sending  U> 
Bristol  for  the  proper  affidavits,  he  was  brought  up  before  Bal' 
&r  J.  at  his  chambers,  on  a  day  in  term;  who  doubted  first, 
whether  under  the  words  (a)  of  the  act,  he  had  a  power  to  dis- 
charge the  Defendant  out  of  execution  in  an  action  brought  is 
the  Tholseif  Court  at  Bristol:  secondly,  whether,  as  the  appli* 
cation  to  bim  was  made  in  term  time,  he  could  consider  him- 
self as  only  carrying  into  effect  the  former  proceeding  before 
Heath  J.  in  vacation  (&),  or  whether  the  discharge  must  not 
now  be  by  the  Court. 

The  Court  were  of  opinion,  that  as  no  order  had  been  made, 
this  ought  to   be  considered  as  an  original  motion.     And  ac- 
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Hicks  v»  Richardson.  Nov.  8th^ 

HE  parties  in  this  case  having  submitted  to  arbitration,  and  If tn arbitrator 
the  submission  having  been  made  a  rule  of  Court,  the  ar-  ^ther  thingi, 
bitrator  awarded  10s.  Id.  as  the  balance  due  to  be  paid  by  the  ^^^{.••^''^■^^r 
Defendant  to  the  Plaintiff,  each  party  to  pay  his  own  C9sts  of  moiety  of  the 
luit,  a  moiety  of  the  costs  of  the  arbitration  and  of  making  the  burat?<wiwi?' 
lubmission  a  rule  of  Court,  and  to  execute  a  release  to  the  other  of  making  the 
party.  After  notice  of  the  award  made,  the  Defendant,  in  or-  Jgfe^oTcourf 
ier  to  get  it  out  of  the  hands  of  the  arbitrator,  paid  the  whole  and  one  party, 
expence  of  the  arbitration ;  then  tendered  the  sum  awarded,  ihe**award*on? 
together  with  a  release  to  the  Plaintiff,  and  called  upon  him  to  of  the  hands  of 
pay  a  moiety  of  the  expence  of  the  arbitration  and  of  making  pgy  ^be  whoie^ 
the  submission  a  rule  of  Court,  and  to  execute  a  release  on  his  hemayhaveao 

attachment 

part ;  this  the  Plaintiff  altogether  refused.  against  the 

A  rule  nisi  for  an  attachment  against  him  for  not  performing  JJf'refBse^to 
the  award  having  been  obtained  by  the  Defendant,  pay  his  moiety. 

Williams  Serjt,  shewed  cause,  and  contended.  That  it  was, 
not  competent  to  the  Defendant  to  pay  the  whole  expence  of. 
the  arbitration,  and  then  apply  for  an  attachment  against  the 
Plaintiff  for  non-payment  of* his  moiety;   but  that  he  ought  to 
resort  to  another  remedy* 

ie  Blanc  Seijt.  in  support  of  the  rule. 

Eyrb  Ch.  J*  We  shall  accommodate  the  form  to  the  substance 
of  the  thing,  if  we  are  satisfied  that  the  Plaintiff  has  refused  to 
pay  his  moiety  of  the  costs.  Shall  we  oblige  the  arbitrator  to 
bring  an  action  ?  Should  we  not  have  allowed  him  to  say  on  this 
sort  of  application  that  the  costs  of  the  arbitration  amounted  to 
so  much,  and  that  by  the  terms  of  the  award  they  were  to  be 
paid  by  both  parties,  and  that  this  Plaintiff  had  refused  to  pay 
his  moiety?  I  consider  this  motion  in  the  same  light  as  if  the  ar- 
bitrator had  come  to  enforce  the  attachment.  On  the  substan- 
tial justice  of  the  case,  the  Plaintiff  is  bound  to  pay  his  moiety 
of  the  costs.  He  has  submitted  by  a  rule  of  Court  to  pay  them, 
and  the  Court  will  enforce  the  payment  by  attachment.  It  is 
all  matter  of  form  whether  the  arbitrator  himself  applies  for  the 
attachment  or  the  party  who  has  paid  the  money  to  the  arbi- 
trator. I  cannot  but  think  that  it  was  the  better  course  to  be 
taken  in  this  oase,  for  the  arbitrator  to  get  the  whole  costs  from 

the 
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1797.  the  Defendant  by  withholding  the  award,  who  may  redresB  hin- 
jl  self  by  one  attachment,  than  for  the  Defendant  to  have  an  tt- 

•.  tachment  against  the  Plaintiff  fur  not  obeying  the  award  as  fw 

i«B*BM»N.  j^g  concerned  him,  and  then  for  the  arbitrator  to  have  an  at- 
tachment against  him,  for  the  moiety  of  the  costs  of  the  u- 
bitration.  What  a  scene  of  litigation,  expence  and  vexation 
might  this  strictness  produce  1  Supposing  no  objections  to  the 
expences  themselves,  I  think  the  attachment  should  issue. 

BuLLER  J.  My  doubt  is  this.  The  mimey  has  been  ad- 
vanced voluntarily,  and  without  application  from  the  Plaintiff, 
and  the  Defendant  comes  for  an  attachment  as  grounded  oa 
the  award.  Being  a  mere  voluntary  payment  on  the  part  of 
the  Defendant,  I  doubt  whether  the  Plaintiff  is  strictly  liable 
to  an  attachment.  Suppose  the  arbitrator  had  awarded  the 
expeoces  of  the  arbitration  to  be  paid  by  the  parties  jointly  and 
not  severally. — However,  I  am  perfectly  satisfied  that  no  in- 
jusdce  will  he  done;  the  Plaintiff  is  certainly  bound  to  pay 
some  way  or  other:  if  therefore  the  Court  are  inclined  to  grant 
the  attachment,  I  shall  not  oppose  it. 

Heath  J.  I  cannot  consider  this  as  a  mere  voluntary  pay- 
ment of  money,  since  the  Defendant  could  not  have  got  the 
award  out  of  the  hands  of  the  arbitrator  till  all  the  expencea 
were  paid. 

RooKE  J.  It  is  clear  that  one  taan  cannot  pay  the  debt  of 
another  officiously.  But  in  this  case  there  is  one  circumstance 
on  which  I  lay  great  stress.  It  was  necessarjf  to  make  the 
submission  a  rule  of  Court;  at  least  the  attachment  is  right  to 
enforce  the  payment  of  half  the  expences  of  that  proceeding. 
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Holland  t;.  Paxmer.  Nm.  9tb. 

DECLARATION  for  goods  Bold  and  delivered,  and  common  If  aoj  one  of 
money  counts.    Plea,  That  after  the  cause  of  action  ac-  credUorlf** 
crued,  and  before  the  commencement  of  the  suit,  the  Defend-  (hoagh  with- 
ant  became  a  bankrupt  and  obtained  his  certificate.  of  tbe^ank* 

At  the  trial  of  this  cause  before  Lord  Kenyan  at  the  summer  ""P**,^  "*" 
assizes  for  Stafford,  it  was  proved  that  Richard  Pope,  one  of  the  oey  to  sign  hii 
f^reditors  who  had  signed  the  certificate,   had  received  ten  ?*'^*'^J*!  '^ 
guineas  for  so  doing  from  one  Griffiths  the  Defendant's  brother- 
in-law,  but  without  the  privity  of  the  Defendant.     It  was  con- 
tended on  the  part  of  the  Plaintifi*  that  the  certificate  was  avoided 
by  this  circumstance  under  5  Geo.  2.  c.  30.     Lord  Kenyon  hesi-  ^ 

tated,  but  the  inclination  of  his  mind  was  that  the  certificate 
was  void :  and  a  verdict  was  accordingly  fou^d  for  the  Plain-* 
tiff«  subject  to  the  opinion  of  this  Court. 

Adair  Seijt.  now  moved  for  a  rule  to  shew  cause  why  the 
verdict  for  the  Plaintiff  should  not  be  set  aside,  and  a  verdict 
be  entered  for  the  Defendant.  He  contended  that  the  accept- 
ance of  a  sum  of  money  by  a  creditor  as  an  inducement  to  sign 
the  certificate,  if  without  the  privity  of  the  bankrupt,  did  not 
vitiate  the  certificate  so  signed.  He  said  the  case  of  Robson  v. 
Ca/ze,  Doug.  228.  cited  Cooke's  B,  L.  351.  contained  an  impli- 
cation in  his  favour ;  for  as  the  argument  there  turned  on  the 
knowledge  of  the  bankrupt  at  a  particular  time,  viz.  the  time  of 
the  allowance  of  the  certificate  by  the  Chancellor,  it  seemed  to 
admit  that  if  the  bankrupt  had  not  known  it  at  all,  the  certifi- 
cate would  not  have  been  void.  He  added,  that  if  it  were 
otherwise  it  would  be  in  the  power  of  an  enemy  to  deprive  the 
bankrupt  of  the  benefit  of  his  certificate  by  maliciously  ad- 
vancing money  to  a  creditor. 

BuLLBR  J.  It  is  no  matter  whether  the  bankrupt  knew  of 
the  money  being  paid  or  not ;  it  was  a  fraud  on  the  rest  of  the 
creditors.  One  of  the  creditors  has  obtained  money  which 
ought  to  have  been  divided  among  all  of  them.  By  so  doing 
he  has  obtained  an  advantage.  Besides,  the  others  may  have 
been  induced  to  sign  by  his  example. 

EvRECh.  J.  This  has  always  been  the  impression  on  my 
mind,  and  I  should  have  had  no  difficulty  upon  it  at  Nisi  Prius. 
I  do  not  feel  the  weight  of  the  distinction  between  the  party 

(«)  Vide  PkUl^  V.  DtMf ,  1 5  Eut,  348. 

coming 


Palmu 
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1797*  coming  to  the  knowledge  of  the  money  paid  just  before  the 
Holland  allowance  of  his  certificate,  and  at  any  time  before.  The  cei- 
tificate  is  as  improperly  obtained,  whether  thebankniptkoowi 
of  the  circumstance  or  not.  My  Brother  Bulla's  obserratioB 
is  extremely  Btriking.  If  a  considerable  creditor  be  induced 
by  money  to  put  himself  at  the  head  of  the  list,  the  majority 
in  number  and  value  may  be  obtained  by  that  means;  since 
others  may  be  unwilliug  to  refuse  signing,  when  one  of  the 
most  considerable  has  consented.  The  bankrupt  is  to  have  the 
benefit  of  the  certificate,  provided  the  genuine  sense  of  the  body 
of  creditors  appears  in  his  favour;  but  if  it  is  not  the  gennine 
aense  that  appears,  the  certificate  is  no  longer  that  fair  act 
which  ought  to  have  any  effect.  I  should  not,  therefore,  agree 
to  the  case  which  has  been  put,  of  money  paid  maliciously. 
I  should  think  that  a  certificate  so  obtained  would  be  bad; 
but  the  bankrupt  would  be  at  liberty  to  procure  another.  Ob 
this  case  1  have  no  difficulty  whatever. 

Heath  and  Rooke  J*,  being  of  the  same  opinion, 

Adair  took  nothing  by  his  motion. 


K#tt.  10th. 


ACOBS    V. 


Stevensi 


1  'T^H 

cMdlDM^i^  board  an  English  ship,  and  declared  in  trover  for  a  chest. 

•Moripr  a  Le  Bianc,  Serjt.  now  moved  for  a  rule  to  shew  cause,   why 

•Mi^inVn''Sc  t**^  proc.eedings  should  not  be  stayed  till  the  PlaintifT  shonH 
iloD  by  I  fa-     give  security  for  the  costs  of  the  action.     He  adii.itted,  tJiat 
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tke  nine  situation.    The  same  reasons  which  influenced  the'      1797. 
Cooit  in  their  former  decisions  on  this  subject,  will  influence      "jAcoig" 
tbem  in  the  present  case.  r. 

Le  Btamc  took  nothing  by  his  motion.  Stevsiiioii. 


HiGGINSON   V,   NesBITT.  ^•v.  lOUu 

A  DJIR,  Serjt.  on  a  former  day  baring  moved  for  leave  to  Tbe  Court  win 

enter  up  judgment  in  the  first  instance,  on  a  verdict  re-  SeV^Vta.*" 
diced  by  an  award;  the  Court  then  thought  that  he  could  only  •Uiic«  toco, 
ipply  for  a  rule  to  shew  cause.  m«o?ii"a  w- 

He  now  mentioned  it  again,  and  stated  that  it  was  the  prac-  ^^^^  redneed 
lice  of  the  King's  Bench  to  make  the  rule  absolute  in  the  first  in-   ^  ^  *^     * 
itance»  and  added,  that  tbe  practice  of  this  Court  seemed  to  have 
been  so  considered  in  a  case  of  Higginson  v.  Bell,  in  last  Trinity 
term,  where  a  like  motion  with  the  present  was  granted. 

I^  Court  upon  this  made  the 

Rule  absolute,  (a) 

r«)  Vid,  eiimm  Grimetw,  Naish^  Put    Hithont  any  appliratioD  to  the  Coart. 
m.  where  it  waa  held  that  the  party    Sec  fi«iMr  ▼.  T'ly/or,  7  Tauol.  .075. 
«■  ia  flick  a  caae  cotitled  to  the  potlAi 


Jbyes  One,  &c.  v.  Booth.  Nar.iitt. 

JkUAlRf  Seijt.  obtained  a  rule  calling  on  theTlaintiff  to  shew  If  tDefeii^iit 

canse  why  the  judgment  entered  up,  and  the  ca.  sa.  issued  in;  ahoat  to 
is  this  case  should  not  be  set  aside  with  costs,  on  an  affidavit  «"fotf  »  wtr^ 

rant  of  attor- 

Htfing,  that  the  judgment  was  entered  up  on  a  warrant  of  at-  nev  to  eonfeit 
taey  executed  by  the  Defendant,  when  in  custody  in  the  i^/ee^iorSTttart  u' 
foson,  be  having  no  attorney  present  on  his  behalf.  mnttbedoiicin 

The  facts  were  these :  The  Defendant  being  in  custody  for  the  l^*,5JJ|!S2y'oa 
iditof  m  third  person,  but  being  supersedable^  was  informed,  that  tiU  part,  aod 
tfhe  was  superseded,  he  would  be  detained  at  the  suit  of  the  dacn'apenoa 
Pkintiff,  who  was  an  attorney :  upon  this  he  sent  for  the  PlaintiflP,  «« snch,  io 
vhoby  bis  direction  prepared  the  warrant  of  attorney  in  question ;  be  ex^ntet  th« 
Ae  Defendant  took  it  into  his  hand,  read  it,  and  was  proceeding  J^'ff^nj  J^  •^•. 
toeiecute  it,  when  the  Plaintiff  informed  him  that  he  must  have  Court  will  not' 
aatttcmiey  on  his  part  present  at  the  execution :  accordingly  the  l^JJ^^^jinw 
Defendant  went  into  another  part  of  the  prison  and  brought  with  thereon,  be- 
Inm  aperson,  who  being  asked  by  the  Plaintiff  whether  he  was  an  JJn*w  pro?*'' 
ittomey,  answered  in  the  affirmative ;  he  was  then  desired  to  ex-  dncad  by  the 
lUn  the  nature  of  the  instrument  to  the  Defendant ;  and  the  „ot  In  attor* 
VOL.  1.  H  warrant  "^y- 


BooTB. 
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^797.  ivarntDt  wab  executed  in  bis  preaeDCe.  It  turned  out  aftenrafcU 
Jbim  ^^^  this  persOQ  was  not  an  attoniey,  but  only  a  clerk  to  to 
attorney. 

Le  Blanc  shewed  cause  and  contended,  thatwherea  party  pro- 
duces a  person  as  an  attorney  who  in  fact  is  not  one',  that  party 
shall  not  be  allowed  to  turn  a  Plaintiff  round  by  saying  that  the 
warrant  of  attorney  is  not,  on  that  account,  properly  executed. 
Eybe,  Ch.  J.  If  on  the  Plaintiff  objecting,  that  the  warrant 
must  be  executed  in  the  presence  of  an  attorney  on  the  part  of 
the  Defendant,  the  Defendant  accepts  the  instrunieat,  and  takei 
upon  himself  to  findont  the  person  in  whose  presence  he  ought  to 
execute  it,  the  Court  will  not,  for  the  purpose  of  such  a  motion 
ea'this,  doubt  that  such  person  was  an  attorney.  The  present 
application  is  founded  on  an  attempt  to  cheat  the  Plaintiff. 
Per  Curiam,  Rule  discharged  with  costs,  (o) 

(■)Vld.  Birtk'f.  SAtflnd,  I  r.R.7ia.  1  T.  R.7.  FtUi.  ffU«y,CMrp.m.  W*- 
Cnmpl'm*.Sltintnl,7T.H.I9.(lillmaii  kiiu  t.  HanhiiTg,  t  Sir.  tt45.  B«M>T. 
T.  HUl,  Cfwp.  1  41.    i/iilMB  *.  //K(Hn,    tTard,  Ct.  Co.  I'rt.  C.  B.  158. 


The  Master,  Wardens,  and  Commonalty  of  Felt- 
"•^"'^  MAKERS  «.  Davis. 

w*rd'**'2d  T^*"''' '"'  *  by-law  forSO/.  The  Ist  count  in  the  declaiatioB 
CoamoDaltjof  •'-^  ^et  out  a  charter  of  19  Car.  2.  incorporating  the  Feltmaken' 
Company,  giving  a  power  to  the  Master,  Wardens,  and  As* 
,.  sistants  to  make  by-laws,  and  directing  that  the  Wardens  slioold 
°'^?.?'-"'lJ'"'l'08enou^oftl^e  Ashistaiits.   It  then  stated  thataby-Iai 


^cit 
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feByvteryofPeltmakersofLonc/onaforesaid^inthesumofotherlO/.  1797. 
which  he  as  such  member  of  the  said  company  had  before  then  compiay  of 
forfeited  to  the  said  Master  and  Wardens  of  the  said  company/or  Feltmajcim 
the  use  of  the  said  society,  under  and  by  virtue  of  a  certain  by-law  DiTvn. 
or  ordinance  of  the  said  company  before  that  time  duly  made, 
ratified,  allowed,  and  approved,  for  having  refused  to  take  upon 
him,  and  for  not  taking  upon  him  the  office  of  Renter  Warden  of 
the  8a)d  company,  to  which  said  office  he  the  said  IV.  Dcrvis  had 
before  then  been  duly  elected  and  chosen,  to  wit,  at,  S^c.  By  rea- 
son of  which  last  mentioned  premises  an  action  hath  accrued  to 
the  said  Master,  Wardens,  and  Commonalty  to  demand  and  have 
of  and  from  the  said  W.  Davis,  for  the  use  of  the  said  company  or 
society,  the  said  last-mentioned  sum  of  10/.  so  forfeited  as  last 
aforesaid,  being  the  residue  of  the  said  sum  of  20/.  above  de- 
manded, to  wit,  at,  tfc.  Yet  the  said  fV,  Davis  (although  often  re- 
quested) hath  not  yet  paid  the  said  sum  of  20/.  above  demanded, 
or  any  part  thereof,  to  the  said  Master  and  Wardens,  for  the  use 
of  the  said  society,  or  to  the  said  Master,  Wardens,  and  Common- 
alty, or  to  any  or  to  either  of  them ;  but  to  pay  the  same  or  any 
part  thereof  to  the  said  Master  and  Wardens,  for  the  use  of  the 
said  society,  or  to  the  said  Master,  Wardens,  and  Commonalty, 
or  to  any  or  either  of  them,  he  the  said  fV.  Davis  hath  hitherto 
wholly  refused  and  still  doth  refuse  to  the  said  Master,  Wardens, 
and  Commonalty,  their  damage  of  10/.'* 

To  the  1st  count  the  Defendant  pleaded  Nil  debet,  and  to  the 
2d  demurred  specially,  and  assigned  for  causes, "  That  the  ground 
6f  the  supposed  forfeiture  in  that  count,  alledged  to  have  been 
incurred  by  the  said  fV.  Davis,  is  not  set  forth ;  and  also  that  the 
said  supposed  forfeiture  is  there  stated  to  have  been  incurred 
to  the  Master  and  Wardens  of  the  said  company,  for  the  use  of 
the  said  society,  whereas  the  said  M  aster  and  Wardens  are  not  the 
Plaintiffs  in  the  said  action;  and  also  that  no  power  or  autho- 
rity, by  custom  or  otherwise,  is  set  out  to  warrant  the  making  any 
by-law  or  ordinance  to  create  a  forfeiture  by  the  said  company; 
and  alsothat  the  supposed  by-law  or  ordinance  in  that  count  men- 
tioned, is  not  mentioned  to  have  been  ratified,  allowed,  or  ap- 
proved of  according  to  the  form  of  the  statute  in  such  case  made 
and  provided,;  and  also  that  no  title  is  shown  in  the  said  Master, 
Wardens,  and  Commonalty,  to  the  said  supposed  forfeiture ;  and 
also  that  the  said  count  is  too  general,  and  does  not  set  forth  the 
supposed  cause  of  action  with  sufficient  certainty  to  enable  the  said 
William  to  defend  himself  against  the  same ;  and  that  the  said 

H  2  count 
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1797.      count  is  ia  other  respects  defective  and  imperfect."     TW 
CoMpan*  of  Pl^intiflFs  joined  ia  demurrer. 

^vwuAKtM  Clayton  Serjt.  in  support  of  the  demurrer.  This  is  the  first 
Datu.  instance  of  such  a  count  being  brought  before  the  Court.  AO 
the  precedents  state,  in  regular  order,  the  different  facts  which 
bring  the  Defendantwithin  the  penalty.  A  declaration  ought  to 
contain  such  things  "whereunto  the  adverse  party  may  answer, 
and  whereupon  the  Court  is  to  give  j  udgment."  Co^  Litt.3G3.a. 
The  first  objection  to  this  count  is,  that  it  does  not  set  out 
the  by-law,  which  is  the  ground  of  the  foifeiture.  The  words 
here  are,  "  by  virtne  of  a  certain  by-law ;"  non  coiutat  that  the 
by-law  alluded  to  is  a  good  one.  To  shew  that  any  penalty  ii 
incurred  under  a  by-law  or  statute,  the  party  must  be  brought 
withinthe  terms  of  that  by-law  orstatute.  In  the  latter  case  it  is 
the  common  practice :  and  the  Court  will  not  be  more  favourable 
to  a  penalty  under  a  by-law,  than  to  a  penalty  imposed  by  the 
Legislature.  As  the  by-law  is  not  set  out,  the  Defendant  it 
deprived  of  the  opportunity  of  taking  the  opinion  of  the  Court 
on  its  validity.  The  second  objection  is,  that  it  does  notappev 
that  the  Feltmakers'  company  had  any  authority  to  make  the 
by-law  in  question.  In  the  Vintners' company  v.  Pouey,  IBttrr- 
235.  a  plea  setting  up  a  by-law  aa  a  defence,  and  not  shewing  the 
authority  of  the  Court  which  made  it,  was  admitted  to  be  bad. 
In  Com.  Dig.  tit.  Pleader,  (2  W.  1 1.)  it  is  said,  "  a  declaratioo 
for  a  penalty  of  a  by-law  must  shew  a  power  to  make,  by-law 
made,  and  breach,"  and  refers  to  2  Vent.  243.  I  Bro.  Ent.  170. 
There  are  many  other  precedents  in  Brown  to  the  same  effect; 
to  which  maybeadded  Lil/i/'s  £«(.153.  The  third  objection  ■«, 
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power  need  be  shewn  (a).  The  Court  of  Lord  Mayor  and  Alder-       1797.  ^ 
men,  which  made  the  by-law  relied  on  in  the  plea  in  1  Burr.  236.   cmnmofoi 
was  collateral  to  the  company  of  Vintners;  it  was  a  different  Fcltmakibs 
body,  having  no  such  necessary  relation  to  the  Vintners'  com*      dXvii. 
pany  as  the  Court  could  take  notice  of  judicially.    As  to  the  3d 
objection  the  present  defendant  is  stated  to  be  ''  such  member/' 
f .  e.  that  member  which  is  before  described  in  the  first  count. 

Le  Blanc  Serjt.  for  the  Plaintiffs.  In  old  time  it  was  necesr 
sary  to  state  many  things  at  length  which  are  not  now  required* 
Thus  indebitattis  assumpsit  for  fines  and  tolls  has  been  held  good, 
Mayor  of  Exeter  v.  Trimlet,  2.  fVlls.  96.  even  on  special  demurrer* 
Seukird  v.  Baker,  IT.  R.  616.  Whitfield  v.  Hunt,  Doug.  727.  n. 
The  declaration  in  the  Barber  Surgeons  of  London  v.  Pelson, 
2  Z>r.  262.  appears  to  have  been  a  general  (A)  assumpsit  for  the 
penalty  of  a  by-law,  and  was  held  good  on  demurrer.  It  does 
not  appear  by  the  words  of  the  general  count  that  the  present 
penalty  is  forfeited  to  the  Master  and  Wardens  to  the  use  oCthe 
body  at  large.  Even  if  it  did,  I  submit  that  the  party  for  whose 
benefit  the  penalty  is  forfeited  may  bring  the  action  (c).  If  a  pro-* 
mise  be  made  to  A.  for  the  benefit  of  B.,  B,  may  maintain  an  ac- 
tion on  that  promise.  The  Master  and  Wardens  as  such  have 
no  power  to  sue  and  be  sued ;  the  only  way  in  which  they  could 
declare  must  be  as  individuals  ;  one  with  an  averment  that  ha 
was  at  the  time  Master,  the  others  with  an  averment  that  they 
were  at  the  time  Wardens.  But  if  these  individuals  died,  they 
could  not  sue  by  their  executors. 

Eyre  Ch.  J.  The  forfeiture  in  question  is  to  be  paid  to  the 
Master  and  Wardens,  to  the  use  of  the  Master,  Wardens,  and 
company.  If  the  by-law  is  badly  framed,  it  is  the  fault  of  those 
who  framed  it.  If  they  have  chosen  to  empower  their  Master  and 
Wardens  to  sue,  the  Court  cannot  look  any  further :  no  regulation 

(a)  See  tbe  Kittg  ▼.  Lyme  Regit,  D&ug.  whichwas  aseumpMion  a  bill  of  exchange, 

liS8«  169.  by  the  bolder  against  the  Defendants  (as* 

{b)  It  was  obscnred  by  the  Court  that  signees  of  the  drawee),  who  bad  given  a 

as  the  necessity  of  a  tpecial  connt  was  promise  to  the  drawer  that  they  woald 

■ot  tbe  point  on  which  the  Barber  Sni^  honour  tbe  bill,  BuUer  3,  said,  Inde- 

geons  r.  Peltam  tnmed,  all  the  necessary  pendent  of  the  rules  which  prevail  in 

eireiinistances  might  possibly  have  been  mercantile  transactions,  if  one  person 

Stated  on  tbe  record,  though  they  do  makes  a  promise  to  another  for  tbe  be* 

Bot  appear  in  tbe  report.    Bat  on  a  re-  nefit  of  a  third,  that  third  person  may 

IfereDce  to  tbe  record,  B.  R.  Pasch.  51  maintain  an  action  upon  it.   See  Cembi 

Cm',  t.    Rot.  498.  in  the  King'i  Bench  910. ;  8  Mod,  1 17.  also  Duikm  t.  Pool,  \ 

treasury  office,  the  declaration  appears  Veni,  316.  SS2.  cited  and  relied  on  hy 

to  be  only  a  genermi  indebitaiue  auttmjh  Lord   Mamefield  in   Mnrtun  ▼•   Hinde^ 

fii,  for  a  tum  forfeited  by  wirtue  of  a  Cowp.  443.    And  see  PkuUppo  t.  Boie* 

liy-law  of  tbe  company,  &c.  »Ma,  1 6  East,  366.  S70*  Bamm  v.  Jlfonrsfj^ 

(«)  lo  MiarekuigUm  ▼.  Vennou  and  others,  9  Tanut.  373.  ASii 
jMtdoft  at  CMUkMt'Mn.  27  G.  5.  JET.  K., 

n  3  mth 
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1797.'  with  respect  to  the  payment  of  the  money  by  them  to  any  other. 
CamnaBfat  persona  will  vary  the  right  of  action.  As  to  the  case  pat  at  the 
ftcTMAKMi  bar,  of  a  promise  to  A.  for  the  benefit  of  B.  and  an  action  brought 

Datu.  hy  B.,  there  the  promise  must  be  laid  as  being  made  to  B., 
and  the  promise  actually  made  to  A.  may  be  given  in  evidence 
to  support  the  declaration.  The  Master  and  Wardens  may  bring 
the  action,  and  apply  the  money  to  the  use  of  the  company.  They 
may  sue  in  the  same  manner  as  the  Chamberlain  of  London  (a) 
does  for  the  Corporation  of  London:  and  they  would  probably 
declare  both  in  their  natural  and  official  capacities.  But  in  truth 
this  is  but  one  of  many  objections.  I  think  this  count  is  perfectly 
new,  and  cannot  be  supported.  I  would  go  as  far  as  possible  to 
prevent  loading  the  record  with  unnecessary  matter :  but  if  I  find 
myself  obliged  to  pronounce  that  the  matter  omitted  is  necessary 
(andasatpresentadvised  itdoesappear  so  to  me)andthatno  refe- 
rence is  made  to  the  by-law  on  which  the  forfeiture  accrues,!  must 
hold  the  count  bad,  unless  a  series  of  authorities  could  be  shewn 
to  prove  the  contrary.  U  is  not  stated  in  this  second  count,  that 
the  by-law  under  which  the  forfeiture  accrued,which  is  the  ground 
of  that  count,  is  the  same  by-law  as  that  mentioned  in  the  first 
count:  it  only  says,  "by  a  certain  by-law."  Now  if  we  cannot 
refer  to  the  first  count  in  order  to  get  at  the  constitution  of  the 
.  Corporation,  which  is  to  determine  where  the  power  of  jnaking 
by-lawB  resides,  and  that  the  by-law  in  question  was  actually 
made  according  to  that  constitution,  this  demurcer  mast  prerul. 
I  never  yet  saw  a  count  on  a  forfeiture  ofthis  kind  which  did  not 
state  all  these  circumstances.  It  may  not  have  beenamiss  to  tiy 
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copyhold  fines,  and  I  wonder  that  the  courts  ever  went  tha€       1797. 

length.  c^i::^^ 

Per  Curiam,  Judgment  for  the  Defendant.  F£LTMAxiat 

DAVItt 


GrEENSILL  17.   HOPLEY.  Nov.  10th« 

T>  AIL  being  brought  up  to  justify,  and  it  appearing  on  their  The  Court  win 
-^^  examination  that  though  they  had  no  written  indemnity,  have  recei?ed^ 
yet  that  they  looked  to  the  honour  of  the  Defendant's  attorney  •  l^^f^^^ 
for  being  indemnified,  who  had  said  that  they  should  not  be  demnity  from 

sufferers;  wrs^tuSJ^; 

Palmer  Serjt.  who  opposed  them,  cited  the  ruFe  (a)  of  Court  bat  will  give 

HU.  37  Geo.  3.  g^l  bX'  *" 

Le  Blanc  Serjt.  for  the  Defendant. 

The  Court  refused  the  bail,  but  said,  that  as  this  was  pressing 
the  rule  to  its  utmost  extent,  they  would  allow  the  Defendant 
time  to  put  in  fresh  bail. 

(tf)  HU,  57  Gm.S.  *<It  is  ordered  that  Defendants  in  thb  Coert,  if  snch  peiv 

from  and  aAer  the  last  day  of  this  term  son  or  persons  shaU  have  been  indemni* 

DO  person  or  persons  shall  be  permitted  fied  for  so  doint;  by  the  attorney  or  tt- 

to  iostify  himself  or  themselves  as  fsood  tornrys  concerned  for  such  Defendant 

and  sofficient  bail  for  anj  Defendant  or  or  Deftndiuits/* 


Robert    Almgill  and  Isabella   his   Wife,    Demandants    \oo.  I6tlk 
r.    Jambs  Bradshaw  Pierson    the  Elder,  and   James 
Bradshaw  Pierson   the  Younger,  Tenants. 

A  DAiR  Serjt.  on  a  former  day  obtained  a  rule  to  shew  cause  Jadgment  as 
■^^  why  judgment  as  in  case  of  a  nonsuit  should  not  be  entered  jj^^JJu**^  *  w 
ap  in  a  writ  of  right.  entered  np 

The  tenants  had  been  in  possession  since  the  year  1746;  issue  2andiuit*in  1*" 
in  the  cause  was  joined  Trinity  term  1796;  notice  of  trial  was  writ  of  ri^ht; 
given  at  the  Lent  assizes  1797,  when  the  grand  assize  was  cSiiJt^iteve 
elected ;  but  the  demandants  neglected  to  proceed  to  trial  at  bnn  if  he  baa 
the  Summer  assizes  following.  himself  onfair- 

Williams  Serjt.  on  this  day  shewed  cause.  Though  the  14  G.2.  *y  towards  tho 
p.  16.  only  makes  use  of  the  words  "Plaintiff**  and  "Defend-  coorseof  tba 
ant,"  yet  from  the  authorities  and  practice  on  the  subject  it  proceedings, 
ieems  admitted,  that  judgment  as  in  case  of  a  nonsijut  may  also  be. 

H  4  had 
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1797.       had  against  demaDdanta,     Netonum  v.  Goo^an  (a),  2  BL 1093. 
/^j^aoj.     '  ^  '^'     '^^^  reason  why  we  did  not  proceed  to  trial  at  the  last 
«•  Summer  assizes  was,  that  we  shortly  expected  to  abtain  material 

evidence  from  Frame,  viz.  the  Baptismal  Register  of  the  elder 
Pierson,  whose  legitimacy  was  to  be  disputed.  This  case  differs 
from  all  others,  for  where  issue  is  joined  on  the  right,  any  Judg- 
ment is  peremptory  [l]  and  may  be  pleaded  in  bar  to  every  other 
action  on  the  same  right.  The  estate  in  question  is  3000/.  a-year. 
It  was  stated  by  Rooke  3.  that  an  application  had  been  made 
to  him  by  the  tenants,  for  leave  to  examine  a  witness  on  inter- 
rogatorieB,  who  was  going  to  Naples  with  her  husband  and 
child,  to  which  the  demandants  refused  to  consent. 

Eyre  Ch.  J.  In  a  common  case  I  should  have  been  inclined 
tothink  the  excuse  set  up  hy  the  demandants  sufficient:  buttbe 
measure  which  they  mete  to  others  we  shall  mete  to  them.  When 
they  had  the  staff  in  their  hands  they  tried  to  put  difficulties  in 
the  way  of  the  tenant,  and  made  them  risk  the  loss  of  an  im- 
portant witness.  It  was  the  demandants  who  made  the  attack, 
and  who  ought  therefore  to  have  been  prepared  to  substantiate 
their  claim  before  they  made  it.  1  should  be  inclined  to  give 
more  indulgence  to  the  tenants  than  to  the  demandants,  who 
QOme  in  this  case  to  disturb  a  very  long  possession,  on  groands 
which  may  perhaps  be  good,  but  which  should  be  known  to  be 
good  before  the  action  is  commenced.  According  to  the  de- 
mandants' own  account  this  piece  of  evidence  was  a  new  disco- 
very, and  collateral  to  the  only  ground  on  which  they  were  in- 
duced to  commence  the  action :  nor  is  there  an^  reasonable  pro- 
bability for  supposing  that  they  will  be  able  to  proceed  at  the 
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passed  before  me,  I  think  the  demandants  behayed  yery  ill.    On       1797. 

general  principles  therefore,  as  well  as  on  this  particular  case,  I  aimoiix 
think  they  can  claim  no  indulgence.  v* 

Rule  absolute.  P******* 

Symmers  v.  Wason,  ^•*-  ^^^• 

A  RULE  was  obtained  on  a  former  day  calling  on  the  Plaintiff  Arrett  by  tke 
to  shew  cause  why  the  proceedings  in  this  action  should  not  ^ii;  decltnu 
be  set  aside  for  irregularity,  or  why  a  common  appearance  should  •'°''  ^^  ^"* 
not  be  entered  and  the  bail-bond  be  deliyered  up  to  be  cancelled. «'  Hom*  ined 

Shepherd  Serjt.  in  support  of  the  rule,  now  relied  on  the  two  ^  *J*  nimc  ©f 
following  objections:  1st,  llie  Defendant  was  arrested  by  the  held  regular, 
name  of  E.  Weston,  and  the  Plaintiff  filed  a  declaration  de  bene  '^ot^el\h^ 
ase  against  E.  H'ason,  ^ued  by  the  name  of  £.  Weston,  which  he  bail-bond  to  be 
contended  could  not  be  done  on  bailable  process,  unless  warranted  ^  *c«nceiie4 
by  the  Defendant's  putting  in  bail  above  in  a  different  name  from  becaate  the 

olace  where 

that  by  which  he  was  arrested.    2d,  The  jurat  of  the  affidavit  on  {he  affidavit  t» 
which  the  Defendant  was  held  to  bail  omitted  to  state  the  place  ^^^^  *®  ^"^^ . 

,  .  *  wa«  twom,  U 

wnere  it  was  sworn.  not  meationed 

Clayton  Seijt.  cofUri.  ^  iheiiirrt.(a) 

Heath  and  Rooke,  J*,  (absente  Eyre,  Ch.  J.)  overruled  both 
objections,  and 

Discharged  the  rule. 

'(«)  Tide  DeUmoy  ▼.  Coaatfn,  10  EMt,  328.  Greetulade  t.  Protheroe,  9  N.  ^.  iSf , 
MtMiaar  v.  Hertt^  3  M.  ^((  S.  450. 


Jefferson  r,  The  Bishop  of  Durham  and  Others,  ^••'  ^^^^ 

44   TpNGLAND,  to  wit.  Be  it  remembered  that  on  the  Morrow  JJj^^'p^ 
of  the  Holt/  Trinity,  before  the  Right  Honorable  Sir  has  no  power  te 
James  JByre.Knight,  and  his  Brethren  Justices  of  our  Lord  the  ^"*  "of^ 
King  of  the  bench  at  Westminster,  cometh  Thomas  Jefferson,  iMiwn  te  re- 
in his  own  proper  person,  and  giveth  the  Court  here  to  under-  fJ^"comnStr 
stand  and  be  informed,  that  whereas  the  Right  Reverend  Shute  tiog  waste  Id 
Ix>rd  Bishop  of  Durham  now  is  and  for  the  space  of  five  years  o^uu^l^i^l^ 
now  last  past  hath  been  Bishop  of  Durham,  and  during  all  least  at  the  loit 
that  time  hath  been  and  still  is  seised  in  his  demesne  as  eBte4persoii(ii) 
of  fee   in   right  of  his   bishopric  of   Durham,  of  and    in   a  '^^^^'  ""lat  no 
certain  wood,  or  parcel  of  wood  ground,  called   Walktngton  mon  law  hat 
East  Wood,  in  Walkington  in  the  county  of  York,  as  belonging  ^^  5f  The' 
to  and  parcel  of  the  possessions  of  his  bishopric,  containing  ConrtofCAoii^ 
divers,  (to  wit,)  192  acres  and  one  rood,  and  wherein  during  all  •'^  **•  ^^^ 

(«)  Yide  AcjT  ▼.  Junius  §f  Dviei,  15  Eut,  599, 

the 
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1797.        the  time  aforesaid,  until  the  waste  hereinafter  mentiiHied,  wen 
jEmuoH    'b^KS  tjuantities  of  timber  and  wood  growing,  and  in  part  wheie> 
'■  of  there  are  still  divers  lai^e  quantities  of  timber  and  wood 

Pdiiham,  growing;  and  that  JoAn  Xocftwoo^,  Gentleman,  now  holds  and 
during  all  the  time  last  aforesaid  hath  held  the  said  wood  or 
parcel  of  wood  ground  called  Watkington  East  ^ood,  as  lessee 
or  tenant  thereof,  under  the  said  Bishop  of  Durham:  And 
whereas  by  the  law  of  this  land,  bishops,  or  their  leasees  or 
tenants,  or  any  other  person  or  persons  by  their  or  any  of  their 
licence  or  authority,  ought  not  to  commit  waste  in  the  woodoi 
wood  grounds  belonging  to  and  parcel  of  the  possessions  of 
the  bishoprics  of-  such  bishops  respectively;  the  said  Thomas 
Jefferson  farther  gives  the  Court  here  to  understand  and  be  in* 
formed,  that  the  said  Bishop  and  the  said  John  Lockwood,  during 
the  time  aforesaid,  agreed  between  themselves  to  fell  the  timber 
and  wood  growing  in  the  said  wood  or  parcel  of  wood  ground, 
and  to  divide  the  money  arising  from  the  sale  thereof  between 
them  in  certain  proportions;  that  is  to  say,  one-third  thereof 
to  the  said  Bishop,  and  the  other  two-thirds  thereof  to  the  B&i4 
John  Lockwood;  and  in  consideration  tliereof  to  permit,  suffer, 
and  authorize  such  timber  and  wood  to  be  cut  down,  felled, 
and  taken  away  by  tJie  vendees  thereof  to  their  own  use;  amj 
the  said  Bishop  and  Jo/in  Lockwood  have  also  agreed  to  grub 
up,  eradicate,  and  destroy  the  timber  and  wood  growing  on  the 
said  wood  or  parcel  of  wood  ground,  and  to  convert  the  ground 
and  soil  thereof  into  arable,  meadow,  or  pasture ;  and  the  said 
Bishop  and  John  Lockwood,  or  one  of  them,  iu  pursuance  of 
such  agreement,  have  or  hath  sold  the  timber  and  wood  growing 
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to  €H>nTert,  and  have  in  fact  converted  the  ground  and  soil' 
tf  the  said  last-mentioned  part  of  the  said  wood  or  wood  ground 

■to  arable,  meadow,  or  pasture ;  and  the  said Leathern  and 

WUSmm  Briggs  have  declared,  that  they  will,  and  do  proceetl 
to  cat  down,  fell,  and  take  away  to  their  own  use,  by  virtue  of 
Ae  said  sale,  permission,  and  authority,  the  timber  and  wood 
gwiraig:  in  the  residue  of  the  said  wood  or  parcel  of  wood* 
gnniod  ;  and  the  said  Bishop  and  the  said  John  Lockwood  do 
iaCend  to  proceed  in  causing  the  same  timber  and  wood  in  the 
aid  residue  of  the  said  wood  or  parcel  of  wood  ground,  to  he 
grabbed  up,  eradicated,  and  destroyed,  and  in  converting  the 
poond  and  soil  thereof  into  arable,  meadow,  or  pasture, 
Wkereupon  the  said  Thomas  Jefferson  hereby  humbly  imploring 
Aeaid  of  this  Court,  prayeth  a  remedy  and  the  writ  of  our  Lord 
Ae  King  of  prohibition,  to  prohibit  the  said  Bishop,  the  said 

Mm  Lockwood,  and  the  said Leatham  and  William  Briggs 

fion  doing  any  further  waste  in  the  said  wood  or  parcel  of 
nod  ground,  by  cutting  down  or  felling  the  said  timber  and 
vtod  there  growing,  or  by  grubbing  up,  eradicating,  or  de* 
lirajiiig  the  timber  and  wood  there  growing,  or  converting  the 
poind  and  soil  thereof  into  arable,  meadow,  or  pasture.  And 
ilwas  granted,  S^c" 

Tbe  circumstances  under  which  the  present  application  was 
■ade,  as  appeared  from  the  affidavits  on  both  sides,  were  as 
fiiBow:  The  wood  in  question,  of  which  Mr.  Lockwood  htid 
ken  lessee  under  the  late,  and  is  now  lessee  under  the  present, 
Btthop  of  Durham,  had,  previous  to  the  year  1793,  been  subject 
Hcertain  rights  of  pasturage  in  the  owners  and  occupiers  of 
hfue^  and  lands  in  Walkington.  About  that  time  an  act  was 
piied  for  the  inclosure  of  the  wastes,  open  fields,  and  commons 
ii  WaUangton,  and  East  Wood  was  comprehended  therein.  In 
&e  affidavits  in  support  of  the  rule,  it  was  stated  that  at  the 
tiaie  the  above  inclosure  took  place,  assurances  had  been 
giieo  by  Mr.  Lockwojd,  that  the  wood  in  question  would  not 
k  est  down ;  but  this  was  denied  by  those  on  the  other  side, 
smI  proof  adduced  of  Mr.  Locktoood'a  ever  having  exercised 
^  right  of  cutting  timber  in  East  Wood.  There  was  no 
iaial  of  the  agreement  complained  of  in  the  suggestion,  be* 
tveen  the  Bishop  and  Mr.  Lockwood  for  cutting  down  the 
voo4;  hut  on  the  part  of  the  Bishop  it  was  sworn,  that  the 
wood  was  in  a  very  decayed  state ;  that  seventy  out  of  the 

19?  teres  of  which  it  consisted  were  to  be  replanted/ which 

would 
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179T,       would  produce  timber  of  greater  value  than  the  whole  than  stand- 

Jkffbriom    '''^'  ^^^  ^^^^  *''^  residue  being  employed  in  husbandry  would 

u.  be  for  the  advantage  of  the  see.     It  appeared,  moreover,  thst 

DuBHAM      J0trsoH,  in  whose  name  the  application  was  made,  was,  with 

respect  to  the  wood  in  question,  an  uninterested  person, 

In!/Vf/H(yterm,  Le  B/onc  Serjt.  obtained  a  rule  to  shew  canst 
why  the  prohibition  should  not  issue,  which  was  enlarged  till 
this  term :  the  parties  undertaking  not  to  fell  any  timber  in  the 
mean  time. 

Accordingly,  in  this  term,  Shepherd,  Heifwood,  William, 
and  Palmer,  i^erjts.  shewed  cause  against  the  rule,  which  wu 
supported  by  Adair,  Le  Blanc  and  Cockell,  Serjts, 

The  counsel  who  opposed  the  rule,  argued  in  the  following 
manner;  This  question  may  be  divided  into  three  head^, 
1st,  Whether  a  prohibition  to  stay  waste  directed  to  a  bishop, 
can  issueontof  any  court  of  common  law:  2dly,  Supposing  thai 
Kny  court  of  common  law  may  grant  it,  whether  it  can  issue  out 
of  the  Court  of  Common  Pleas:  3dly,  Supposing  the  Court  of 
Common  Pleas  to  have  the  power,  whether  they  will  grantil 
under  the  circumstances  of  the  present  case. 

1st,  Atcommoulawwastecould  be  committed  by  three  person 
only,  tenants  in  dower,  guardians  in  chivalry,  and  tenants  by 
the  curtesy,  Co.  Lilt.  63,  b.  64.  a.  2  Imt.  299.  and  some  have 
doubted  as  to  the  latter  (a).  By  Stat.  Marlebridge,  52  fJta.Z. 
e.  23.  and  Stat.  Gloucester,  6  £(/.  1,  c.  5.  a  writ  of  prohibition  ot 
waste  wasgiven  against  all  tenants  for  lifeand  tenants  for  yean. 
The  Stat.  West.  2.  13  Ed.  I.  c.  14.  took  away  the  writ  of  prohi- 
1)111011  of  waste  in  all  cases,  and  substituted  a  writ  of  summoni. 
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vkkh  notwithstanding  what  is  said  in  LiforcTs  case,  1 1  Co.  49.  b», 
ioes  not  appear  to  be  in  affirmance  of  the  common  law,  but  an 
■novation.  There  is  one  writ,  2  Roll.  Abr.  813.,  directed  to  the 
iheiiff,  to  prevent  an  abbot  from  committing  waste  in  the  pos* 
msioos  of  his  priory;  this  writ  is  teste  rege,  therefore  out  of 
Ckancerj;  and  a  $cire  facias  is  added  for  the  party  to  appear 
smem  nobu:  this  therefore  probably  issued  out  of  Chancery,  re- 
tviable  in  the  Kite's  Bench,  and  is  the  only  writ  at  all  resem- 
Ung  that  now  moved  fdr,  and  this  issued  at  the  suit  of  the 
EiDg,  who  was  the  patron,  and  was  directed  to  the  sheriff  and 
Mt  to  the  party.  Perhaps  it  was  the  writ  alluded  to  by  Lord 
Gib,  2  Itut.  299.,  which  went  to  the  sheriff  to  />reve7i^  waste,  and 
vkich,  he  says,  may  be  used  at  this  day.  The  prohibition  of 
viste  directed  to  the  party  which  lay  at  common  law,  having 
ken  taken  away  by  theStat*  ffef/.2.  the  present  motion  cannot  be 
iipported  unless  upon  some  distinction  in  favour  of  the  Crown. 
Iliis  is  an  application  for  a  prerogative  writ,  without  any 
idler  foandation  than  the  angry  dicta  (a)  of  Lord  Coke,  sit-- 
tiig  in  the  King^s  Bench,  and  asserting  the  jurisdiction  of  that 
Court  by  throwing  out  an  invitation  to  all  the  King's  sub- 
jects to  move  for  such  a  writ ;  and  yet  it  is  remarkable,  that, 
k  the  course  of  200  years,  no  person  appears  to  have  accept- 
ed the  invitation.  For  his  own  opinion  he  had  no  other 
poond  than  a  case  in  Parliament  which  occurred  300  years 
Urn  that  time,  viz.  the  Bishop  of  Durham's  case,  36  Ed.  1. 
(i)  Rot.  Pari.  vol.  i.  p.  198.  No.  46.  That  case  seems  to  have 
kea  much  understood.  Anthony  Beak  was  then  Bishop  of 
Ikrkam,  of  whom  Lord  Coke  says,  4  Inst.  216.  in  the  margin  : 
'This  was  Anthony  Beak  of  that  state  and  greatnesse  (c)  as 
wer  any  bishop  was,  Wolsey  except.'*  By  a  record  of  33  Ed.  1. 


1797. 

Jeftbrios 

Bitbop  of 


(«)  b  t  RM.  86.  ipuklog  of  tbe  writ 
tf  fiikUiitioo  to  a  bishop,  he  says,  «•  If 
IVMB  tnU  Movo  it,  I  wiU  gnot  it^* 
ttl  is  I  iZoll.  SA$.  aod  5  aii/«<.  91 ."  any 
Mi  MBf  liftve  tl^  writ  agiimt  him  (a 
Mr),  for  it  is  the  wnt  of  the  King." 

(I)  PirmoiiBt  la  Parlumbmto. 

A.  D.  1906.  95  fidv.  I.  No.  46. 
AM.  Bek. 
▼aflte  aaatrr  Hrtcncnr  le  Roy  entendre 
fe  Site  Ant<»yn  Rvetq;  de  Dorem  wait 
A^eatiHit  t«it  le  Boyi  apnrtenaaat  a  sa 
W!0tae  rm  fEvc^rbe  le  Dorem  p  doan  St 
fcat  Si  mmmw^i'^e  «an1e  Sc  p  mettre  forget 

4^  ftt  Sl  de  plniae  &  de  arder  Carbont. 
Eatra  ce  il  dwrge  let  bondet  del  Eagliae 
f  AvafBCS  aiaca  «t  taOhifti  aoxi  bieB 


des  damages  qe  le  Prioar  de  Dorem*  dr 
autre  Oeata  onnt  desrene  ^ert  lai  da- 

▼aant  les  Justices  are  Seignr  le  Roy  pur 
trespas  donnt  ill  es^atteiut,  come  d*aotre 
manere  de  taillages,  qil  toont  si  enpo- 
Yeris  qil  ne  pount  leur  terre  tenerdoaat 

si  ore  Seignr  le  Roy  qe  est  atowe  del 
Esglise  avantdite  ne  y  mette  remedie 
rEsglise  atantdite  sera  disherite  St  en- 

poTerie  en  prejudice  nre  Seignr  le  Roy 
dc  de  sa  Corone  St  dn  Cbapitre  de  Do- 
ream. 

Aespsaste— Ifa  responsum  est.  Inhi- 
beatnr  per  breve  de  Cancellaria  Epis- 
eopo  St  ministris  snis  ne  faciant  vastum 
de  contentis  in  petitionee 

{€)  Vid.  also  Sfw^i  Ckr9»UU,  p.  f07. 

Mot. 
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-R(i(.  101.  cited  by  No^  Attorney-General  Cro.  Car.  253.  it  tp- 
pears  that  the  Bishop  of  Jhirham  pretended  he  had  such  pri- 
vileges, that  the  King'a  writ  ought  not  to  run  there,  and  be- 
cause one  brought  the  King's  writ  there,  imprisoned  hira;  and 
lor  this  cause  it  was  adjudged,  that  he  should  lose  his  libeTliei 
ioT  his  time.  And  we  may  collect  from  Rot.  Pari.  vo\.  i.  p. 
197.  No.  39.  (o)  p.  205.  No,  77.  (A)  which  are  both  of  die 
33  Ed.  I.  that  the  temporalties  of  the  Bishop,  together  with 
the  recalls  tihertm,  were  then  in  the  hands  of  ihe.  King  (c) ;  for 
with  the  rcgalis  libertm  the  temporalties  passed,  as  the  de- 
meHnee  of  a  lord  go  with  the  manor,  and  the  profits  and  renti 
of  burgage  lands  with  the  borough.  Mtidoz  I'iima  Bargi,  p. 7. 
2fil,  Nor  is  this  at  all  improbable,  since  the  temporalties  of 
the  llishop  of  Norwif/i  were  seized  a  few  years  before  for  t 
similar  offence,  as  appears  by  Triii.  2 1  litl.  I .  Itot.  406.  cit.  Cro. 
Car.  253.  If  it  be  true  that  the  King  was  in  possessioo  of  tlie 
temporalties,  we  may  suppose  that  the  aid  of  parliameot  nai 
called  in  to  prevent  so  powerful  a  subject  as  Anthony  lieak  from 
committing  waste  on  lands  belonging  to  the  Crown.  The  cast 
of  the  Bishop  of  Durham,  35  Ed.  I ,,  was  probably  a  petition  v! 
the  commons  on  the  relation  of  the  Dean  and  Chapter,  to  tbt 
King  sitting  in  council,  that  is,  the  council  of  peers,  and  then- 

(*]  A. D.  1306.  SSEilw.I.  No.  99.  tonim&>nb-b»]lt>oraiD  Rpgis  ibidem,! 

Uxor  ll'ilii  It  lUareicSall.  dod  dutringil  aliqnern  libtrum  trn  lil^ 

Ad  ueticaem  B°alricU  que  fuit  Dsor  iiumindicla[ipatiipr(ih<\ju*iiiodi>aMi* 

Willi  deMaresch-l  peleim.  reruedium  i,;3i„i,i„n„irimoiJo»ai>q<.»dicti^ 

■n|«r  eu,  quod  ram   Ricns  pater  rjiii  Et  prseierciidentcuaioicepit  inmuin 

feofc-Mt  ate.  et  pmtniodum  len' ilia  de-  jj^i  Rggj,  ij„Enm  Dnnelm',  Derlinj- 

•Tlicriint  *d  maniK  Anloml  Epiicopl  mn,  Aiiketond.SlolLelon,  &  Galish^vH, 
Dunolm'  leiupore  rujut  dictiis  Wil1n«  — 
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fore  haying  had  the  concurrence  of  the  three  estates,  may  be  con^       1797« 
sidered  as  an  act  of  parliament  (a).  The  order  made  was  not  de-  j^J^jJ^JJ^ 
daratory  of  the  common  law,  for  the  petition  not  only  recites  «. 

waste  committed,  but  talliages  levied  on  the  bondsmen  of  the  pfiUS^^ 
church  to  pay  the  damages  which  the  Prior  of  Durham  had  re- 
coTered  (6)  in  an  action  against  the  Bishop ;  and  the  writ  in  that 
case  issued  out  of  Chancery,  not  as  a  court  of  justice,  but  as^  the 
repository  of  the  great  seal,  which  was  necessarily  annexed  to 
the  writ ;  and  Lord  Coke  must  have  been  mistaken  when  he 
said,  in  LiforJCs  case,  11  Co.  49.  a.  ''that  the  parliament  did  re- 
fer him  to  the  ordinary  remedy  of  the  common  law  by  writ  of 
prohibition  in  such  case,  ''since  by  the  Stat,  oj  fVest.  2.  13  Ed.  1. 
that  writ  (if  ever  it  lay  against  a  bishop)  was  taken  away. 

The  accounts  of  the  Bishop  of  Durham's  case  given  by  Lord 
Coke,  when  sitting  in  the  Court  of  King's  Bench,  are  variously  re- 
ported in  the  books.  In  Stockman  v.  Whither,  Mich.  \2Jac,  1  BaUL 
86.  he  is  made  to  assert  "that  the  Parliament  said  that  a  prohibi- 
tion ought  to  be  granted  out  of  the  King's  Bench,  and  that  it  was 
granted  accordingly."  And  in  a  note  in  2  Bukt.  279.  of  the  same 
year  and  term  that "  on  motion  made,  the  prohibition  was  granted 
liy  the  Judges  of  the  King's  Bench."  But  in  the  case  otKnotdle 
T.  Hartey,  1  Roll.335.  he  says,  "that  it  was  granted  in  Parlia- 
ment."   In  Stampe  v.  Clinton,  alias  Liford,  1  Roll.  100.  he  is 
«gain  reported  to  have  said,  "  that  it  was  granted  in  the  King's 
Bench:"  whereas  in  his  own  report  of  Li^r^s  case,  he  citen 
the  Roll  in  Parliament,  "  inhibeatur  per  breve  de  cancellaria." 
In  three  books  therefore  he  is  reported  to  have  affirmed  that 
the  writ  in  the  Bishop  of  Durham'%  case  went  from  the  King's 
Bench;  and  probably  he  did  so;  but  had  reason  to  alter  his 
opinion  when  he  came  to  make  out  and  publish  his  own  report 
of  Lifard'B  case.    If  however  we  are  to  consider  the  writ  in 
that  case  as  a  coimion  law  writ,  perhaps  these  discordant  ac« 
counts  may  be  reconciled  in  this  manner.  Formerly  the  courts 
lof  common  law  could  not  grant  any  prohibition  in  any  case,  un- 
less the  party  were  in  contempt  of  an  original  writ  directed  to 
him  out  of  Chancery:  which  was  not  returnable  either  in  the 
King's  Bench  or  Common  Pleas,  but  was  directed  to  the  Court 
Or  party  prohibited :  if  notwithstanding  such  writ  with  alias  and 
fhtries,  the  Court  or  party  persisted  in  doing  that  which  was  pro- 
hibited, an  a^chment5fir/>roAtU/toii  issued  returnable  either  in 

(«)  Yid.  I  Bl.  Cpm.  189.  4  Iu»t.  f  5. 

{h)  4  lui.  Ue.    ft  RO.  Par.  p.  I69r  N«^87« 

:.      •  thi. 
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1797.       the  King's  BmcA  or  Common  Pleat.   LangdaWn  case,  12  Co.  68. 

3m%Zom  38/f.6. 14.  abridged  Bro.ProAi6ifto»,p/. 6.  This  was  probably 
*•  the  origioal  practice  in  all  prohibitioDs.     Afterwards  these 

Ommtm.  ^o^^^  on  &  fiction  isBued  an  ori^nal  writ  in  prohibitioQ  to  eoa- 
fine  EcclesiaBtica]  Courts  within  theirjurisdiction;  if  the  Judges 
of  those  Courts  proceeded  contrary  to  the  common  law,  the 
Courts  of  King's  Bench  or  Common  Pltat  allowed  a  suggestioo 
to  be  filed  that  they  had  proceeded  bo  and  so,  and  auppoaed 
them  in  contempt,  as  if  a  writ  had  actually  issued  out  of  Chancery 
and  this  may  serve  to  explain  the  words  in  I'ili.  Abr.  Attarh- 
ment  sur  Prohibition,  pi.  13.  2  Iiint.  ^(.0.  and  4  lint.  99.  "  That 
the  common  law,  which  in  those  cnses  is  ii  prohibition  of  itself, 
stands  instead  of  an  original."  Tiiis  fiction  did  not  easily  gaia 
ground  in  the  Common  PUas.  limke,  who  was  himself  Chief 
Justice  of  the  Common  Pltaf,  doubts  it  {a).  In  Mich  aJac. 
Langdales  case,  12  Co,  58,  it  was  debated  in  the  Common  I'hai, 
whether  that  Court  could  issue  a  prohibition  to  the  Court  of 
High  Commissioners,  when  no  plea  was  there  pending,  and  it 
was  resolved  by  Coke,  Chief  Justice,  and  the  other  Judges  of 
that  Court,  that  it  might.  And  in  the  next  year  Lord  Chancel- 
lor Egerton  called  together  the  Judges  of  the  King's  Bench  Roi 
Exchequer,  of  whom  he  demanded  whether  the  Court  of  Coiif 
man  Pleas  had  aulhorily  to  grant  any  prohibition  without  writ 
of  attachment  or  plea  depending;  and  the  above  resolution 
was  unanimously  affirmed.  4  hiit.  99.  100.  (6).  And  this  seem! 
to  be  now  settled;  for  in  Bushell's  c&se,  P'aughan  157.  Lord 
Vaughun,  speaking  of  the  Common  Pleas,  said  "all  prohibitioM 
for  incroaching  jurisdiction  issue  as  well  out  of  the 
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The  first  case  in  which  the  powet*  of  the  A7«g'#  Bench  to       1797. 
iffiiie  an  original  writ  in  prohibition  of  waste  was  asserted,  was   j^mRtoir. 
Stocknum  v.  fWither,  1  Roll.  86. ;  also  alluded  to  in  the  anony-  ». 

■008  note,  2  Bulsi.  279.,  which  varies  from  Rolle  by  saying,     Dvraam. 
"We  will  grant  it  by  the  stat.  36  Ed.  1  .'*    As  that  however 
vu  founded  on  the  idea  that  the  writ  in  the  Bishop  of  Dt/r- 
im's  case  issued  out  of  the  Kittg^s  Bench,  contrary  to  the  au- 
tkrity  of  the  Parliament  Rt>ll,  it  must  fall  to  the  ground. 
Besides  it  is  contradicted  by  a  report  of  the  same  case  under 
&e  name  of  the  Bishop  of  Salisbury'B  case,  Godb.  239.,  where     , 
kwas  holden  that  though  waste  by  a  bishop  may  be  punished 
11  the  Ecclesiastical  Court,  that  a  prohibition  will  not  lie;  and 
tbe  reporter  cites  2  H.  4.  3.  where  Thirning  C.  J.  and  Tirwit  J. 
■^^h^i"  the  same  doctrine.     Vid.  also  Bro.  Abr.  Deposition^ 
ji.\.  The  next  case  in  order  is  Knomle  v.  Uarvey,  1  Roll.  335. 
3  JBdlrfr.  158.  where  a  prohibition  was  granted  to  a  vicar  by  the 
cflDmon  law  for  cutting  down  trees ;   but  from  Bulstrode  it  ap- 
fOLis  that  the  trees  were  growing  in  the  church-yard  which 
mild  bring  it  within  the  35  Ed.  l."ne  rector  prosternat  arbores, 
kc"  moreover  the  writ  was  moved  for  by  the  churchwardens 
fading  a  suit  between  them  and  the  Defendant,  and  might 
Aoefore  have  issued  under  the  statute  of  Gloucester.  Sacker^H 
mt,3  Bulsi.  91.  Moor  917.  cited  I  Roll.  335.  which  comes 
BOt,  was  a  prohibition  against  a  vicar  continuing  in  possession 
tf  the  vicarage  by  consent  of  the  parties  after  judgment  against 
III,  and  was  therefore  either  pendente  placito,  or  founded  on 
&e  writ  in   the  Register,  p.  11.     Costard's  case,  2  Roll.  111. 
nsonly  a  prohibition  to  a  vicar  under  35  Ed.  1.  and  Dmry  v. 
Ifltf,  Hob.  36.  to  an  incumbent  for  waste  while  a  quare  impedit 
Us  pending.     There  is  a  case  of  the  Lord  of  Rutland,  1  Ler. 
117.    1  Keb.  bbl.     1  Sid.  152.  which   according  to  the  two 
hgt  reporters  was  an  application  for  a  prohibition  to  a  rector, 
k opening  mines  in  the  glebe;  according  to  J^^vinz  for  open- 
iig mines  and  cutting  down  trees;  but  from  the  record  of  the 
OM,  Liber  Placitandi  246.  the  first  account  appears  to  be 
eonect;  the  Court  said,  ''that  if  it  were  grantable,  no  mines 
codd  ever  be  opened  in  the  glebe;"  but  added  ''that  for 
eittiDg  down  trees  to  the  destruction  of  the  church,  they 
•Olid  grant  it;"   probably  under   the   35  Ed,  1.     All  tbe 
coes  in  the  books  have  now  therefore  been  disposed  of,  ex- 
cept a  case   of  Acland  v.  Atwell,  2  Roll.  Abr.  813.  where 
t prohibition  was  granted  to  a  patron  against  a  prebendary 
VOL.  I.  I  for 
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1797.        for  cutting  down  trees,  by  Lord  Keeper  Coventry  ;  that  indeed 

JnrBMoii    "  *  "^"7  '*'°**  note,  and  though  we  cannot  say  on  what  gronndi 

v.  it  was  allowed  in  a  Court  of  Equity,  yet  we  contend  that  then 

Ddkmam.-     '^  ^°  authority  foi;an  original  writ  of  prohibition  out  of  fl  Court 

of  common  law. 

Admitting  however  that  a  prohibition  may  be  granted  agunat 
a  parson,  there  is  nothing  to  shew  that  it  can  against  a  bishop. 
With  respect  to  a  parson  the  fee  of  the  glebe  is  in  abeyance ;  bat 
thefeeofthebishoprickiBinthe  bishop;  the  latter  may  join  the 
mtse  in  a  writ  of  right.  Co.  Latt.  300.  b.  but  the  former  cannot 
for  the  weakness  of  his  title.  F.  N.  B.  The  seisin  of  a  bishop 
may  be  compared  to  that  of  a  corporation  aggregate,  and  a  pro- 
hibition might  as  well  go  against  the  one,  as  against  the  othei: 
indeed  2  H.4.  S.Khews  that  a  bishop  is  not  punishable  for  waste 
at  common  law  i  and  in  the  Lord  of  liittlaiitTs  case,  1  Keb.  557, 
where  a  doubt  wa»  raiiied,  whether  a  parson  could  open  nuDes, 
the  Court  said,  "  he  may  well  enough  do  it  as  eves  gue."  B> 
fore  the  13  Elii.  a  bishop  was  so  far  seised  in  fee  that  he  mtsbt 
alienate,  and  even  after  that  time,  till  1  Jac.  1.  he  migil 
alienate  to  the  crown. 

2dly,  At  the  division  of  the  Aula  Regis  the  power  of  the  Court 
of  ConimoHP/eaj  was  chalked  out  with  precision.  Its  jurisdictiflD 
arises  in  consequence  of  original  writs  out  of  Chancery,  re- 
turnable here.  This  appears  from  the  words  of  Bracton  105.1. 
iine  warranto  jurisdiclionem  nan  liuhet  »ec  coerciouem,  ifc.  sod 
again  Bract.  108.  ajusticiarii  loquelas  omncs  de  (piibui  habeiit  wur- 
rantuiH  terminanles,  ^c.  and  from  4  Inst.  99.  There  are  indtel 
some  exceptions  to  this  rule.     This  court  may  issue  origiml 
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.iDethod  of  granting  prohibition  in  the  King*s  Bench  and  the       1797. 

Common  Pleas:  here  a  suggestion  must  be  entered  on  record,    Jewweuqm 

for  it  is  the  suit  of  the  party ;   there  it  is  a  commission  prohi-       .  «• 

bitory  issuing  at  the  suit  of  the  King  on  a  mere  surmise.     Dubjulm. 

Latch.  114.    The  words  of  Lord  Coke,  when  sitting  in  the 

King's  Bench,  '*  we  will  also  for  the  King  grant  a  prohibition/' 

2  Butst.  279.  and  "it  is  the  King's  writ,"  1  Roll.  336.  can  have 

Jio  application  to  the  Court  of  Common  Pleas;  for  its  being  the 

JSitiig's  writ  is  the  very  reason  why  it  should  not  issue  from  this 

Courty  which  only  holds  pleas  between  party  and  party.     But 

the  Court  of  King's  Bench  has  the  power  of  issuing  certain 

writs,  such  as  mandamus  and  quo  warranto,  which  are  peculiar 

to  that  Court  where  the  King  himself  is  supposed  to  sit,  and 

irith  which  no  other  Courts,   not  even  the  Court  of  Chancery , 

can  interfere.  Besides  there  is  less  objection  to  this  writ  lying 

in  the  King's  Bench,  where  the  crown  has  its  officer  called  the 

King's  coroner,  who  acts  as  its  attorney. 

3dly,  This  is  an  application  to  the  discretion  of  the  Court. 
1  Ld.  Raym.  587.  If  the  writ  were  demandable  ex  debito  justi^ 
tut,  the  party  need  have  done  nothing  more  than  file  an  affi- 
davit of  the  truth  of  the  suggestion;  but  here  the  Court  has 
granted  a  rule  to  shew  cause.  It  is  to  be  observed,  that  in  all 
the  cases  where  prohibitions  have  been  granted  against  church- 
men, it  has  been  at  the  suit  of  their  patrons.  From  the  record, 
lAber  Placitandi  246.  the  application  in  the  Lord  of  liutland's 
case  appears  to  have  been  made  by  the  patron,  though  the  re- 
ports do  not  state  it  so.  In  Strachy  v.  Francis,  2  Atk,  217.  an 
injunction  was  granted  against  a  rector  on  behalf  of  the  patron^ 
to  stay  waste  in  a  church-yard ;  but  there  the  Lord  Chancellor, 
according  to  a  manuscript  {a)  note  and  another  report  of  the 
tame  case  in  Barnadiston's  Reports  in  Chanc.  399.,  by  the  name 
Qf  Bradley  v.  Stratchy,  doubted  at  first  whether  even  a  patron 
could  have  it,  or  whether  it  must  not  be  obtained  at  the  suit  of 

{«)  Tbis  was  a  note  in  the  margin  of  "  was  proper,  anloAs  in  the  name  of  the 

1  Cf .  Ou  Ahr.  399.  formerly  belonging  *'  Attorney  General,  imagining  the  pa- 

t»  Mr.  Browm  of  the  Chancery  bar,  and  *'  tron  was  only  a  trustee  for  the  clinrch, 

asfottows;  ^  Mureh  l7th,  1740,  at  *'and  interested  only  as  to  the  presen- 


"  the  seal  Siraehey  v. ,  Motion  by  *'  tation,  and  denied  the  injnnction,  bnt 

**  Mr.  Attorney  General  for  injunction  '*  the  next  day  he  changed  his  opinion 

''by  the  PUintiff  who  was  patron  of  the  "  and  granted  it,  saying  it  was  a  proper 

^dmrcfa,  (and  Qu.  if  ordinary  was  not  "  bill,  In  imitation  of  the  prohibition  of 

**  e»>pfaiiDtiffP)  to  stay  waste  on  hinds  **  waste,  which  the  patron  might  have 

*  booght  oot  of  the  money  for  the  aiig-  ^  at  common  law ;  and  he  cited  RoWg 

"aeotatioo  of  poor  livings.  Lord  HarO*  "  Abr,  tit.  IVastef  and  R.  LifvriVB  caae, 

at  int  tfoabted  if  inch  a  bill  **  Co.  Rep. 

I  2                                            the 
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1797.       the  crown.     So  the  injunction  in  Knight  v.  Mosdey,  Ambl.  17(S. 

itTfiMom    "**  allowed  on  a  bill  bif  the  patron ;  and  it  was  there  said  by 
tr.  the  Lord  Chancellor,  "  that  an  injunction  has  been  granted 

DuacuM.  against  a  bishop  at  the  instance  of  the  Attorney  General," 
though  indeed  on  a  search  in  the  Court  of  Chancery,  no  ia- 
junction  to  a  bishop  is  to  be  found  on  its  records.  Here  tiK 
application  is  on  the  part  of  an  uninterested  stranger;  whicli  1 
if  the  Court  were  to  allow,  a  writ  might  be  obtained,  to  pre- 
vent that  being;  done,  which  those  who  hare  the  patronage 
might  consider  as  tending  to  the  melioration  of  the  see,  on  the 
ground  of  its  being  waste  within  the  strict  terms  of  the  com- 
mon law.  The  only  tine  for  the  Court  to  pursue,  is  to  examine 
whether  the  act  of  the  bishop  has  been  for  the  benefit  of  the 
church  or  not.  Now  it  appears  by  the  affidavits  on  the  part  of 
the  bishop,  that  in  this  very  instance  the  most  etiectual  means 
are  taken  by  him  for  the  improvement  of  the  revenues  of  the 
see.  If  the  trees  belonging  to  the  church  could  never  be  cut 
down,  the  consequence  would  be,  that  after  a  certain  period 
they  must  decay,  and  the  see  would  be  rather  impoveriihed 
than  improved.  That  bisliops  may  cut  them,  may  be  collected 
from  the  right  which  they  formerly  possessed  of  granting  leases 
without  impeachment  of  waste;  which  right  was  recognised 
in  the  Bishop  of  Lo/uhn  v.  fVeb.  1  P.  Ifms.  527.  and  the  Bishop 
of  tVinchester'a  case,  cited  Freem.  65.:  in  the  first  of  those 
cases  an  injunction  was  obtained  against  the  tenant  for  cany- 
ing  away  the  soil  for  bricks,  and  in  the  second  for  cutting 
down  all  the  trees  at  the  end  of  his  term ;  but  both  at  the  de- 
e  of  the  bishops  for  an  abuse  of  a  privilege  which  their 
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and  other  ecclesiastical  persons  who  hold  estates  for  life  do       1797. 

not  come  within  the  spirit  of  stat.  Marlebridge,  c.  23.  and  stat,    j,,,BRto« 

Gitnic.  c.  5. ;  for  although  bishops  are  held  to  be  something  more  «. 

than  mere  tenants  for  life,  yet  that  is  only  to  enable  them  to     Duu4Jf* 

Bae,  not  to  aliene  their  estates.     Besides,  they  fall  within  two 

of  the  descriptions  of  persons  who  were  liable  at  common  law : 

the  church  lands  being  constantly  denominated  the  dowry  of 

the  church,  and  churchmen  being  assimilated  to  tenants  in 

dower,  and  also  being  looked  upon  as  the  guardians  of  the 

:hurcb,  which  according  to  the  maxim  of  the  law  is  always  tit* 

fra  ietatem,  they  must  be  equally  liable  to  a  writ  of  prohibition 

with  tenants  in  dower  and  guardians  in  chivalry.     It  has  been 

contended  that  a  bishop  is  so  far  seised  in  fee  of  his  temporaI-<t. 

ties,  that  before  the  restraining  statutes  he  had  the  complete 

disposal  of  them,  except  as  to  absolute  alienation :  and  twa 

cases  were  cited  in  support  of  this  doctrine,  1  P.  fVms,  557.  and 

Freem.  55.,  but  both  those  cases  seem  to  refute  the  proposition^ 

for  in  both  of  them  the  Court  enjoined  the  lessees  from  doing 

what  they  certainly  might  have  done  under  a  lease  from  any 

other  tenant  in  fee.    The  act  of  the  Court  in  those  cases  caoe 

be  supported  on  no  other  ground  than  this,  that  if  the  lessee^ 

ander  colour  of  an  authority  from  the  bishop,  was  attempting 

the  disherison  of  the  successors  of  the  see,  he  was  exceeding 

that  power  which  the  bishop  was  entitled  to  confer,  and  dqing 

what  the  bishop  himself  could  not  have  done. 

It  has  been  argued  that  the  cases  of  prohibitions  to  stay  waste 
M>mmitted  by  rectors  in  their  church-yafds,  were  grounded  on 
the  35  Ed.  L  and  that  that  statute  was  not  in  affirmance  of  the 
common  law :  but  the  church-yard  is  a  part  of  the  glebe,  and 
the  rector  was  as  much  restrained  from  committing  waste  there, 
IS  on  any  other  part  of  the  glebe ;  besides.  Lord  Coke  expressly 
lays,  in  Lifor^s  case,  that  the  treatise,  intituled  "  Ne  rectores 
orosiernant/^  6^c,  is  in  affirmance  of  the  common  law. 

The  application  of  the  Bishop  of  -Ditrham's  case  to  this  has 
been  denied.  It  has  been  contended,  that  having  received  th&afr- 
lent  of  the  three  branches  of  the  Legislature,  it  ought  to  be  con* 
lidered  as  a  statute ;  but  its  never  having  been  treated  as  such 
in  the  courts  of  law  aflords  a  sufficient  answer  to  that  observa- 
tion. We  must  also  recollect  that  the  two  Houses  of  Parliament 
it  that  time  entertained  a  species  of  original  (a)  jurisdiction^^     [  H^  I 

(a)  Vifl.  HaU  on  PttrliMunis^  c.  17.  by  Umrgrwe^ 

I  3  which 
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1797.       which  has  heen  many  years  disosed.   The  Rolls  of  Pariiamod 
shew  that  the  House  of  Commons,  as  the  great  inqaest  of  the 
V.  natioD,  not  only  presented  offences,  but  preferred  the  coe*- 

Sj^JI*  Jf  plaints  of  individuals,  which  were  decided  upon  by  the  Crown, 
assisted  sometimes  by  the  councils,  and  sometimes  by  the 
courts  of  law.  Perhaps  the  Bishop  of  Durham's  case  was  Ho- 
cided  in  the  latter  way.  It  seems  to  have  been  a  presentment 
by  the  Commons  to  the  crown,  and  by  the  Crown  referred  to 
the  Courts  of  law.  The  matter  of  complaint  was  cogniiable 
by  them:  and  the  remedy  pointed  out  and  e:iven,  was  a  pro- 
hibition issuing  fioraewhere,  and  applicable  to  the  case  of  a 
bishop  cutting  down  the  timber  on  his  diocese.  Lord  Cok^i 
words  in  Stochman  v.  Whither  do  not  contradict  the  Roll  b 
Parliament.  The  parties  were  referred  to  the  ordinary  pro- 
cess of  the  Courts  of  tVestminsttr  Hull,  and  possibly,  instead 
of  applying  to  Chancery,  they  applied  to  the  King's  Bend, 
and  so  the  prohibition  went  from  thence :  or  the  contradiction 
may  be  explained  in  the  manner  suggested  by  the  counsel  on 
the  olhcr  side.  Anciently  all  prohibitions  may  have  originated 
in  writs  out  of  Chancery ;  and  this  is  much  confirmed  by  the 
forms  of  pleading  at  this  day:  for  the  declaration  supposes 
Buch  a  writ  to  have  issued,  and  charges  the  party  with  havini 
disobeyed  it,  and  he  is  proceeded  against  as  if  he  had.  Itii 
well  known,  that  in  common  cases  in  this  Court,  no  origiail 
is  sued  out  till  the  record  is  made  up  ;  in  this  manner  the  ori- 
ginal writ  in  prohibition  may  have  been  intirely  disused:  bnl 
if  the  ancient  practice  had  not  been  departed  from  so  eiH? 
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to  that  case,  says,  ''and  this  seems  to  be  good  law;"  and  in       1797. 

2  Buht.  279.  it  is  said,  that  the  whole  Court  agreed  with  him.   jBjpm,o» 
The  same  is  again  recognised  in  Stampe  v.  JJford,  Roll.  100.       \  »• 
and  LaforcTs  case,  1 1  Co.  49.,  where  it  is  called  the  ordinary     dwrhaS 
remedy  of  the  common  law.    That  a  prohibition  may  issue 
against  a  parson  is  clear  from  Knowle  v.  Harvey,  1  RolL  336. 

3  Bulst.  158.  and  though  that  case  is  open  to  the  observation 
that  there  was  a  plea  pending,  yet  it  is  expressly  said  to  have 
been  granted  by  the  common  law  on  suggestion.  Sacker'%  case 
was  not  plea  pending,  for  the  suit  was  at  an  end,  and  Lord 
Coke  there  said,  ''  you  may  have  a  prohibition,  not  only  for 
the  patron,  but  also  for  any ;  for  the  second  incumbent :  for 
this  is  the  King's  writ,  and  any  one  may  have  a  prohibition 
for  the  King."  Whether  Costard's  case  was  under  36  Ed.  1 .  ne 
rector,  &c.  or  not,  is  immaterial,  since  that  statute  was  in  af^ 
firmance  of  the  common  law,  and  clearly  a  prohibition  of  waste 
was  there  granted  against  a  vicar  on  motion  in  the  King*s 
BencK  These  cases  are  almost  all  abridged  in  2  Roll.  Abr.  813. 
and  to  them  is  added  Acland  v.  Atwell,  to  which  no  answer 
has  been  given.  In  the  Lord  of  Rutland's  case,  1  Keb.  667,, 
which,  according  to  the  record  in  the  Liber  Pladtandi  246.  ia 
the  most  accurate  report,  the  Court  said  they  would  grant  a 
prohibition  against  a  parson  for  waste  in  cutting  trees ;  and  in 
Jjiber  Pladtandi  240.  there  is  a  record  of  a  suggestion  for  such 
a  prohibition  in  the  King's  Bench,  which  serves  to  shew  that 
cutting  down  trees  was  then  the  subject  of  prohibition  on  sug-> 
gestion  in  a  court  of  common  law.  This  doctrine  therefore 
does  not  depend  on  the  hasty  dicta  of  Lord  Coke  in  court,  but 
was  deliberately  adopted  by  him  in  his  closet,  and  introduced 
into  his  reports ;  nor  does  it  rest  on  the  authority  of  one  Judge 
or  one  reporter,  but  is  confirmed  by  the  repeated  determina- 
tions of  the  whole  Court,  reported  in  different  books.  It 
seems  also  to  have  been  sanctioned  by  the  subsequent  opinions 
of  Lord  Hardwicke,  2  Atk.217.  Bamardist. 399.  and  Amb.  176, 
who  granted  injunctions  against  churchmen  to  stay  waste  on 
analogy  to  the  prohibition  at  common  law. 

2dlyi  A  distinction  has  been  attempted  between  prohibitions 
to  restrain  waste,  and  to  restrain  an  excess  of  jurisdiction^ 
but  has  been  supported  by  no  authorities;  and  reason  operates 
against  it.  It  has  been  urged,  that  unless  this  Court  were  to  ^ 
issue  prohibitions  to  inferior  Courts,  its  own  jurisdiction  would 
1^  infringed.    But  it  may  be  answered^  that  such  prohibitions 

1 4  issuQ 
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issue  OD  matters  which  could  never  come  before  tlie  Comum 
Pleas  for  judgment.  Thus  if  an  inferior  Court  construe  an  set 
of  Parliament,  io-a  subject  peculiar  to  its  jurisdiction,  contnry 
to  the  rules  of  the  common  law;  as  in  cases  of  prize,  wbich  are 
not  cognisable  hy  this  Court.  Brymer  and  others  v.  Atkiiu, 
1  H,  Bi.  164.  But  supposing  it  had  any  where  been  holdea 
that  this  Court  had  not  a  concurrent  authority  with  the  King'* 
Bench  in  prohibiting  the  inferior  Courts,  yet  in  cases  of  waste, 
which  seem  to  be  peculiar  to  this  Court,  it  ought  to  have  the 
power  of  prohibition.  This  is  called  a  prerogative  writ,  but  it 
is  also  a  civil  remedy;  and  indeed  the  prohibition  to  the  infe- 
rior Courts  is  as  much  a  prerogative  writ  as  the  present.  So 
quari  impedil  is  a  prerogative  writ;  and  yet  that  is  so  peculiar 
to  this  Court,  that  it  is  an  instance  of  the  King's  power  that 
he  may  sue  it  in  any  other  Court,  {a) 

3dly,  It  stands  settled  as  the  unanimous  opinion  of  all  the 
Judges,  that  this  Court  may  grant  prohibitions  in  certain  cases 
without  plea  pending.  Langdale'»  case,  12  Co.  68.  4  Tttat.  100. 
If  therefore  itis  established  that  the  circumstance  of  plea  poid- 
ing  is  not  necessary  to  give  jurisdiction  to  this  Court,  then  ill 
the  cases  which  have  been  cited  of  prohibitions  granted  in  the 
King's  Bench  plea  pending,  may  be  considered  as  authorttiea 
for  the  Common  Pleas  to  grant  them  where  plea  is  not  pending^ 
In  this  question  the  Court  will  not  examine  how  far  the  timber 
ought,  with  a  view  to  the  benefit  of  the  church,  to  be  cut  dowD, 
or  whether  the  produce  is  to  be  employed  for  the  reparation  of 
the  palaces  or  other  tenements  of  the  see.  The  intentioii  of  dfr* 
stroying  the  woods  of  the  diocese  is  avowed.  But  the  law  pro- 
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prohibition  from  the  Court  of  Chancery,  which  was  considered 
as  the  foundation  of  a  suit  between  the  party  suffering  by  the 
waste,  and  the  party  committing  it.  If  that  writ  was  obeyed,  the 
ends  of  justice  were  answered;  but  if  that  was  not  obeyed,  and 
an  alias  and  pluries  produced  no  effect,  then  came  the  original 
writ  of  attachment  out  of  Chancery,  returnable  in  a  court  o^ com- 
mon law,  which  was  considered  as  the  original  writ  of  the  court. 
The  form  of  that  writ  shews  the  nature  of  it.    It  was  the  same 
original  writ  of  attachment  which  was  and  is  the  foundation  of 
all  proceedings  in  pcohibition  and  of  many  other  proceedings 
in  this  Court  at  this  day.     Si  (a)  A.  B.  fecerit  te  securum,  S^c. 
tunc  pone,  S^c,  quod  sit  coram  justidariis  nostris,  8^c.  osten  sura  quare 
fecit  vastam,  8^c,  contra  prohibitionem  nostram,  8^c.  That  writ  be- 
ing returnable  in  a  court  of  common  law,  and  most  usually  in 
the  Court  of  Common  Pleas,  on  the  Defendant  appearing  the 
Plaintiff  counted  against  him;  he  pleaded,  the  question  was 
tried,  and  if  the  Defendant  was  found  guilty,  the  Plaintiff  re- 
covered single  damages  for  the  waste  committed.     Thus  the 
matter  stood  at  common  law.   It  has  been  said,  (and  truly  so  I 
think,  so  far  as  can  be  collected  from  the  text-writers,)  that  at 
the  common  law  this  proceeding  lay  only  against  tenant  in 
dower,  tenant  by  the  courtesy  and  guardian  in  chivalry.  It  was 
extended  by  different  statutes  {b)  to  farmers,  tenants  for  life^ 
and  tenants  for  years,  and  I  believe  to  guardians  in  socage. 
That  which  these  statutes  gave  by  way  of  remedy,  was  not  so 
properly  the  introduction  of  a  new  law,  as  the  extension  of  ite  old 
one  to  a  new  description  of  persons ;  the  course  of  proceeding 
remained  the  same  as  before  these  statutes  were  made.  The  first 
act  which  ititroduced  any  thing  substantially  new,  was  that  (c) 
which  gave  a  writ  of  waste  or  estrepement  pending  the  suit.  It 
follows  of  course  that  this  was  a  judicial  writ,  and  was  to  issue 
out  of  the  courts  of  common  law :  but  except  for  the  purpose  of 
staying  proceedings  pending  a  suit,  there  is  no  intimation  in  any 
of  our  text  writers  that  any  prohibition  could  issue  from  those 
Courts.  By  the  stat.  of  West.  2.  the  writ  of  prohibition  from  the 
Chancery  which  existed  at  common  law  is  taken  away,  and  the 
writ  of  summons  substituted  i|i  its  place :  and  although  it  is 
said  by  Lord  Coke,  when  treating  of  prohibition  at  the  common 
law,  that  it /'may  be  used  at  this  day,"  those  words,  if  true  at 
all,  can  only  apply  to  that  very  ineffectual  writ  directed  to  the 
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1797.      sheriff,  empowering  him  to  take  the  poste  comiiat6*  to  prttaU 
JwrBRMM    *^^  commissioD  of  waste  intended  to  be  done.  The  writ  directed 

«.  to  the  paitj  was  certainly  taken  away  by  the  atatuta.     At  leaat 

UvRBAii.  »s  f"  ^  >°y  researches  go,  no  such  writ  has  issued  even  firam 
Chancery,  in  the  common  cases  of  waste  by  tenants  in  dower, 
tenants  by  the  curtesy,  and  guardians  in  chivalry,  tenants  for 
life,  8tc,  8tc.  since  it  was  taken  away  by  the  statute  of  Westm.  2. 
Thus  the  common  law  remedy  stood  with  the  alteration  above- 
mentioned,  and  with  the  judicial  writ  of  estrepement  introduced 
pendente  lite. 

As  far  as  canbecollectedfromthe  text  writers  ofa  very  early 
period,  and  from  the  forms  of  proceeding  contained  in  books  of 
veiy  high  authority,  such  as  the  Reguterznd  Fitzkerbert'i  Nattira 
Brevium,  it  seems  that  there  did  not  occur  in  practice,  and  thit 
there  was  not  in  fact  any  remedy  at  common  law  against  cfaarcb* 
men  committing  waste,  sufficiently  known  for  them  to  treat  of. 
Bracton  has  two  whole  chapters  in  the  fourth  book,  on  the 
subject  of  waste.  His  observations  are  confined  to  persoiu 
liable  to  the  action  in  the  time  of  Hen.  3.,  and  he  (a)  gives  the 
writ  of  prohibition  as  the  foundation  of  the  suit.  The  R^itUr 
and  Filzkerbert  take  no  notice  of  that  writ,  because  they  proceed 
upon  the  law  as  altered  by  the  statute  of  fVestmitater  2.,  and 
accordingly  consider  the  writ  of  summons  as  the  foundation  of 
the  suit.  But  no  one  of  them  has  a  writ  directed  agunst  a 
churchman,  It  is  not  merely  that  these  books  are  silent  on  the 
subject,  but  the  case  which  was  alluded  to,  2  H,  4.  3.,  prorei 
to  demonstration  that  such  a  course  of  proceeding  at  the  coin- 
mon  law   against  churchmen  was  not  in  use  at  that  time.     In 
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if  a  remedy  was  already  provided  at  the  common  law,  the  eccle* 

siastical  jurisdictions  would  not  be  allowed  to  interfere  to  the 

extent  of  deprivation.  So  if  there  was  an  effectual  remedy  by  the 

ecclesiastical  censures  to  that  extent,  it  affords  a  strong  ground 

to  infer,  that  there  was  no  proceeding  at  common  law  in  the  same 

case.  I  cannot  find,  from  the  earliest  writers,  down  to  the  1 2th  of 

J  at.  1.  that  it  was  ever  understood  or  treated  of  in  the  books  of 

common  law,  that  any  proceeding  in  waste  lay  against  a  church-r 

man.    It  was  reserved  for  the  learning  and  industry  of  that  great 

man  Sir  Edward  Coke,  whose  name  ought  never  to  be  mentioned 

ina  courtof  law  without  the  highest  respect,  to  bring  to  light  tli9 

record  of  the  Parliament  Roll  of  35  Ed.  1.,  which  I  need  not 

now  re-state,  as  it  has  been  so  often  mentioned  at  the  bar.  Aftef 

that  record  was  brought  to  light  and  considered.  Sir  Edward  Coke 

and  the  Judges  of  his  time,  thought  themselves  warranted  in 

making  several  very  important  conclusions  from  it:  First,  they 

said  that  the  King's  answer  had  a  reference  to  the  course  of 

the  common  law ;  they  went  further,  and  from  thence  inferred^ 

that  a  writ  of  prohibition  lay  at  common  law  against  a  church* 

man  who  committed  waste ;  they  proceeded  further  still,  in 

concluding  that  such  a  prohibition  lay  in  the  Court  of  KingU 

Bench,  and  going  one  step  beyond  that,  they  declared  that  such 

a  writ  of  prohibition  being  the  King's  writ,  and  founded  oi| 

his  right  of  patronage,  any  man  might  have  it.     In  this  manner 

may  be  explained  the  strong  language  of  Sir  Edward  Coke  as 

reported  in  1  Roll,  86.  ''If  any  man  will  move  it,  I  will  grant 

^'a  prohibition."     I  do  not  perceive  that  it  was  observed  at  the 

time  when  this  language  was  held,  that  such  had  been  the 

known  course  of  the  common  law  previous  to  the  discovery  of 

that  record.     An  expression  which,  according  to  the  report  of 

the  same  case  in  2  Bulst.  fell  from  Sir  Edward  Coke,  and  which 

confirms  me  in  the  opinion  that  it  had  not  been  so  understood 

by  those  Judges,  is  very  remarkable.     Sir  Edward  Coke  there 

says,  "We  will  revive  this  proceeding:"  an  expression  which 

leads  me  to  infer,   that  if  such  a  remedy  ever  existed,  it  had 

been  buried  for  three  centuries  in  obscurity.     Let  me  now 

suppose  for  ^  moment  that  Sir  Edtvard  Coke  and  the  Judges 

of  his  time  were  right  in  their  conclusions  on  that  record ;  that 

there  was  a  remedy  at  common  law ;  that  such  remedy  was  the 

writ  of  prohibition ;  that  the  Court  of  King's  Bench  might  issue 

it,  and  lastly,  that  any  man  who  applied  to  that  Court  might 

have  it ;  still  we  must  recollect  that  we  are  sitting  in  the  Courtof 

Common  Phas  and  act  in  tlie  CoQrt  of  ^ipg's  Bench.  All  these 

admissions 
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admissions  therefore  do  not  prove  that  the  Court  of  ( 
PteoM  can  issue  such  a  writ;  and  before  we  do  issue  it  that  moat 
be  proved.  I  have  watched  the  course  of  this  argument  to  see 
whether  there  was  any  instance,  I  will  not  say  usage,  or  erat 
any  adjudged  case,  but  whether  there  was  any  instaDce  to  be 
found,  where  the  Court  of  Common  Pleai  bad  thought  itsdf 
authorized  to  issue  such  a  writ.  I  find  no  such  instance.  There 
being  no  such  instance,  we  might  stop  here ;  we  might  say  that 
the  Court  of  Cotmnon  Pleas  not  being  a  court  of  original  juris- 
diction, but  deriving  its  jurisdiction  from  the  great  seal,  from 
the  Ojjicina  Brevium,  it  must  not  take  upon  itself  to  issue  writs 
of  prohibition,  because  they  are  issued  by  the  great  seal,  or 
because  they  may  have  been  issued  by  the  King's  Bench,  for 
reasons  which  have  not  been  disclosed,  or  which  do  not  apply 
to  the  Court  of  Common  Pleat.  But  aa  the  matter  has  been 
gone  into  so  largely  at  the  Bar,  and  is  of  importance,  I  will  go 
a  little  farther  into  it  here. 

Notwithstanding  the  text  writers  on  the  common  law,  and 
filzherbert  in  his  Nature  brevium,  and  the  Register,  have  no 
reference  to  any  common  law  remedy  against  churchmen  com- 
mitting waste,  yet  there  is  much  to  be  collected  now  which 
will  give  great  support  to  the  idea  of  Sir  Edward  Coke,  that 
there  was  such  a  remedy  at  common  law.  The  first  tbii^  on 
which  I  lay  great  stress  is,  the  record  to  be  found  in  2  RoU, 
Abr.  813.  (a),  of  a  proceeding  in  the  case  of  an  abbot  in  the 
King's  patronage,  to  whom  a  writ  of  prohibition  ie  directed, 
and  not  only  that,  but  there  is  a  scire  facias  to  bring  him  in 
to  appear  and  answer  in  the  Court  of  King's  Bench  for  fail 
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the  introductory  part  of  the  writ,  on  which  it  is  founded,  seems 
to  contain  fair  common  law  grounds  of  argument.    What  is  in 
the  King's  patronage  ought  to  be  preserved  in  its  proper  state 
withoutalienationordestruction:  and  this  is  perfectly  consistent 
with  the  whole  system  of  the  common  law,  which,  while  it  pre- 
served the  immunities  of  the  churchy  was  extremely  attentive  to 
the  prerogatives  of  the  Crown ;  whilst  it  secured  the  churchman  in 
the  fullest  enjoyment  of  the  possessions  of  the  church,  it  looked 
up  with  anxious  care  to  the  preservation  of  the  patronage  of  the 
King.    When  therefore  I  find  a  record  of  greater  antiquity  than 
the  record  in  Parliament  of  the  35  Ed.  1.  grounded  on  the  prin- 
ciples of  the  common  law,  I  cannot  but  think  that  it  gives  great 
support  to  the  opinion  of  Sir  Edward  Cokt:  and  though  1  am 
unable  to  explain  how  it  should  have  happened  that  no  mention 
is  made  by  text- writers  of  such  a  course  of  proceeding,  and 
though  probably  Sir  Edward  Coke  never  saw  this  record'of  a 
proceeding  in  3  Ed.  1 .  yet  I  do  not  complain,  or  think  that  there 
was  any  thing  of  haste  or  passion  in  the  inference  which  his 
sagacity  drew  from  the  single  record  of  35  Ed.  1*   That  record 
however  only  authorizes  a  writ  from  Chancery ;  Sir  Edward  Coke 
went  further,  and  said  that  it  might  issue  from  the  Court  of 
King^s  Bench.  When  I  look  for  the  authority  for  that  part  of  his 
proposition,  I  do  not  find  it.  It  seems  pretty  evident  that  when 
he  first  mentioned  that  record  in  court,  he  did  not  perfectly 
understand  it,  and  proceeded  on  a  misapprehension  of  its  con- 
tents.    He  says  it  was  agreed  in  Parliament,  that  the  Court  of 
King^s  Bench  should  issue  the  writ,  and  that  it  was  so  ordered. 
He  could  not  have  supposed  that  the  Court  of  King's  Bench  was 
ordered  by  Parliament  to  issue  the  writ,  if  the  King's  answer  had 
been  before  him ''  Inhibeatur  per  breve  de  Cancellarid."  He  under- 
takes to  say  that  it  was  actually  moved  for  in  the  King*s  Bench, 
and  issued  by  that  Court ;  but  not  vouching  his  authority,  one  may 
conclude  that  it  being  so  ancient  a  record  he  might  have  but  con- 
fusedlyremembered  it,  and  was  only  following  up  his  firstmistake^ 
and  considering  that  as  done,  which,  as  he  believed,  was  com- 
manded to  be  done.  When  that  part,  therefore,  of  his  proposition 
comes  to  be  examined,  itmay  be  exceedingly  doubtful,  whether 
it  be  equally  well  founded  with  the  other.  It  may  be  perfectly 
consonant  to  the  principles  of  the  common  law,  that  a  writ 
3f  prohibition  to  a  churchman  should  issue  from  the  Offidna 
Brevium,  from  which  all  writs  of  prohibition  issue,  in  all  cases  at 
x>mmonlawl  Lord  Keeper  Coven/ry^  it  appears  in  Roll.  Abr. 8\3. 

^  did 
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did  afterwards  issue  such  awrit,  which  is  a  further  confinnatioo 
of  Sir  Edward  Coke's  doctrine  to  that  extent;  yet  it  does  not 
therefore  follow  that  it  may  also  issue  from  the  Kin^s  Book: 
but  when  he  goes  one  step  further,  and  says  that  it  may  be  had 
by  any  body,  his  assertion  seems  totally  unsupported.  I  do  not 
mean  to  pronounce  that  the  Courtof  Aing'j  Bench  could  not  law- 
fully issue  that  writ,  and  that  it  could  not  issue  it  on  the  appli- 
cation of  any  man ;  but  I  do  mean  to  say,  that  I  do  not  perceive  tiu 
reasons  for  its  so  doing.  And  not  perceiving  the  reasons,  it  be- 
comes a  very  difhcult  thing  for  us  in  this  Court  by  any  analogy 
to  follow  the  Court  of  King's  Bench.  If  the  question  should  arise 
there  they  will  consider  it,  and  inform  us  on  what  grounds  they 
proceed ;  but  where  the  grounds  of  this  proceeding  at  present 
are  involved  in  so  much  obscurity,  bo  Uttle  known,  so  little 
understood,  can  the  Court  of  Common  Pleat  take  upon  itself  to 
do  by  analogy  what  has  been  done  by  the  King's  Bench? 

MyBrotherAifdirfelta  difficulty  as  to  the  Kiitg's  BencA  having 
granted  the  writ  of  prohibition  in  36  Edw.  1.  arising  from  the 
words  "inhibeatur  per  breve  de  CancellariA."  He  tried  to  explain 
it  by  a  reference  to  a  case  in  the  Year  Book,  38  H.  6.  14.  That 
case  begins,  "  A  prohibition  was  sued  out  of  Chancery,  directed 
to  the  Justices  of  the  Common  Bench  to  make  attachment,"  ifc 
but  the  first  line  of  that  case,  after  all  the  pains  we  have  taken, 
remains  altogether  unintelligible.  He  supposed  the  prohibition 
might  be  in  some  manner  returnable  in  the  King's  Bench,  and 
that  when  it  was  there,  that  Court  would  act  upon  it.  But  that 
proceeding  must  then  have  been  inconsequence  of  a  writ  from 
Chancery  coming  to  the  King's  Bench.    Taking  that  to  be  so, 
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ean  only  consider  those  cases  as  authorities  so  far  as  they  go. 
But  if  the  foundation  on  which  they  proceeded  fails»  those 
ceases  will  fail  also :  and  seeing  how  little  has  been  done  upon 
them  in  later  times^  they  do  not  now  furnish  that  great  weight 
of  authority  which  will  justify  us  in  acting  upon  them.  I  have 
mentioned  that  there  was  another  case  subsequent  to  these,  in 
the  reign  of  Charles  the  First,  where  Lord  Coventry  thought 
proper  to  issue  a  prohibition  of  waste  to  a  churchman  under  the 
great  seal,  on  the  application  of  the  patron.    This  I  have  said 
affords  a  further  support  to  the  principle  of  an  original  remedy 
at  common  law,  which  Sir  Edward  Coke,  unassisted  by,  and  in- 
deed contrary  to  all  practice,  most  sagaciously  inferred  from 
the  35  Edw.  1.;  but  this  does  not  aid  the  jurisdiction  of  the 
King's  Bench.  As  to  what  the  Court  of  King's  Bench  aftierwards 
considered  itself  at  libeity  to  do,  in  the  Lord  of  Rutland's  case, 
1  Keb.  557.  that  went  no  further  than  a  rule  to  shew  cause,  and 
therefore  much  stress  cannot  be  laid  upon  it.   The  question  is. 
Whether  if  the  King's  Bench  has  done  right,  the  Common  Pleas 
will  also  do  right  in  following  its  example?  I,  who  am  not  pre- 
pared to  say  that  the  King's  Bench  has  done  right,  who  ought 
not  to  say  that  it  has  done  wrong,  because  the  matter  is  not  be« 
fore  me  in  a  judicial  way,  cannot,  on  the  ground  of  analogy, 
pronounce  that  the  Common  Pleas  would  be  justified  in  doing 
what  is  now  required  of  it.  I  must  keep  in  mind  what  is  said  by 
Bracton  of  this  Court,  "  sine  warranto  jurisdictionem  non  habet," 
and  that  the  exposition  of  warranto,  &c.  by  Lord  Coke  {a)  is, 
"that  this  Court  cannot  regularly  hold  any  common  plea  in  any 
action,  real,  personal,  or  mixt,  but  by  writ  out  of  the  Chancery,  re- 
turnable in  this  Court."  And  though  he  afterwards  says,  by  way 
of  exception  to  the  general  rule,  that  this  Court,  without  any 
writ,  "  may,  upon  suggestion,  grant  prohibition  to  keep  as  well 
temporal  as  ecclesiastical  courts  within  their  bounds  and  juris- 
diction;" yet  it  should  be  remembered  that  the  jurisdiction  which 
We  do  exercise  in  those  cases,  is  a  jurisdiction  which  was  esta* 
blished  after  a  great  deal  of  struggle  and  hesitation,  even  so  late 
as  the  IJac.  1.  on  a  reference  by  the  Chancellor  to  the  Judges  of 
the  King's  Bench  and  Exchequer.  It  is  true  that  their  answer  is  re- 
ported in  general  terms ;  but  it  is  equally  true  that  Lord  Coke  in- 
troduces U)e  subject  when  treating  of  the  power  of  the  Common 
Pleas  to  restrain  ecclesiastical  and  inferior  temporal  courts,  and 
therefore  the  answer  must  be  understood  to  be  confined  to  that 


1797. 

jEPPBatOW 

r. 
Bishop  of 
Durham. 


(a)  4  iMi.  99. 


particular 
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1797.       particular  species  of  prohibition.   The  circumstance  which  ItM 
JaFFEMoK    b^n  insisted  upon,  of  this  writ  being  for  the  King,  rather  mili' 
»■  tales  against  the  power  of  this  Court.  The  Crown  has  its  pecu- 

DtfKBjUi.  liar  courts  for  prerogative  process:  as  the  Courts  of  King's  Btmk 
and  ilrcAcjwer,  or  theCourt  of  Chancery.  But  the  Court  of  Cimt- 
mott  Pleas  is  emphatically  a  court  of  pleas  between  party  and 
party ;  and  though  the  Crown  may  elect  to  proceed  here  for  the 
maintenance  of  its  civil  rights,  yet  the  Court  of  Common  Plea* 
would  be  going  out  of  its  way,  if,  on  the  principle  of  this  writ 
being  "for  the  King,"  it  should  upon  the  ground  of  any  analogy 
take  upon  itself  to  do  what  other  Courts  have  done.  In  a  case 
therefore  where  there  is  not  practice  to  support  us,  where  we 
have  not  strong  lights  to  guide  us,  and  analogies  so  complete 
and  satisfactory  as  not  to  admit  of  being  mistaken,  I  cannot  but 
think  it  the  safest  course  for  us  to  decline  doing  now,  what  it 
does  not  appear  that  this  Court  has  ever  done  before.  The  coik 
sequence  is  that  I  think  the  Court  of  Common  Pleas  ought  not 
to  issue  this  writ  of  prohibition.  Admittmg  this  to  be  the  law, 
it  is  unnecessary  for  me  to  enter  into  the  grounds  contained  ii 
the  affidavits.  1  need  not  say  whether  this  application  has  beei 
made  on  mere  splenetic,  or  on  more  worthy  motives ;  nor  whether 
the  Lord  Bishop  of  Durham,  in  this  instance  unintentionally 
doubtless,  may  not  have  done  that  which  the  law  does  not  swic- 
tion,  even  though  it  should  turn  out  clearly  that  the  annual  re- 
venues of  the  see  have  been  improved.  Most  certainly  it  is  not 
to  be  concluded  that,  provided  an  increase  of  the  annual  K- 
vpnues  of  the  see  is  obtained,  a  permanent  fund  of  real  property 
woods  may  be  utterly  destroyed.   Few  who  know  the  Honor- 
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ixertion  both  of  the  clergy  and  laity  that  church  was  restored.        1797. 
Had  it  been  in  the  minds  of  the  clergy  and  laity  for  a  course  of  jgppgRgoif. 
rears  past,  that  the  woods  of  bishops,  and  more  especially  of  ». 

leans  and  chapters,  including  prebendaries,  were  a  solid,  per-  durhah. 
uanent,  and  increasing  fund  of  real  property,  devolved  to  them 
or  the  sustentation  of  the  cathedrals,  the  palaces,  and  houses 
>f  the  church,  probably  that  venerable  edifice  might  never  have 
alien  into  such  ruin,  or  might  have  been  restored  with  much 
ess  difficulty.  I  am  afraid  that  the  state  of  some  other  noble 
Qonuments  of  the  finest  Gothic  architecture  in  this  kingdom 
s  not  very  consoling;  that  they  are  mouldering  and  crumbling 
nto  ruins,  I  have  heard  it  observed  with  grave  and  serious 
egret,  that  no  funds  have  been  appropriated  for  the  preserva- 
ion  of  them :  perhaps  a  time  will  come  when  that  which  I  take  to 
)€  an  error  will  be  corrected,  and  when  it  will  be  found  that  all 
he  property  of  the  church  is  a  fund  for  the  sustentation  of 
hose  fabrics;  but  that  the  woods  in  particular  are  a  specific 
und  so  to  be  employed  no  man  can  doubt.  1  repeat  my  opinion 
hat  the  consequences  of  this  discussion  may  be  highly  benefi- 
cial to  the  public;  and  though  I  must  now  say  that  this  rule 
nust  be  discharged,  perhaps  hereafter  the  public  will  be  dis- 
K)8ed  to  ackno^  ledge  that  the  promoter  of  this  application  was 
t  friend  to  the  Church  of  England, 

Heath  J.  Though  many  points  have  been  properly  made  in 
his  cause,  and  have  been  elaborately  argued  at  the  bar,  yet  I  shall 
confine  myself  merely  to  the  discussion  of  those  which  principally 
ifiect  the  question  in  the  view  wherein  1  shall  consider  it.  Pre- 
vious to  the  inquiry  whether  the  Bishop  of  Durham  is  liable  to  a 
)rohibition  for  having  felled  the  trees  and  grubbed  up  the  woods 
nquestion,  it  must  be  decided  whether  such  prohibition  be  grant- 
ible  at  the  instance  of  Jefferson,  a  stranger,  who  is  in  nowise  con- 
lected  with  this  transaction  in  point  of  interest  or  otherwise.  A 
irohibition  for  waste  was  certainly  a  common  law  remedy;  it  was 
berefore  grantable  at  the  instance  of  the  party  injured,  and  of  no 
ther  person  whatever.  In  ancient  times  it  probably  commenced 
1  an  original  writ  issuing  out  of  Chancery:  afterwards  the  Court 
;self  granted  it  on  afiction  thatan  original  writ  had  issued.  In  the 
ooks  there  are  some  loose  dicta  that  an  act  of  parliament  and 
lie  conmion  law  should  respectively  stand  as  originals  according 
>  the  circumstances  of  the  case ;  but  this  is  not  law,  unless  it  be 
onfined  to  prohibitions  for  excess  of  jurisdiction,  and  to  restrain 
aste*    Recourse  has  been  had  to  reasoning  by  analogy  from  the 

VOL.  I.  K  cases 
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1797.       cases  of  rectors;  but  no  case  has  been  cited,  no  precedent  has 
JcFFemoN    ''s^"  produced  of  a  prohibition  8<!;aiiist  a  parson  to  stay  waste 
u-  in  fellins  treea  that  was  not  granted  at  the  suit  of  the  patron  or 

UuiiiMv.  churchwardens  The  report  of  KiioiDle  v.  Hanei/  is  very  loose 
and  inaccurate;  it  is  not  ntiited  on  whose  auEicgcstioQ  the  pro- 
hibition was  granted ;  probably  it  was  at  the  instance  of  a  party 
interested.  The  same  observation  will  apply  to  CWarrf's  case, 
2  Roll.  111.  In  Saclier's  case,  3  Buhl,  the  prohibition  was 
granted  jietiHeiite  lite.  There  bein^  therefore  no  instaoce  of  a 
prohibition  granted  in  any  analogous  case,  it  remains  to  examine 
the  case  of  the  Bishop  of  Durham.^oEdA.  I  shall  talce  my  Lord 
Coke'i  own  report  of  ihia  proceeding,  "by  which  it  appears," 
says  he,  1 1  Co.  49.  Lijhrd's  case,  "  that  the  Parliament  refenfJ 
him  to  the  ordinary  remedy  of  prohibition  at  common  law." 
it  does  not  appear  even  in  this  case  who  were  the  petitioners 
in  Parliament.  It  might  be  at  the  instance  of  the  bishop's  own 
tenants  who  had  common  of  estovers  in  his  woods.  The  com- 
mons made  the  application;  for  the  commons  were  the  great 
inquest  of  the  nation.  Cutting  down  the  woods  at  that  time 
was  no  small  grievance,  when  the  use  of  fossile  coals  was  not 
common.  According  to  several  books,  it  was  said  by  Lord  Cofc 
that  a  prohibition  was  afterwards  granted  in  the  King's  Stnch: 
thongh  it  is  not  expressed  whether,  on  the  application  of  tlie 
King,  the  tenants  of  the  bishop,  or  any  other  person  injured 
by  the  spoil  and  waste.  It  is  however  observable  that  from 
the  35  Kd.  1.  to  the  time  of  Lord  Cuke  the  precedent  was 
never  followed  in  a  single  instance.  This  appears  by  the  avow, 
al  of  the  Chief  .lustice  himself,  for  he  is  made  to  say,  2  BbIsI. 
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idea  is  founded  on  a  dictum  of  Lord  Coke,   reported  to  have 
been  uttered  on  a  different  occasion,  and  principally  referred  to 
in  1  Roll.  336.     "Any  person  may  have  this  writ  against  him, 
(meaning  Sacker,)  for  it  is  the  King^s  writ,*'  and  the  prohibition 
was  not  to  waste.  By  the  King's  writ  he  must  be  understood  to 
mean  a  prerogative  writ,  for  every  writ  is  the  King\  writ    Does 
then  this  doctrine  hold  with  respect  to  the  other  prerogative 
writs?  It  is  not  applicable  to  the  writ  of  mandamus  in  the  Court 
of  Kiiig^s  Bench,  or  to  the  writ  of  ne  exeat  regno  in  a  Court  of 
Equity.    Those  writs  are  only  grantable  at  the  instance  of  some 
party  interested.    The  writ  of  habeas  corpus  from  necessity  can 
only  be  applied  for  on  behalf  of  the  party  interested.  Admitting 
that  a  subject  cannot  sue  an  original  writ  in  the  King's  name,  the 
inference  is,  that  he  could  not  sue  an  original  writ  issuing  out  of 
the  Court  of  Chancery;  and  if  so,  it  goes  a  great  way  to  prove 
that  he  is  not  intitled  to  a  prohibition  in  this  Court,  which  pre- 
sumes a  writ  of  prohibition  issuing  out  of  the  Court  of  Chancery, 
Add  to  this,  that  this  is  a  prohibition  of  a  singular  nature,  inas- 
much as  it  is  founded  on  a  suggestion,  and  applied  for  merely  on 
affidavit.     After  all,  what  reliance  can  there  be  had  on  these 
dicta  of  Lord  Coke  under  all  the  circumstances  attending  them  ? 
They  were  not  the  result  of  a  calm  dispassionate  inquiry :  that 
great  lawyer  was  much  heated  in  the  controversy  between  the 
Courts  at  fVestminster  and  the  Ecclesiastical  Courts.    In  every 
part  of  his  conduct  his  passions  influenced  his  judgment.    Vir 
acer  et  vehemens.     His  law  was  continually  warped  by  the  dif- 
ferent situations  in  which  he  found  himself.     There  is  the  less 
reason  for  granting  this  prohibition,  because  it  is  not  the  only 
remedy :  the  Crown  has  its  officers,  whose  duty  it  is  to  watch 
over  its  interests:  the  metropolitan  may  proceed  against  the 
bishop  for  dilapidation :  the  officers  of  the  Crown  and  the  me- 
tropolitan may  exercise  their  discretion,  and  are  competent  to 
iecide  whether  this  supposed  melioration  be  really  one  or  not. 
But  we  are  bound  by  the  strict  rules  of  law,  and  cannot  decide 
upon  the  propriety  of  the  bishop'^s  conduct,  but  only  whether 
n  strictness  it  amounts  to  waste.     However,  I  do  not  found 
ny  opinion  on  the  exercise  of  a  discretionary  power  residing  in 
iie  Court,  but  that  neither  on  principle  nor  on  precedent  are 
we  wan*anted  in  granting  this  prohibition  at  the  instance  of  a 
ttranger. 

RooKE  J.     I  am  of  the  same  opinion.     The  question  with 
aspect  to  the  power  of  the  Court  has  been  already  so  completely 

K  2  exhausted 
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1797.       exiiausted,  that  there  is  nothing  Tor  me  to  add.     Sometludg 
JirpsBioR    'i<>*^^^''  h^s  been  said  in  the  course  of  the  argnment,  as  to  the 
■•  right  of  bishops  to  destroy  the  woods  which  are  the  property  of 

Ddkh&m.  ^^  church,  on  which  I  think  it  necessary  to  make  some  ob- 
servation.  I  consider  the  bishop  as  having  to  certain  purposes 
a  fee-simple  in  his  bishopric.  But  he  is  seised  to  a  special  in- 
tent, as  a  public  officer  for  public  trusts.  If  before  there- 
straining  statute  he  had  alienated  the  property  of  the  see,  he 
would  have  been  guilty  of  a  gross  breach  of  trust,  and  i  con- 
ceive there  was  a  remedy  at  common  law.  As  a  general  prin- 
ciple it  is  waste  to  destroy  woods.  But  these  great  officers  have 
duties  annexed  to  their  station ;  as  the  repairs  of  the  palaces, 
bridges,  and  mansion-houses  of  the  see;  and  they  would  DOtex< 
ceed  the  limits  of  their  duty  if  they  applied  the  woods  to  the 
repair  of  their  cathedrals.  If  through  the  forbearance  of  their 
predecessors,  the  woods  belonging  to  the  church  are  in  such  a 
state  that  it  is  advisable  to  cut  them  down,  this  may  be  done, 
very  beneficially  for  the  see,  by  cutting  only  a  part  one  year 
and  a  part  auother,  and  at  the  same  time  planting  so-  as  to 
create  a  renewal  of  this  kind  of  property.  But  it  may  be 
doubted  whether  a  bishop  can  grub  up  the  woods  at  all  without 
the  licence  of  P.trliament.  At  any  rate,  however,  I  am  clear 
that  this  court  has  no  jurisdiction  in  the  present  case. 

Rale  discharged. 
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The  arrest  took  place  on  the  5th  of  August:  the  Defendant       1797. 
had  put  in  and  perfected  bail  above,  and  a  plea  had  been  de-    Chafmav 
manded.  ^  »• 

Le  hiauc  Serjt.  shewed  cause:  and  contended  that  the  De- 
fendant had  waved  any  irregularity  in  the  affidavit:  Ist,  By 
putting  in  bail  above ;  2d,  By  delaying  to  apply  to  the  Court 
till  the  18th  Soveml^er,  twelve  days  after  the  commencement 
of  the  term,  (a) 

Runniiigton  in  support  of  the  rule.  It  was  impossible  for  the 
Defendant  to  make  this  application,  till  he  was  regularly  in 
court,  which  he  was  not  till  he  had  put  in  and  perfected  bail. 

Heath  and  Rooke  J',  (absente  Eyre  Ch.  J.)  held  that  the 
Defendant  had  waved  the  irregularity,  and 

.  Discharged  the  rule.  (6) 

Eyre  Ch.  J.  on  the  next  day  said.  My  Brothers  have  men- 
tioned to  me  a  rule  for  entering  an  exoneretur  on  the  bail-piece, 
and  allowing  a  common  appearance,  which  was  yesterday  dis- 
charged, and  I  think  properly  discharged.  The  Defendant  is 
not  now  in  custody,  he  has  put  in  bail,  and  is  therefore  too  late 
to  make  this  application.  If  he  were  to  be  allowed  to  move 
now,  1  do  not  see  why  he  should  not  be  at  liberty  to  move  after 
proceedings  commenced  against  the  bail.  Perhaps  the  Plain- 
tiff has  proceeded  against  them,  and  is  very  near  judgment; 
for  any  thing  that  1  know,  he  may  have  got  judgment.  Where 
then  is  the  Court  to  stop?  Here  the  process  is  bad  :  the  party 
does  not  come  in  the  first  instance,  but  does  a  voluntary  act 
by  perfecting  special  bail :  the  cause  goes  on  with  a  total  dis- 
regard to  what  has  passed ;  the  bail  to  the  sheriff  are  discharged^ 
and  the  whole  of  that  proceeding  is  gone.  Shall  the  Defend- 
ant now  be  allow^ed  to  apply  to  us  to  discharge  the  special  bail, 
and  introduce  common  bail  in  their  place?  I  think  that  he 
should  not  be  heard. 

(m)  Vid.  7T,N  S76.  n.  («),  Fenwiek  v.        (6)  Vid.  Goodwin  f .  I.  ▼.  Parrff,  4  T.  R. 

Uunif  where  length  of  ttinc  was  holden  577    Hutsey  v.  ff't/MJi,  5  T.H,  254.  Mor^ 

by  the  Court  ofK,  B,  to  be  no  waver  of  /tan  v.  Johnton,  1  H.  BL  6t8.  JVorloav* 

tke  ol^tioo.  CoMi.  Levy  ▼.  Ouponie^  t6.  Builer  Danvers^  7  T.  iL  375.  Kti^  q.  1^ 

and  DtUrmigh  ▼.  Copingert  8  T.  ft.  77.  v.  HortUf  4  T.  H.  349. 
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Watts  r-  Hart, 


of  tii«  noii*mi 

proTCable  nn- 
dCT  (he  com- 
tniuioD.  (a) 


If  ■  Plaintiff  C1HEPHERD  Serjt.  obtained  a  rule  to  shew  cause  why  the  writ 
rnp?'"ftiT*ii  "  of  capias  ad  satisfaciendum  issued  and  executed  on  the  judg- 
nopsmi  at  nisi  ment  of  nonsuit  in  this  cause  should  not  be  set  aside,  and  why 
^TeVi'jmiE-  'he  sum  of  24/.  2s.  6d.  levied  thereon  and  paid  into  the  hands 
nent  of  mm-  of  the  sheriff  of  the  county  of  Middlesex,  should  not  be  restored 
to  the  Plaintiff,  he  having  obtained  his  certificate;  and  cited 
Hum  V.  Mead,  5  I'.fi.  3t»5. 

The  Plaintiff  was  nonsuited  in  an  action  against  the  Defend- 
anlat  the  Sittings  after  H Hart,- Term  1797;  on  the  26th  of 
Apri/  following  a  commissioD  of  bankrupt  issued  against  tia 
Plaintiff,  and  on  the  7th  of  Mai/,  being  the  4th  day  of  Easltr 
Term,  coats  were  taxed,  and  the  judgment  of  nonsuit  after- 
wards signed;  on  the  3Uth  of  June  in  the  same  year  the  Plain- 
tiff obtained  his  certificate,  and  on  the  oth  o{ August  following 
the  Defendant  sued  out  a  ca.  sa.  under  which  the  sheriff  levied 
the  above  mentioned  24/.  2s.  6d. 

Adair  Serjt,  for  the  Defendant.  It  was  uniformly  holden  tiD 
the  case  in  5  T.  R.  365.  that  costs  of  this  description  not  con- 
verted into  a  debt  by  judgment,  or  liquidated  by  taxation,  could 
not  be  proved  under  the  commission.  In  3  WHs.  272.  the  case 
of  Walter  v.  Sherlock,  Ilil.  23  Geo.  2.  is  cited,  where  in  an  action 
of  assault  and  battery  before  bankruptcy  of  the  Defendant,  aad 
verdict  for  the  Plaintiff  with  damages  during  his  bankruptcy, 
but  no  judgment  till  after  certificate,  the  Court  held  the  debt 
not  proveable  under  the  commission,  as  not  due  at  the  time  of 
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to  the  case  of  Lewis  v.  Piercy,  1  H.  Bl.  29.  as  to  that  of  Bland" 
ford  V.  Foote.  So  in  ex  parte  Todd,  cited  in  Goddard  and  Van- 
derheyden,  3  Wils.  270.  where  the  Defendant  became  bankrupt 
after  a  verdict  in  ejectment  against  him  with  nominal  damages, 
and  the  Plaintiff  signed  judgment  in  the  following  term,  and 
had  costs  de  incremento  taxed  and  allowed,  Lord  Chancellor 
Henley  held  that  the  costs  did  not  become  a  debt  till  the  judg- 
ment. This  current  of  authorities  is  too  strong  to  be  shaken  by 
the  single  authority  of  Hurst  v.  Mead,  which  appears  to  have 
been  a  hasty  decision,  as  cause  was  shewn  in  the  first  instance. 

Shepherd,  in  support  of  the  rule,  relied  on  the  case  of  Hurst 
T.  Mead,  and  said  that  Buller  J.  had  there  alluded  to  a  similar 
case  in  the  Court  of  Common  Pleas,  where  the  point  was  ruled 
the  same  way:  but  admitted,  that  he  had  not  been  able  to  find 
any  other  than  that  of  Ixwis  v.  Piercy, 

Eyre  Ch.  J.  The  ground  of  the  decision  in  Letvis  v.  Piercy 
must  have  been  that  there  was  an  actual  debt  which  existed  be- 
fore the  bankruptcy,  and  though  not  converted  into  a  judgment 
might  have  been  proved  under  the  commission  independent  of  the 
action;  and  being  so  proveable,  the  subsequent  proceedings  might 
be  considered  as  incident,  and  as  nothing  when  separated  from  the 
subject  to  which  they  were  incident.  I  would  go  as  far  as  I  could 
towards  relieving  the  bankrupt,  and  if  it  could  be  made  out  that 
'  the  substance  of  the  debt  were  constituted  by  the  nonsuit^  and 
nothing  more  than  the  m^re  taxation  were  necessary  to  reduce  it 
into  a  practical  shape,  in  which  it  might  be  recovered,  it  might 
then  be  considered  in  the  same  manner  as  if  the. taxation  were 
made  on  the  very  day  (a)  of  the  verdict  given :  but  if  a  nonsuit  at 
nisi  prius  be  only  a  ground  on  which  the  Court  is  to  pronounce 
judgment,  then  the  judgment  being  that  which  constitutes  the 
debt,  and  being  after  the  bankruptcy,  1  do  not  know  how  to  re- 
fer the  debt  to  the  time  of  the  nonsuit.  There  seems  to  be  only 
an  incohate  interest  arising  on  the  nonsuit  at  nisi  prius ;  you 
could  not  tax  the  costs  till  after  the  day  in  Court,  and  the  posiea 
returned :  the  nonsuit  alone  is  nothing,  absolutely  nothing. 
When  the  record  is  returned  into  Court,  the  Court  is  to  deal 
with  it,  and  to  pronounce  the  judgment  of  the  law  upon  it;  upon 
which  the  costs  attach ;  but  in  order  to  make  the  judgment  com- 
plete, the  costs  are  first  taxed.  The  costs  are  given  with  reference 

(a)  Tbe  day  at  Nisi  Prius  and  Uie  day  in  bank,   the  Plaintiff  shall  have 

day  in  bank  are  but  one  day  in  law,  and  execution  against  the  hand  which  be 

tlierefore  if  a  defendant  alienate  his  hand  had  at  the  day  of  Nisi  Prius,  Diet  149. 

iKtween  the  day  at  Nisi  Prius  and  the^  1  HbU.  Ah.  8*^2. 

x4  to 


1797. 

Watts 

r. 
Hart, 


Hart. 
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1797.  to  the  judgment  of  nonsuit,  and  not  to  the  nonsuit  at  mtipriia, 
})fj^,pjg  and  therefore,  as  at  present  advised,  I  cannot  agree  to  the  case 
of  Hurst  y.Mead.  The  nonsuit  at  nUi  prim  was  not  thatwbick 
gave  any  specific  demand,  proveable  under  the  commission; 
for  the  debt  was  wholly  unliquidated  till  the  moment  that  the 
Court  had  pronounced  judgment. 

H  EATH  J.  I  do  not  see  how  any  possible  reference  can  be 
made  to  the  time  of  the  nonsuit  at  tiisi  prius;  but  after  jadg- . 
ment  had,  the  debt  arising  from  the  costs  transit  in  remjudicatam 
by  virtue  of  the  act  of  Parliament. 

RooKF.  J.  This  is  one  of  many  cases  which  bears  bard 
upon  the  bankrupt.  I  should  be  glad  to  support  the  judgment 
in  the  King's  Bench,  and  relieve  the  bankrupt,  if  it  could  be 
done  consistently  with  the  rules  of  law.  But,  as  at  present  ad- 
vised, I  think  the  authorities  the  other  way  too  strong. 

The  Court  having  desired  the  counsel  to  make  inquiry  into 
the  circumstances  of  the  case  of  Hurst  t.  Mead, 

Shepherd  on  this  day  said,  that  by  the  rule  and  original  af- 
fidavit in  that  case  which  he  had  obtained,  it  appeared  to  ban 
been  an  application  to  discharge  the  bankrupt  out  of  execution, 
on  a  ca.  so.  for  the  costs  of  a  judgment  of  nonsuit. 

Eyre  Ch.  J,  Thus  much  is  certain  that  the  nonsuit  at  mil 
priutis  that  which  necessarily  produced  the  judgment  of  nonsuit 
It  will  be  difficult  to  distinguish  this  case  from  a  case  (a) 
where  an  action  of  slander  was  brought,  and  damages  given  by 
thejury,  and  before  the  day  in  bank,  a  commission  of  bank- 
rupt issued  against  the  Defendant,  who  on  this  ground  was 
dischai^ed  out  of  execution.     There  wan  no  original  debtpre- 
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1797. 


John  Norman  Cross  Demandant,  William  Grey  Tenant,   Nov.ttd, 
and   Anne  Pead  and  Another  Vouchees. 

/^LJYTOS  Serjt-  on  a  former  day  moved  to  amend  the  writ  Tiie  Coart  will 

of  entry,  mittimus,  transcript,  and  recovery,  in  this  case.  JmendVmU- 
Tlie  premises,  as  described  in  the  deed  to  lead  the  uses,  amount-  take  io  tbe  writ 
ed,  on  being  added  together,   to  one  hundred  and  sixty-eight  commra  re-* 
acres  two  roods  fifteen  poles:  in  the  recovery  the  parcels  were  covery.  (a) 
described  to  be  two  messuages,  thirty  acres  of  land,  thirty  acres 
(rf* meadow,  and  thirty  acres  of  pasture,  whereas  the  recovery 
iras  intended  to  be  suffered  of  two  messuages,  fifty  acres  of  land, 
fiflty  acres  of  meadow,  and  fifty  acres  of  pasture:    the  mistake 
was  supposed  to  have  originated  with  the  clerk  in  the  country 
writing  the  figures  30  instead  of  50 ;  the  parties  were  all  alive. 
It  was    urged  that  no  inconvenience  would  arise  from  this 
amendment,  provided  that  the  increased  fine  for  alienation  were 
duly  paid. 

The  Court  directed  the  parties  to  apply,  in  the  first  instance, 
to  the  Alienation  Office,  and  mention  the  matter  again  when 
that  was  done. 

Accordingly  it  was  afterwards  brought  on  again  by  Clayton, 
who  stated  that  an  application  had  been  made  at  the  Alienation 
Office,  mrhere  the  practice  was  to  rate  a  new  fine  for  King's  sil- 
ver, on  the  whole  number  of  acres,  and  then  make  allowance 
(on  the  money  received  before,  and  that  there  was  a  precedent 
in  the  office  of  a  manor  having  been  added  on  a  similar  motion. 
Bat  the  Chief  Justice  intimating  his  recollection  of  a  resolu- 
tion in  the  House  of  Lords,  that  no  original  writ  could  be 
amended,  and  wishing  to  consider  to  what  length  the  practice 
of  amendments  had  gone  since  that  time,  the  case  stood  over 
till  this  day,  when  being  again  moved, 

Etbb  Ch  J.  I  hesitate  about  granting  this  motion,  because  I 
ind  a  case  in  the  House  of  Lords,  where,  on  a  reference  to 
l/ndHoli  and  the  Judges,  it  was  determined  that  a  mistake  in 
a  writ  of  entry  could  not  be  amended  either  by  common  law 
or  by  statute.  It  is  the  case  of  Lord  Pembroke,  1  Salk.  52.  The 
practice  I  understand  to  be  in  favour  of  the  amendment.  My 
Ofily  difficulty  arises  from  the  case  I  have  mentioned;  but  if  my 
Brothers  are  satisfied  I  shall  not  oppose  the  amendment. 

(fi)yvit£stmUMoiUfttB.St^P.^55,    Wheekr  r.  HiU^  2  B.  St  P.  560. 

Heath  - 


Croh 

Pead. 
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Heath  J.  By  Gage's  case  (a),  5  Rep.  45.  and  several  cases  to 
be  found  at  the  end  of  Piggott  (6),  amendments  of  common  re- 
coveries are  warranted;  and  during  twenty-two  years  that  I 
have  Silt  here,  it  has  been  the  constant  practice  to  amend  them 
by  the  deed  to  lead  the  uses. 

RooKE  J.  By  the  8  //.  6.  c.  12.  original  writs  maybe 
amended  as  to  mistakes  of  the  clerks.  There  is  a  case  in  Black- 
stone  (c)  also,  where  it  was  held  that  if  a  clerk  mistake  his  in- 
stnicUoiiM  the  prtrdpe  shall  be  aiiieniied. 

Leave  was  given  to  amend.  (J) 

(»}  Id  1  Salk.  53.  and  fartaeue,  isa.  (d)  Viil.  1  Bv»a,  'i*.  and  aie.  vA 

flngt'i  BMB  UMid  (a  bt  iniire)iorlc<l,  JeakiiU'iiv.Slaplfi,Cruiiie,avol.p,iei, 

uirl  not  U«,  Hhcrc  ihr  irrtrtipt  and  writ  orentfy  iaa 

(III  DrafccnDil  anotlier  v.  SiiJiIiI/fA,  p.  coiimion  rvroveiy  wcrramriided. — Aha 

at.  Skintirr  mia  Olhers  *.  Lmd,  ]>.  -IIB.  Artkur  lilichiKiar-s  eate,  S  Co,  1.^6. 1^ 

(()  Vld.  trulion  V.  Cox,  and  Uemrlv.  and  II'^bu  v.  ITymnr,  7  Mad.  4».  aOC 

ijMlsf,  S  at.  747.  and  HJbS.  also  3  »"ilj.  l  "  i''-  S.i,  41.  S.  IJ.   Prarfvn  *■  PovMi, 

15*.  1  n.  Bi.  73.  XincA.  1^9. 


AuD.SSd.         VicToiRE  Adelaide  Fhancoise  Melan  r.  The  Duke 

Cle    FiTZJAMF-S. 

IfadFrcndant  A  Ruj.e  had  been  obtained  by  Shepherd  Sent,  calling  on 
be  held  to  bail   /\     ,       „,    .      -^  ,  ^  ,        ,       ,     ■,  ,         ,       ■  t 

in  tliis  cuuniry  the  Planitiff  to  shew  cause  why  the  bail-bond    given  for 

on  an  insini-  tj,p  appearance  of  the  Defendant  in  this  cause  should  not  be 
into  in  Frasa,  delivertd  up  to  be  tancelled,  on  the  Defendant  entering  a 
hlllruJnenriM.  common  appearance. 

pro|ieriy  only       The  affidavit  of  debt  Stated,  "Thatthe  Defendant  was  jnatly 

the  sum  of  lOOO/.  and 
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mon  year,  ^c.  authoriziDg  the  Plaintiff  to  take  and  levy  the  1797. 
said  annuity  severally  upon  the  property,  goods,  moveables  j^^^^^^ 
and  immoveables,  at  present  or  hereafter  to  be  in  possession  of  ». 

the  Defendant;  who  for  the  better  securing  the  payment  of  the  '^fxuAiiw! 
said  annuity,  mortgages  and  renders  responsible  the  whole  of 
the  said  property,  goods,  S^c.  as  above  stated.  This  instrument 
to  bear  the  interest  of  10  per  cent,  according  to  law,  S^c,  the 
Defendant  promising  and  binding  himself  to  fulfil  the  tenor 
of  this  deed,  under  penalty  and  mortgage  of  all  his  property, 
goods,  moveables  and  immoveables,  now  or  hereafter  to  be  in 
his  possession,  and  which  he  submits  for  that  purpose  to  the 
restraint  of  jurisdiction  of  the  Court  of  Chatelet  at  Paris,  and 
fully  renouncing  every  thing  which  may  be  contrary  or  in- 
jurious to  these  presents,"  8fc. 

An  affidavit  of  a  M.  D'Outrement  was  also  produced,  stating, 
**That  the  deponent  had  been  a  counsellor  of  the  Parliament 
of  Paris  during  twenty-five  years,  and  in  that  character  was 
skilled  in  the  laws  of  France:  and  that  by  the  laws  of  France, 
and  particularly  by  the  6th  article  of  the  34th  title  of  the  Or- 
dinance or  Law  of  1667,  which  was  in  full  force  when  the  said 
deed  was  made,  not  only  the  person  of  the  contractor  or  grantor 
was  not  engaged  or  liable,  but  it  was  not  even  permitted  to  the 
party  contracting  to  stipulate  that  his  body  should  be  arrested 
or  imprisoned  by  reason  of  a  deed  of  that  sort;  and  that  the 
only  case  where  a  person  could  be  arrested  or  imprisoned  by 
the  laws  of  France  for  debt,  was  upon  a  bill  of  exchange,  or  a 
commercial  engagement;  and  that  in  every  other  case  the  pro- 
perty only  was  liable  to  be  seized." 

Adair  Serjt.  now  shewed  cause.  This  rule  was  granted  in  order 
to  ascertain  whether  the  security  in  question  was  that  kind  of  se- 
curity which  imported  a  remedy  against  the  person  of  the  Defend- 
ant, or  whether  it  was  only  in  the  nature  of  a  mortgage  on  his  es- 
tate.   If  this  be  a  mere  security,  affecting  the  land  and  personal 
property  only  of  the  Defendant,  and  if  it  so  appears  on  the  face 
of  it^  the  Court  will  attend  to  that  circumstance.    But  if  I  can 
shew  that  it  is  a  personal  security  affecting  the  person  and  follow- 
ing it  every  where,  whatever  may  be  the  law  of  France  as  to  the 
form  of  proceeding,  yet  when  the  party  is  found  in  this  or  any 
other  country,  he  may  be  proceeded  against  according  to  the 
rules  and  practice  of  the  country  in  which  he  is  resident.  The  in- 
strument was  given  for  a  subsisting  debt,and  may  be  called  a  bond. 
By  it  the  Defendant  binds^  firsts  himself^  and  then  his  property. 

.      ft 
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1T97-       It  is  therefore  in  fact  a  double  security.     Ist,  It  is  a  personal 

Milan       security  by  which  the  person  is  charged,   2dly,  Itis  a  chargeon 

,^  "■  theproperty  real  and  personal  of  the  Defendant.    And  yet  it  is 

FiTUAMEt.   contended,  that  though  it  has  a  double  aspect  it  extends  only  to 

the  property,  and  not  to  the  person.  Indeed  the  property,  whicb 

is  the  subject  of  this  mortgage,  being  in  another  country,  and 

subject  to  the  laws  of  that  country  only,  the  sole  remedy  whicl 

the  Plaintiff  now  has  is  against  the  person  of  the  Defendant. 

Shepherd  in  support  of  the  rule.  1  he  affidavit  of  M.  D'Outn- 
tnent  is  confirmed  by  the  comment  on  the  Ordinance  of  If>67,  to 
be  found  in  the  posthumous  works  of  M.  Pothier,  quarto  edit, 
vol.  7.  Ciiigaieme  Partie,  chap.  I .  "  De  la  Cotitratute  par  Corps," 
from  p.27M.  to  p.2M5.;  w  ere  it  is  laid  down,  that  all  constraint 
of  the  person,  even  afterjudgment.on  all  contracts,  (except  those 
which  are  there  specified,  and  amongst  which  such  a  contract  as 
the  present  is  not  included),  was  taken  away  by  the  law  of  1667. 
This  motion  is  not  made  on  the  ground  of  privilege;  in  that  case 
the  law  of  England  would  proceed  according  to  its  own  rules. 
But  if  the  contiact  was  entered  into  with  reference  to  the  laws 
of  France,  it  is  the  same  thing  as  if  those  laws  were  expressly 
stated  on  the  instrument.  So  if  a  bond  is  made  in  France,  pay- 
able in  England,  being  made  with  a  view  to  the  law  of  England, 
that  law  must  prevail,  Robinson  v.  Bland,  Burr.  1077.  In  Tal- 
leyrand V.  Boalanger,  3  Vezey  ]an.  447.  the  circumstances  were 
much  of  the  same  nature  as  in  the  present  case.  It  was  stated  | 
in  argument,  that  the  Court  of  Common  Pleiis  had  discharged  a  I 
Defendant  on  common  hail,  because  his  person  would  not  have  \ 
been  liable  by  the  law  of  Fiance  (a).    And  the  Lord  Chancellor 
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been  very  often  repeated,  and  I  wish  it  were  more  clearly  un-  1797, 
derstood,  that  the  Court  does  Dot  mean  to  try  the  question  be-  j^^^^^^ 
tween  the  parties  on  these  preliminary  motions.  But  it  is  a  very  ». 

THa  T^fiVtt  Am 

different  case  when  the  ground  of  the  debt  is  a  transaction  in  a  ymjAUEu 
foreign  country.  It  does  not  then  originate  in  our  law,  but  in 
the  law  of  that  country  which  creates  the  obligation.  That 
law  must  be  laid  before  us  by  evidence;  since  we  do  not  take 
notice  of  it  of  course.  When  it  is  sworn  that  a  party  is  indebt- 
ed on  a  bond  or  a  promissory  note,  we  know  what  the  nature 
of  those  instruments  is,  and  the  law  concerning  them;  or  if 
for  goods  sold  and  delivered,  we  know  that  goods  sold  and  de- 
livered may  create  such  a  debt.  But  if  the  plaintiff  sw.ear 
positively  to  a  debt  in  this  country,  and  refer  to  something 
which  renders  it  ambiguous  whether  there  be  a  debt  or  not,  the 
party  ought  not  to  be  held  to  bail.  Suppose  he  were  to  refer 
to  some  contract  which  had  the  appearance  of  being  equivalent 
to  a  bond,  and  the  Defendant  were  to  shew  that  it  raised  a 
demand  for  damages  unliquidated  ;  I  think  the  Court  would 
say,  the  Defendant  may  be  held  to  bail  upon  a  special  order, 
but  not  by  the  mere  force  of  the  affidavit.  Apply  this  reason- 
ing to  the  case  before  us.  The  Defendant  is  held  to  bail  on  a 
contract  made  in  France,  the  nature  of  which  we  must  learn, 
not  from  the  face  of  the  instrument,  but  from  evidence.  There 
is  no  reference  in  it  to  the  laws  of  this  country,  t  must  there- 
fore be  shewn  what  the  laws  of  France  are,  and  that  they 
create  an  obligation  which  the  laws  of  England  will  enforce. 
What  would  be  a  defence  there,  will  be  a  defence  here.  The 
whole  therefore  turns  on  the  laws  of  a  foreign  country.  No 
general  rule  can  be  laid  down  ;  for  whether  there  be  a  debt  or 
not  does  not  come  within  our  knowledge,  nor  indeed  that  of 
the  party  himself,  who  may  be  mistaken  with  respect  to  the  law. 
I  do  not  know  that  we  have  ever  done  what  is  now  desired  of 
ns  before;  but  if  it  appears  that  this  contract  creates  no  personal 
obligation,  and  that  it  could  not  be  sued  as  such  by  the  laws  of 
France,  (on  the  principle  of  preventing  arrests  so  vexatious  as  to 
be  an  abuse  of  the  process  of  the  Court)  there  seems  to  be  fair  * 

ground  on  which  the  Court  may  interpose  to  prevent  a  proceeding 
so  oppressive  as  a  personal  arrest  in  a  foreign  country,  at  the  com- 
mencement of  a  suit,  in  a  case  which,  as  far  as  we  can  judge  at 
present,authorizes  no  proceedingagainst  the  person  in  the  country 
in  which  the  transaction  passed.  If  there  could  be  none  in  France, 
in  my  opinion  there  can  be  none  here.     I  cannot  conceive  that 

what 


TbcDakede   . 
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what  is  DO  personal  obligation  in  the  country  in  which  it  arises 
can  ever  be  raised  into  a  personal  obligation  by  the  lawg  of 
another,  if  it  be  a  personal  obligation  there,  it  must  be  en- 
FiTUAMu.  ftirced  here  in  the  mode  pointed  out  by  the  law  of  this  country; 
but  what  the  nature  of  the  obligation  is  must  be  detenniDedby 
the  law  of  the  country  where  it  was  entered  into,  and  then  this 
country  will  apply  its  own  law  to  enforce  it. 

Heath  J.  1  wish  I  could  concur  in  opinion  with  my  Lord; 
for  1  think  this  a  very  hard  case.  This  affidavit  swears  as 
strictly  as  possible  to  a  debt  due  on  a  written  contract.  It 
being  a  foreign  continct  the  party  has  been  called  upon  to  ^ta~ 
duce  it,  and  shew  of  what  nature  it  is,  before  we  allow  the 
Defendant  to  be  held  to  bail.  Now  this,  on  consi deration, 
does  seem  to  me  to  be  a  personal  contract,  and  if  it  be  so,  I  have 
not  the  least  doubt  that  the  Defendant  should  be  held  to  bail. 
That  being  the  case,  we  all  agree,  that  in  comtruiiig  contracts, 
we  must  be  governed  by  the  lawsof  the  country  in  which  they 
are  made;  for  all  contracts  have  a  reference  to  such  laws. 
But  when  we  come  to  remedies  it  is  another  thing,  they  must 
be  pursued  by  tlie  means  which  the  law  points  out  where  the 
party  resides.  The  laws  of  the  country  where  the  contract  was 
made  can  only  have  a  reference  to  the  nature  of  the  contract, 
not  to  the  mode  of  enforcing  it.  Whoever  comes  into  a  coun- 
try voluntarily  subjects  himself  to  all  the  lawsof  that  countiy, 
and  therein  to  all  tlie  remedies  directed  by  those  laws,  on  his 
particular  engagements.  If  an  Irish  peer  comes  over  to  this 
country,  be  may  be  arrested  on  a  contract  entered  into  in  in- 
land, though  his  privilege  would  have  protected  bini  in  that 
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the  affidarit  which  has  been  produced  on  one  side,  and  not        1797. 
contradicted  by  the  other,  this  contract  is  considered  in  France      .. 
as  not  affecting  the  person.    Then  what  does  it  amount  to?    It  v, 

is  a  contract  that  the  Duke's  estate  shall  be  liable  to  answer  ^f^xuames? 
the  demand,  but  not  his  person.  If  the  law  of  France  has  said 
that  the  person  shall  not  be  liable  on  such  a  contract,  it  is  the 
same  as  if  the  law  of  France  had  been  expressly  inserted  in  the 
contract.  If  it  had  been  specially  agreed  between  the  parties 
not  to  consider  the  Duke's  person  liable,  and  under  those  cir- 
cumstances he  had  come  over  here,  there  would  have  been  no 
difference  between  us ;  for  if  it  were  agreed  there  that  the  per- 
son should  not  be  liable,  it  would  not  be  liable  here.  Now  as 
far  as  I  can  understand  the  contract,  this  is  the  true  meaning 
of  it.  The  defendant  is  not  bound  by  the  mere  words  of  the 
contract,  but  has  a  right  to  explain  by  affidavit  how  it  would 
be  considered  in  France.  With  the  explanation  given  1  am 
satisfied,  and  being  satisfied  with  it,  I  think  the  Defendant 
should  be  permitted  to  enter  a  common  appearance. 

Rule  absolute,  (a) 

(«)  See  Imlay  v.  Elleften^  t  East,  455. 


HUTCHINS  V,  HeSKETH.  Nor.  f Sd. 

^I^HE  Defendant,  a  prisoner  in  the  Fleet,  had  formerly  applied  If  a  prisoner 
-*•    to  the  Court  to  be  discharged  under  the  Lords'  act  (a),  SctorgJd 
and  accordingly  at  that  time  delivered  into  Court  a  paper  by  under «.  is.  of 
way  of  schedule,  stating  that  he  was  possessed  of  no  property;  deHve/in  a*^^' 
on  which  he  was  remanded,  the  Plaintiff  undertaking  to  pay  fai»e  «chedale 
him  bis  groats.    The  Plaintiff  having  since  discovered  that  the  ed,theCoart' 
Defendant  had  some  property  at  the  period  of  his  former  ap-  ^'**  "®'  •^  **** 

....  r     r       J  r  r    instance  of  a 

plication,  creditor,  even 

Clayton  Serjt.  moved  the  Court  to  have  him  brought  up  un-  "^^^^  J***  P"' 

t»  .  loner  •  con- 

der  5.  16.  of  the  above  act,  in  order  that  he  might  be  com- Rent,  order  him 
pelled  to  assign  over  such  property.  no  a^secon?^ 

Eyre  Ch.  J.     I  am  not  prepared  at  present  to  direct  the  time,  for  tiie 
prisoner  to  be  brought  up  and  have  a  new  oath  tendered  to  Jmem^nif  bis 
him,  by  which,  if  he  takes  it,  he  must  be  convicted  of  perjury.  «chednieami 
RooKE  J.     I  think  we  cannot  make  this  order.  tharproperty 

Clayton^  having  been  desired  by  the  Court  to  look  into  this  mat-  !****^**  **®  ^'•*' 

1-1  ^  •  1^1.1  111  «   ,  .    iH't»>re  cen- 

ter, this  day  mentioned,  that  he  now  had  the  consent  of  the  pri-  cealcd. 

(«}  as  Geo.  2.  c.  28. 

soncr 


Hehbtu. 


144  CASES  IN  MICHAELMAS  TERU 

1797.  Boner  to  assign  his  effects  by  amending  his  schedule,  ami 
Hdtghiiii     "lO'**^  tli^t  he  might  be  brought  up  for  that  purpose. 

Sed per  Eyre  Cb.  J.  This  motion  is  not  made  on  any  affi- 
davit, stating  aay  misapprehension  on  the  part  of  the  pnsoner 
at  the  time  of  delivering  in  his  schedule.  What  reason  theni» 
there  for  our  doing  what  is  desired  of  us  ?  If  a  man  in  the 
situation  of  the  Defendant  had  made  a  mistake,  the  Court 
would  go  as  far  as  possible  to  assist  htni.  But  this  is  not  that 
case.  This  is  a  detected  man  who  has  dared  to  give  in  a 
schedule  as  the  schedule  of  a  man  without  effects,  when  he  really 
had  effects.  Here  tve  are  without  apology  for  allowing  him  to 
amend  his  schedule.  Should  we  assist  him  in  hia  attenaptto 
avoid  those  heavy  penalties  which  are  imposed  by  the  acton 
persons  who  have  conducted  themselves  in  this  way?  He  may 
possibly  escape  those  penalties  for  aught  [  know,  but  it  mast 
not  be  by  any  act  of  this  Court.  Nor  is  it  necessary  for  the 
sake  of  the  creditor  that  we  should  interpose.  If  the  Defend- 
ant really  has  such  effects  as  the  Plaintiff  supposes,  he  may 
procure  a  title  to  them  without  coming  to  this  Court.  We  shall 
not,  after  what  hus  pussed,  order  the  pnsoner  to  be  brought  up 
on  this  sofTgestion. 

Clai/loH  Serjt.  took  nothing  by  his  motion- 


Sir  B.  Hammet,  Knt.  and  Others  v.  Sir  W.  Yea,  Bart. 
T^EBT  on  bond  for  25.200/. 

A-'     Pleas.— Ist,   A'ow   est  factum:  2d,  3d,  and  4th,  Usury 
icounting  a  nromissorv  note  for  1K(H'/.  dated 
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ire.  as  the  said  defendant  hath  in  that  behalf  alleged;"  ten-        1797. 

dering  issue,  (a)  SiTiHiT-- 

Rejoinder.        mett 

«. 

Sir  W  Yea* 

(«)  Tlie  special  pleas,  which  were  partners  as  aforesaid  and  tlie  said  J.  f/.; 

draWB    Ukd  settled  with  mach  coosi-  and  that  they  the  said  Plaintiffs  theo 

deratJoo,  vere  as  follow:  and  there,  to  wit,  on,  ifc,  should  for- 

ist.  That  mfter  the  29th  day  of  Sep'  bear  and  give  day  of  payment  to   the 

fiwiii  A.0. 1714,  and  before  the  making  said  J,  H,  of  the  said  i770/.  so  to  be 

«f  Che  said  writing  obligatory,  to  wit,  oo  lent  to  the  said  J*  H.  in  manner  afore^ 

the  I4tb  day  of  AmguU^X.  D.  179d,  at,  said,  nntil  the  said  1800/.  mentioned  ia 

tc  ibe  ^id  •/.  H.  was  possessed  of  and  the  said  promis&ory  note  shonhl  become 

iBtereated  io  a  certain  note  in  writing,  doe  and  payable  according  to  the  form 

coaaMoniy    called   a   promissory  note,  and  effect  thereof;  (that   Ik   to  say,) 

brariDiK  date  the  iSth  day  of  jiufftiit  in  until  the  16th  day  of  Drcember  in   the 

tlie  4aid  jear  of  oor  Lord  1795,  made  said  year  of  our  Lord   1795,  and  that 

aadsabscribed  by  the  said  y.H.,  where-  they  the  said  Plamtiffs  for  s\\c\i  loan 

%y  the  aaad  •/.  //.  foor months  aAerdate  and  forbearance  of  the  said   1770i.  so 

jMiMiJH  d  to  pay  tothesaid  .Sir,M'i7/taM  to  be  lent  and  forhome  as  aforesaid* 

Ytm  or  order    1800/.  ¥alue   received,  should  take  SO/,  when  the  said  1800/. 

Aed  the  aaid  Sir  H^.  afterwards,  to  wit,  mentioned  in  the  naid  promissory  note 

OB,  tfc  at*  if€,  indorsed  the  said  pro-  should    become  due   and   payable  ac« 

anaaory  note;  his  own  hand  being  there-  cording  to  the  form  and  tffert  thereof^ 

aeta  sahsrribed,  and  delivered  the  said  to  wit,  on   the  I6th  day  of  December 

promiasory  oote  so  indorsed  to  the  said  in  the  said  year  of  our  Lord  i795,  and 

J.  U^  and   the  said  promissory  note  that  for  securing  the  payment  to  the 

heiejt  9f>  made  and  indorsed,  and  the  said  Plaintiffs,  as  well  of  lite  Kaid  1770/. 

wd  J.  H.  beiog  so  possessed  thereof  as  as  of  the  said  30/.  the  said  J,  H>  should 

sfcrtuQid,  afirrrthr  T^th  day  nf  Vrjrfmi  deliver  to  the  i>aid  PUiniiffs  the  said 

kr  A.  D.  1714,  and  before  the  making  promissory  note  so  made  and  indorsed 

of  the  aai<l  writing  obligatory,  to  «tit,  as  aforesaid,  lo  wit,  at,  /jpc.     And  the 

OB,  i|v.  at,  Sfc.  it  was   corrnptly  and  said  sir  H\  further  saith,  I'hat  in  pnr- 

sgatBsc  the  atatote  made  in  such  case  suance  of  the  said  agreement,  the  said 

agreed  between  the  said  Plaintiffs,  then  Plaintiffs  afterwards,  to   wit,  on,  /jrc. 

aid  there  being  bankers  and  partners,  at,  S^e,  did  lend  to  the  said  J.  H,  the 

aid  carrying  on  tlie  business  of  bankers  said  1770/.  in  the  manner  so  agreed 

ia  partnership,  and  the  said  J.  H.  that  upon  nn  aforesaid,  and  did  forbear  ^nd 

the  said  Plaintiffs  should  lend  to  the  give  day  of  payment  of  the  said  1770/. 

Bid  J.  H*  1770/.  in  manner  following;  until  the  said  1800/.  mentioNed  in  the 

(Ifaat  ia  to  say,)  that  the  said  Plaintiffs,  said  promissory  note  should  become  doe 

an  the  said   I4tb  day  of  August  in  the  and  payable  according  to  the  form  and 

said  year  of  onr  Lord  1795,  at  TomiUoh  effect  thereof,  to  wit,  until  the  16th  day 

iafhe  ooonty  ofSamertetj  to  wit,  at  Lob«  of  December  in  the  saiti  \  ear  of  our  Lord 

dae  aforesaid,  in  the  parish  and  ward  1795.  And  the  said  Sir  /r.  further  saith. 

aiHcaaidySboalddeUvertothesaid  7.  H.  That  in  further  pursuance  of  the  sai(l 

a  ccrtaio  bill  of  eichange  in  writing,  agreement,  and  for  necnring  the  pay- 

l»y  tbem  the  said  Plaintiffs  on  cer-  ment  to  the  said  Plaintiffii,  as  well  of 

penona  trading  under  the  stile  and  the  said  1770/.  as  of  the  said  30/.  the 

lof StrJan«sCscnft/«andCo.for500/.  said,/.  H,  afterwards,  to  wit,  on,  itc, 

paymbie  three  days  after  sight  of  that  bill  at,  ^c.  did  deliver  to  the  said  Plaintiffs, 

of  exchange;  and  also  a  certain  other  and  the  said  Plaintiffs  did  take  and  re* 

Ui  «f  exchange  in  writing,  drawn  by  ceive  from  the  said  J.  H-  the  said  pro- 

thiB  the  said  Plaintiffs  npon  the  said  missory  note  so  made  and  indorsed  as 

yciieaa  trading  under  the  stile  and  (inn  aforesaid :  And  the  said  Sir  iV,  further 

«f  iir  JmmeM  EsduiU  and  Co.  for  other  saith.  That  the  said  30/.  so  agreed  to  be 

WOL  payable  se¥en  days  after  sight  of  taken  as  last  aforesaid  by  the  said  Plain* 

thesnidlait  mentioned  bill  of  exchange;  tiffs  for  the  said  loan  and  forbearance  of     [    146    ] 

ad  that  the  Plaintiffii  then  and  there,  the  said  1770/.  in  the  manner  so  agreed 

ta  wit,  on,  ifc.  at,  ife.  shoold  lend  and  npon  as  aforesaid,  is  above  the  rale  of 

advance  to  the  said  /.  //.  other  470/.  6/.  for  the  forbearance  of  100/.  for  a 

and  aheald  gi¥e  credit  to  the  said  J,  £/.  year,  ta>«it,  at.  Sec.    And  the  said  .Sir 

far  other  300/.  in  account  between  them  fV.  furtiier  saith,  That  he  the  said  Sir  ^y, 

Ike  said  Plaintiffs^  as  such  bankers  and  aAerwards,  and  after  the  said  '^9th  day  of 


r 
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1797.  Rejoinder.     Issue  joined. 

-T'  The  bond  in  question  was  given  to  secure  the  payment  of  six 

Hnr        promissory  notes  at  Tour  months,  drawn  by  one  Jamet  Haoiland, 

«rw'*Yi*.   ^*-^^  order  of  the  Defendant,  and  by  him  indorsed  to  the  Plun- 

[  147  J      tiffM,  who  were  bankers  at  Tavnton,   (viz.  one  dated  the  1st  of 

Ju/i/  for   1500/.;  o/ie  dated  the  Vith  of  August  for  1800/.;  out 

dated  the  25th  oj  August^br  3000/.;  one  doted  the   I7ih  Sept. 

/or  2300/.;   one  dated  the  17th  of  October  for  201JOI.;  and  one 

dated  the  SGth  of   October  for  2000/.;    amounting  in    all  to 

12,600/.),  and  all  of  which  had  been  discounted  by  them.    The 


Still.  A.D.  ITU.,  10  wil.  on,  Ifi.  al,  *(. 
■ealed,  anil  t»  liis  art  and  dr.cit  dditcred 
to  ihr  >ald  Pliiiniiir  (lie  atiid  writing 
oUigatarr  willi  ilir  Mid  conditioD  thcre- 
nnder  inbichbcil,  far  securing  to  tlie 
Imld  Plaiuliffs  tbe  paymcnl  of  Ibe  raid 
ISOUJ.  mriirionrd  iii  tbc  laid  promisHir; 
note  itnaiiit  olbrr  inma  of  manrf  ;  and 
the  M)d  Plaiuiifft  then  and  there,  lo 
wit,  on,  Ire.  aii  1:^.  acrepted  and  toot 
tkc  said  writing  otiliialory  frum  ihe  aaid 
Sir  If.  for  Ihc  caiite  and  pDruoie  last 
■foresaid.  Ry  niearm  whereaf,  and  by 
force  of  Ihe  slalntP  made  in  Ihnl  cate, 
the  uid  writing  obligatory  is  nholly 
void  in  taw ;  and  tlin,  l(c.  wlietefore,  ^e. 
The  id  plea  staled  a  corrDpl  a^rte- 
ment  lodiiroimt  the  aanie  note  Ibnn: 
That  lbs  PlaiiiliS's  should  lend  J,  H. 
17T(lJ.  In  manner  and  at  ibe  time  fidlow- 
(Dg,  all.  T70J.  on  llie  I4lh  jtvr.  .VH)I.  nil 
the  ltd  Atij,.  aad  5001  on  thf  «7lb  Jtqt. 
and  ahanld  forbear  and  give  day  of  pty- 
nienl  of  the  ITTOI.  nnlil  the  promissory 
note  should  heeonie  due;  auil  tliat  for 


bear  and  give  day  of  payment  of  ttie 
-ISOJ.  till  the  pronimnr;  iiole  sbould  be- 
comodne;  ami  that  for  forbearinica*! 
gtvtug  day  of  payment  of  Ibe  IMW. 
and  for  the  loan  and  furbearance  of 
tlie  ihOl.  the  Plaintiffs  shonld  take  HI. 
when  tlie  prominory  note  abonld  Li«cone 
diie. 

TbeSthpleastatedan  agreemeui  that 
tlie  Plaintiffs  should  lend  to  J.  U.  v^M. 
ill  this  manner,  tii.  3700/.  oa  the  e^lk 
j4vic.  and  t5iH.  on  Ihe  S8ih  Sqil.  aad 
ilioiild  forbear  and  give  day  of  paymeil 
of  tlie  iP/io/.  4t. 

The  etb  plea,  (which  was  on  tbe  i»oW 
for  l3D0J.(aftar  averring  that  J.  U.  ■ 
Indebted  to  ibe  Plaintiffs  io  lOOOt 
staled  thai  it  was  cormptly  agreed  be. 
tweeu  J.  H.  aad  the  Flaintiffa,  tbat  He 
Plaiulifli  should  lend  to  J.  H.  3*tflL 
ISt.  4d.  Ibni :  That  Iliey  Btuudd  forbeM 
and  give  day  of  payment  of  the  lOOOt 
till  the  pTDmiasory  note  nhonM  beeiNM 
due,  and  sbonid  deliver  to  J.U.mM 
of  exchange  on  >itr  Juna  Etdailttai 
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Defendant  however  in  his  pleas  made  no  mention  of  the  note       1797. 

for  1500/.  or  either  of  those  for  2000/.  but  only  relied  on  the   sir  B.  Ham-' 

manner   in  which  the  three  bills  for  1800/.  3000/.  and  2300/.        mot 

had  been  discounted,  as  usurious;  which  was  as  follows:  Sit wJ Yea, 

The  note  for  1800/.  was  discounted  on  the  14th  of  August, 

thus: 

By  a  draft  on  Sir  James  Esdaile  and  Co.  payable 
to  HavUand  or  order,  three  days  after  sight, 
for- £50000 

By  ditto,  at  seven  days  sight,  for  -        ^        500     0    0 

By  cash  carried  to  the  credit  of  Haviland's  run- 
ning account       .-.---        300    0    0 

By  twenty- three  cash  notes  of  the  Plaintiffs,  pay- 
able on  demand  at  their  bank  at  Taunton  or  in 
LoRifofi  for  20/.  each  -        -        -        -        460    0    0 

By  one  ditto  for  10/.  ....  10    0    0 


£1770    0    0 


The  remaining  30/.  was  taken  as  interest  on  the  note  for  the 
fimr  months  it  had  to  run  from  the  day  on  which  it  was  dis- 
counted. 

The  note  for  3000/.  was  discounted  on  the  24th  (a)  of  August,. 
tkm: 

By  a  draft  on  Sir  James  Esdaile  and  Co.  payable 
to  Hamland  or  order,  thirty  days  after  date, 
for  -        -  ....    £250    0    0 

By  cash  in  discharge  of  a  returned  note  of  flavi- 
lantTB,  dated  the  18th  of  April  1795,  and  in- 
dorsed by  the  Defendant,  for       -        -        -       1500    0    0 
By  cash  carried  to  the  credit  of  IIaviland*s  run- 
ning account  .        .        -        .        .       1200    0    0 

£2950    0    0 


The  remaining  50/.  was  taken  as  interest  on  the  note  for 
the  foor  months  it  had  to  run  from  the  day  on  which  it  was 
discounted. 

(«>  Thb  note  was  dated  the  S5tb,  aud  discounted  on  the  24tb,  beuig  one  daj 
ii  bj  mistake. 

L  2  The 
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1797-  The  note  for  2300^  wasdiBCOunted  on  the  24th  Sept.  (a)  tbu!: 

Sir  B.  Ham-   ®y  cash  in  discharge  of  a  returned  note  of  Havi- 

MTT.  land's,  dated  the  ISth  of  Maif  1793,  indorsed 

fit  Tt'yma;       by  the  Defendant,  for         .        .        -        -    £  1000     0    0 

By  a  draft  on  Sir  James  Esdaile  and  Co.  payable 

to  Haviland  or  order,  at  thirty  days  after  date, 

for 30O     0    0 

By  ditto,  at  thirty  days  after  date,  for    -        -  dOO    0    0 

By  twenty  cash  notes  of  the  Plaintiffs  for  10/. 

each 200    0    0 

By  cash  carried  to  the  credit  of  Haviland^s  run- 
ning account    ------  261   13    4 

£2261  13    4 

The  remaining  38/.  Gs.  8d.  was  taken  as  interest  on  the  note 
for  four  months. 

When  the  above  notee  were  hroughtto  the  Plaintiffs  to  be  dis- 
counted, the  manner  in  which  the  money  was  to  be  advanced, 
and  the  respective  dates  of  the  drafts  on  the  house  of  Sir  Jama 
Esdaile  and  Co.  were  directed  by  the  persons  who  brought  them, 
and  who  (as  it  appeared  from  the  evidence  of  the  managing 
clerk  in  the  Piaintitt's  house)  might,  had  they  wished  it,  ha« 
had  either  cash  or  bills  payable  on  demand.  Nothing  was  charged 
by  the  PlainlifTs  for  commission,  postage,  stamps,  S^c. 

This  cause  was  tried  before  Eyre  Ch.  J.  at  the  Guildhall 
Sittings  after  Trinity  term  1797,  when  his  Lordship  directed 
the  special  jury,   that  the  charge  of  usury  rested  wholly  on  the 
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Matthews  qui  tarn  v.  Griffiths,  Peake's  Ni.  Pri.  200.  had  deliver-        1797. 
ed  €ui  opinion  decidedly  contrary  to  the  verdict  then  given.  Eyre   sirB  Hak- 
Ch.  made  an  order  for  the  Plaintiffs  to  enter  up  their  judgment        mett 
as  of  *  Triiiiti^  term,  according  to  an  undertaking  of  the  Defen-  «•,,  tv.YBA: 
dant,  but  that  execution  should  be  staid,  in  order  to  give  the  De-     *[  149  \ 
fendant  an  opportunity  of  applying  to  the  Court  for  a  new  trial. 

Accordingly  a  rule  having  been  obtained  to  shew  cause  why 
the  judgment  should  not  be  set  aside  and  a  new  trial  be  had 
between  the  parties,  ^ 

Adair  and  Le  Blanc  Serjts.  were  this  day  called  upon  to  begin 
in  support  of  the  rule  (a).  Wherever  more  than  five  per  cent, 
per  annum  is  taken  for  the  loan  or  forbearance  of  money,  with 
the  knowledge  and  by  the  agreement  of  the  parties,  it  is  usury, 
whatever  the  nature  of  the  transaction  may  be.  On  the  principle 
of  the  laws  against  usury  no  consent  pr  request  of  the  person  bor- 
rowing can  make  any  alteration  in  the  case,  since  those  laws  were 
made  to  protect  indigent  men  against  themselves.  Indeed  the 
form  of  pleading  on  the  statute  of  usury  shews  that  the  consent 
of  the  borrower  can  never  vary  the  case ;  since  it  is  always 
stated  that  it  was  "  corruptly  agreed,"  which  necessarily  im- 
plies consent.  Wherever  country  bankers  have  been  allowed 
to  receive  more  than  five  per  cent,  they  have  received  it  as  a 
compensation  for  the  risk,  trouble,  and  ex  pence  of  remittance. 
Here  the  idea  of  referring  the  excess  of  interest  to  those  cir- 
cumstances can  only  be  an  after-thought  (/>),  as  it  formed  no 
part  of  the  original  transaction,  which  was  a  mere  transaction 
of  loan  and  discount,  and  not  of  remittance.  If  indeed  it  could 
be  divided  into  two  parts,  and  the  Court  could  understand  th^t 
after  the  money  had  been  paid  down  to  the  borrower  upon 
the  bills,  a  second  application  had  been  made  to  the  banker 
to  remit  part  of  that  money  to  London,  a  question  might  then 
arise  if  the  sum  taken  under  the  term  of  remittance  was  such 
as  any  custom  authorized.  Whether  such  a  charge  of  remit- 
tance were  a  device  to  evade  the  statute  or  not,  would  be  a  point 

(«>  The  following  preliminary  objec-  bronght  under  an  apprehen^don  of  exe- 

tioD  to  tlie  argument  was  taken  by  Skep*  ciitiou  being  sned  ont  on  (lie  tirst  day  of 

ArrdSerjt.  That  a  writ  of  error  had  been  term.    Where  a  point  of  importance  is 

brooght  on  the  first  day  of  this  term,  the  dependinir  and  the  effect  nf  such  an  ob* 

motion  for  a  new  trial  made  on  the  se-  Jection  as  the  present  would  be  to  shat 

eond,  and  bail  in  error  since  justified ;  ont  that  point  in  tlie  ronrf  of  error,  we 

thittbeDefendant  therefore  had  no  right  shall  not  allow  the  ol>j(>rtion  to  pre¥ai). 
toha¥e  a  motion  tor  a  newtrial  discussed,        (A)  In  MmUloik^q.  i.  v   Sir  H,  Ham^ 

luiTiiig  eipressed  his  intention  of  with-  mett  and  others,  7  T.  H.  185.  Lord  K§nyom 

drawing  the  subject  from  the  consider-  said:  *'  It  shall  not  be  permitted  to  a 

.ation  ot  the  Court ;  that  be  recollected  party  who  has  knowingly  received  any 

a  iimilar  case  \u  K.  B.  where  the  Court  thing  us  interest,  to  apply  it  afterwarda 

yrere  of  that  opmioD.   Sed  per  Eyre  Ch.  to  another  accoimt  as  he  finds  it  con« 

J,    Perhaps  the  writ   of  error  was  venieot.*' 

L  3  to. 
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1797.  to  be  determined  by  the  jury.  But  there  is  an  essential  difference 
lir  B.  Ham-  between  the  cases  were  a  charge  is  professedly  made  for  com- 
"■'"  mission,  nnd  were  no  such  charge  is  professed  to  be  made,  but 
ir  W.Vb».  more  than  five  percfiil.h  actually  taken.  Nothing  can  take  the 
latter  case  out  of  the  statute ;  but  in  the  former  it  will  at  onw 
appear  to  the  Court  and  jury,  whether  the  sum  taken  is  a  fair 
charge  for  what  tt  purports  to  be.  If  this  had  been  a  transactioa 
of  remittance,  the  banker  would  have  had  some  certain  rule  to 
go  by  in  his  charge,  as  in  the  Sudburi/  case  (a),  where  os.  per 
cent,  were  taken;  but  here  one  bill  for  600/.  is  drawn  at  seven 
days,  and  another  for  the  same  sum  at  thirty  days.  Though  the 
party  remitting  has  a  right  to  stipulate  for  a  compensation  for 
the  trouble  and  expence  of  remittance,  yet  he  is  not  allowed  to 
charge  it  in  the  shape  of  interest.  This  was  the  decided  opinion  , 
of  Lord  KenifOH  in  the  case  of  Matlhews  qui  tain  v.  Griffith  | 
and  others,  fea/fe's  Ni.  Pri.  200.  (A)  j 

Shepherd  and  Runinngton  Serjts,  contra,  it  is  admitted  that 
more  than  5/.  per  cent,  may  be  taken,  if  taken  for  commission 
CO  vomine.  But  the  name  cannot  make  the  transaction  more  or 
less  usurious,  forif  it  be  substantially  usurious  no  device  will  pro- 
tect the  party;  and,  whether  the  money  be  received  under  one 
name  oranolher.thereasonablenessofthe  charge  must  bedecided 
by  a  jury.  The  objects  of  the  statute  were  two :  let.  To  make 
void  all  bonds,  contracts,  and  assurances  for  payment  of  monej 
lent  upon  usury.  2dly,  To  punish  the  party  who  takes  sucli 
usurious  interest.  Before  the  ilrst  of  these  provisions  therefore 
can  attach,  there  must  he  acontract,  4  B/.  Com.  168.  I-oyrf.  t.  ffii 
Hams. 3.  Wih.  26 1 ■   Mmray  v.  Ilardinge,  2  HI.  865.  per  Gouldl 
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another  day.     If  therefore  no  part  of  the  original  contract  was        1797. 
usurious,   nothing  subsequent  to  that  will  vitiate   the  bond,    sir  B.  Ham* 
4  Burr.  2253.  So  in  Floyer  v.  Edwards,  Cowp.  116.  Lord  Mans-        mett 
JUld  says, "  Usury  is  an  agreement  or/g/na/Zy  to  pay  the  principal,    sir  W.' Y«a. 
with  interest  above  the  rate  of  5  per  cent.''  and  cites  Hawk.  P.  C. 
c.  82. 5. 19.  That  a  party  is  entitled  in  some  cases  to  take,  not  only 
6  per  cent,  for  legal  interest,  but  also  a  reasonable  sum  for  remit- 
ting, and  other  necessary  incidental  expences,  is  clearly  settled. 
Auriol  v.  Thomas,  2  T.R.  62.    Bodily  v.  Bellamy,  2  Burr.  1096. 
The  true  distinction  is,  whetherthe  conditions  of  the  contract  are 
imposed  on  the  borrower  or  not ;  in  the  present  transaction  they 
were  not.     So  where  there  is  nothing  to  which  the  money  taken 
can  be  applied,  but  interest,  it  is  usury.     But  here  the  excess  of 
interest  was  fairly  applicable  to  the  expences  of  remittance.  As 
to  the  caseof  Matthews  qui  tarn  v.GriJjiths,  it  may  be  distinguished  ^ 

from  the  present,  for  Lord  Kenyan  himself  observed  that  a  second 
discount  had  there  actually  been  paid  on  the  notes  in  question. 
Eyre  Ch.  J.  I  will  begin  with  stating  my  assent  to  the  propo- 
sition, that  where  a  party  on  a  contract  for  a  loan  intentionally 
takes  more  than  6/.  per  cent,  per  aun.  for  forbearance  of  that  loan, 
he  is  guilty  of  usury.     But  I  add  to  it  this  further  proposi- 
tion, that  whether  more  than  5/.  per  cent,  is  intentionally  taken 
upon  any  contract  for  such  forbearance,  is  a  mere  question  of 
fact  for  the  consideration  of  the  jury,  and  must  always  be  col- 
lected from  the  whole  of  the  transaction  as  it  passes  between 
the  parties.    And  1  am  of  opinion  that  it  never  can  be  deter- 
mined that  any  particular  fact  constitutes  or  amounts  to  usury, 
till  all  the  circumstances  with  which  it  was  attended,  have 
been  taken  into  consideration.     As  on  the  one  hand  1  am  to 
carry  into  effect  a  law  which  the  policy  of  all  times  has  deemed 
useful,  and  which  expressly  provides  against  any  subtile  de- 
vices or  evasions  by  which  its  penalties  may  be  eluded  (and 
had  it  not  been  so  provided,  I  should  have  thought  it  my  duty 
to  use  all  the  influence  of  my  situation  to  prevent  such  devices 
and  evasions  from  having  any  effect);  so  on  the  other  hand  com- 
mon justice  requires  that  the  whole  of  the  transaction  should  be 
before  the  jury,  and  should  be  taken  fairly,  with  a  just  applica- 
tion of  all  the  circumstances  to  every  conclusion  of  fact  which 
the  evidence  will  warrant.  Being  of  that  opinion  I  cannot  agree 
to  the  doctrine  laid  down  at  the  Bar,  that  this  transaction  wasne- 
c^essarily  to  be  taken  to  be  a  mere  transaction  of  loan  and  not  of 
remittaace ;  I  think  there  was  room  to  consider  it  as  a  mixed  case 

l4  of 
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^^^'''  Qf  loan  and  remittance,  and  that  we  should  do  great  injustice 
Sir  B.  Ham-  ^  ^^  pE>rty,  if  we  were  to  confine  it  to  one  and  exclade  the 
"*■"  other.  What  ia  this  case  in  matter  of  fact  ?  Ha-ciland  applies  to 
Sir  W.  Yi».  have  his  bills  discounted  ;  to  which  the  banker  agrees,  and  cal- 
culates the  interest  upon  the  the  time  the  bills  have  to  run,  as  is 
usual.  lie  asks  how //antVantf  would  have  the  money?  Haviland 
desires  to  have  a  part  in  cash,  part  in  account,  and  part  in  bills 
on  London  of  different  times  to  run.  Had  the  banker  told  down 
the  money,  or  tendered  bank  notes,  and  had  Haviland  put  them 
into  his  pocket,  or  swept  them  into  his  hat,  and  then  said,"  But 
1  want  to  send  money  to  Lotidou;  will  you  take  partofmymoney 
back  and  give  me  bills  ?"  and  the  banker  had  accordingly  done 
80  and  given  these  bills,  I  cannot  see  that  there  would  have  beeo 
any  colour  forcaliingitan  usurious  transaction.  Are  we  then  to 
administer  justice  on  such  frivolous  distinctions  ae  the  difference 
between  the  case  I  have  put,  and  the  case  which  actually  hap- 
pened? Can  the  usury  depend  on  the  circumstance  of  the  money 
being  told  down  or  not?  It  was  proved  by  the  witness  that  the 
baDkerasked,"How  will  yon  have  the  money?"  Which  short  ques- 
tion includes  whether  he  would  have  it  in  cash  or  in  cash  notes, 
or  in  account,  orwhetherhehad  any  desire  to  have  part  of  it  re- 
mitted for  him  to  London  ?  the  answer  completes  the  transaction. 
Few  words  are  necessary  among  men  of  business.  Bills  on  Loh' 
don  are  given  to  a  certain  amount,  and  the  rest  is  taken  in  cash, 
or  that  which  is  equivalent  to  cash.  When  we  are  construing 
any  particular  circumstance  given  in  evidence  in  order  to  found 
a  conclusion  of  fact  in  any  case,  and  especially  in  a  case  of 
lury  arising  upon  a  transaction  between  men  of  business. 
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says  to  B.  take  my  specie,  you  can  find  better  means  of  con-  1797. 
▼eying  it  to  London  than  I  can,  and  pay  it  to  the  person  in  Lon"  sir  B.  Ham- 
don.  whom  I  shall  appoint.  In  such  a  case,  A.  could  not  have  ^ett 
sent  his  specie  by  the  post,  but  must  have  hired  a  waggon  for  sir  W.'Yia. 
that  purpose.  Now  if  B.  has  established  a  mode  of  convey- 
ance which  renders  the  remittance  more  easy  to  him,  what  is  that 
to  A.  whose  money  is  remitted?  is  not  the  banker  entitled  to  a 
recompence  for  the  accommodation  he  affords  to  his  customer; 
and  if  in  such  cases  the  remittance  is  usually  made  by  bills  of 
thirty  days,  is  not  that  a  fair  measure  of  a  recompence,  supposing 
there  is  no  device  in  the  transaction,  and  that  the  remittance  is 
not  intended  to  be  used  as  a  colour  for  putting  more  money  into 
the  bankers  pockets  for  the  mere  forbearance  of  a  loan  than  is 
allowed  by  law?  I  stated  to  the  jury  that  if  the  banker  had  im- 
posed this  remittance  on  the  borrower  as  a  term  of  the  discount, 
it  would  have  been  usury.  I  might  have  added,  that  if  all  con- 
sideration of  loan  were  out  of  the  case,  a  banker  may  lawfully 
take  as  much  money  as  he  can  get  for  his  bills  without  the 
least  recrard  to  the  time  they  have  to  run.  The  authority  of  a 
case  said  to  have  been  determined  at  Nisi  Prius  have  been  very 
properly  pressed  upon  us  in  the  argument.  Certainly  the  opi- 
nions of  the  Judge  who  is  said  to  have  decided  that  case  are 
at  all  times  entitled  to  the  highest  respect  from  me,  and  from 
every  Judge  in  Westminster-hall,  and  I  never  will  hastily  decide 
against  the  advised  opinion  of  that  great  lawyer.  But  in  my 
apprehension  we  are  here  debating  no  question  of  law;  we  are 
examining  the  evidence  of  a  mere  matter  of  fact,  on  an  inquiry 
into  a  transaction  between  a  banker  and  his  customer.  Ac- 
cording to  the  letter  of  that  case,  as  it  has  been  reported  to  us, 
it  was  said,  that  unless  the  payment  is  made  in  ready  money 
(a),  the  transaction  is  usurious;  this  would  at  once  put  an  end 
to  the  banker's  business.  Neither  in  this  nor  in  any  other  case 
of  the  same  kind,  does  it  necessarily  happen  that  a  single 
farthing  in  ready  money  passes  between  the  parties.  Here  part 
of  the  money  was  carried  to  Haviland^s  account,  the  whole  might 

(«)  Arcordmf  torn  mannsrript  note  of  this  transaction,  and  thongh  it  may  bff 

Mmtikncs  q.  t.  v   Griffiths^  mentioned  by  for  the  convenience  of  both,  I  urn  clear 

tbe  connril  in  <npport  of  the  rnle.  Lord  that  it  is  usury  :*'   4nd,  "  Tliis  is  an  of- 

Kemycn  in  the  cour»eof  his  opinion  nsed  fence  against  the  statute  of  Usury,  lor 

the  following  expressions:  '*  Wliere  a  taking  5 ;>«r  cra^  for  that  which  was  not 

party  takes  5  per  cent,  discount  as  for  money  at  the  time,  and  which  was  inca- 

ready  money,  and  yet  does  not  pay  pable  of  being  converted  into  money's 

ready  money,  bnt  bills  payable  as  a  fu-  worth  up  to  the  extent  for  wbidi  Uie 

tare  day,  thoogh  both  parties  consent  to  discount  was  taken." 

1 
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have  been,  and  »on  cotutat  when  it  would  be  actually  ftdvancod 

m  casb  by  tlie  banlcer.  The  counsel  for  the  Defendant  supposed 
a  case  where  part  of  the  money  was  not  to  be  paid  till  a  raooth 
after  the  transaction,  1  agree  that  would  be  taking  interestfor 
money  not  in  any  sense  advanced,  and  would  amount  to  usury. 
But  if  part  of  ttie  money  were  carried  to  the  account  of  the  bor- 
rower, though  he  did  not  mean  to  draw  for  it  for  some  time,  and 
did  not  actually  draw  for  it  till  the  whole  time  on  the  discounted 
bill  was  expired,  no  man  would  doubt  of  the  fairness  or  lawful- 
ness of  the  transaction;  and  yet  an  interest  is  gained  for  ihe 
whole  of  that  time,  upon  money  not  actually  advanced.  Sup- 
pose on  discounting  a  bill  a  banker  gives  his  cheque  made  pay- 
able on  demand^  every  one  considers  it  as  cash,  because  it 
may  be  converted  into  cash  directly:  yet  it  may  happen  that 
the  money  may  not  be  demanded  for  any  given  length  of  time. 
I  am  inclined  to  think  that  the  jury  considered  these  thirty 
days  bills  as  cash ;  and  there  is  a  great  deal  to  be  said  for  it 
It  is  true  that  they  may  be  discounted  by  a  holder,  and  so  the 
taker  of  them  may  be  charged  with  double  interest,  but  they 
may  also  circulate  through  the  country  up  to  the  moment  of 
their  failing  due  as  cash,  and  may  pass  to  all  effective  purposes 
Ka  such,  and  though  I  do  not  think  it  fit  for  me  to  say  that  suci 
bills  are  always  to  be  considered  as  cash,  because  an  ill  use  might 
be  made  of  it,  yet  I  cannot  say  that  the  verdict  in  this  view  of 
it  was  improper  in  this  case.  My  opinion  being,  that  the  real 
transaction  was  just  the  same  as  if  the  whole  sum  had  been  told 
down,  and  then  a  part  had  been  returned  for  bills  drawn  to  suit 
the  borrower's  convenience,  for  the  purpose  of  remitting  tie 


Sir  B.  HAM^i 


8lr  W.YHii. 
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rious,  or  might  arise  from  a  part  of  the  transaction  collateral  to  1797. 
the  mere  loan;  lawful  in  its  nature,  and  extremely  convenient 
to  the  other  party;  neither  unjust  nor  oppressive ;  contrary 
neither  to  the  letter  nor  to  the  spirit  of  the  statute.  Nor  do  I 
think  there  is  any  danger  in  this  doctrine.  The  transaction  is 
always  before  a  jury.  It  is  for  them  to  say  whether  it  is  a  de- 
vice, or  a  fair  agreement  on  good  consideration ;  whether  if 
there  be  any  overplus,  after  the  6  per  cent,  taken  for  discount, 
it  is  properly  referable  to  some  lawful  collateral  consideration, 
or  not;  if  it  be  so  referable,  we  should  do  the  grossest  injus- 
tice, if  instead  of  distributing  the  transaction  into  the  parts  of 
which  it  is  composed,  we  were  by  a  strict  literal  construction 
upon  evidence  to  pronounce  the  contract  to  be  what  in  sub- 
stance it  is  not,  a  contract  for  mere  loan  and  forbearance.  On 
the  whole  of  the  case,  I  see  no  sufficient  ground  to  say  that 
the  verdict  is  wrong.  I  thought  the  transaction  so  far  doubt- 
ful at  the  trial,  that  I  wished  the  jury  to  consider  whether  the 
giving  these  bills  on  London  was  not  a  mere  cover  for  an 
usurious  contract.  I  said  that  if  the  bills  were  drawn  at  a 
longer  date  than  is  usual  in  the  course  of  business,  it  ought  to 
be  construed  as  a  device.  They  were  the  best  judges,  and  they 
thought  there  was  no  device :  had  they  determined  the  other 
way,  I  should  not  have  quarrelled  with  their  verdict;  but  I 
think  there  is  no  sufficient  reason  for  granting  a  new  trial. 

Heath  J.  I  am  of  the  same  opinion  with  my  Lord,  and  can- 
not therefore  think  this  a  case  in  which  we  should  grant  a  new 
trial.  This  was  a  transaction  which  commenced  in  discount 
and  loan,  and  terminated  in  remittance.  The  question  then  is. 
Whether  these  two  things  must  be  consolidated,  or  whether  they 
may  not  be  divided?  Now  I  think  upon  the  evidence  reported, 
that  that  question  cannot  be  again  raised  here,  if  it  has  once  been 
properly  submitted  to  the  jury ;  since  they  have  decided  it.  THe 
subsequent  transaction  of  remittance  was  no  part  of  the  antece- 
dent contract;  the  bargain  for  the  discount  was  complete,  and 
then  the  banker  asked  the  person  who  brought  the  bill,  how  be 
would  have  the  money.  The  true  question  is,  whether  the  terms 
of  the  remittance  formed  the  consideration  of  the  loan ;  for  if 
they  did,  the  transaction  was  usurious.  I  agree  to  the  general 
proposition  of  law  as  laid  down  by  the  Defendant's  counsel,  but 
think  it  a  question  for  the  decision  of  a  jury.  As  to  the  case 
put  at  the  Bar,  of  an  agreement  to  leave  a  certain  sum  in  the 
banker's  hands  for  a  months  that  would  be  a  clear  device  to  elude 
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1797.        the  Btatule,  and  no  jury  could  doubt  of  the  intention.     Those 

Sir  B.  Ham-  ^^°  advanced  money  may  impose  their  own  t«rroB  on  those  who 

MITT        are  in  w^pt  of  it ;  but  those  who  come  with  money  to  purchase 

iirW.  Yba.   l><lls,  not  being  distressed  men,  need  never  be  imposed  upon.  In 

tbe  west-country  thirty  days  is  the  usual  time  for  which  the  bills 

are  made  to  run;  and  sometimes  money  is  given  for  those  bills, 

when  their  is  more  money  to  be  paid  in  London  than  there  are 

bills  upon  that  place.    Considering  the  discount  and  remittance 

as  separate  transactions,  and  the  jury  having  found  a  verdict 

agreeable  to  the  evidence,  I  think  we  cannot  meddle  with  it. 

RooKE  J.  1  agree  in  opinion  with  my  Lord  and  my  Brother 
Heath.  Bv  the  statute  law  of  this  land,  it  is  usury  to  take  moie 
than  bl.  percent,  per  annum.  But  where  money  is  advanced 
under  particular  circumstances,  a  man  may  be  warranted  in 
taking  more  than  bl.  per  cent.,  if  the  surplus  be  taken  for  addi- 
tional expence,  risk,  and  trouble;  generidly  speaking,  wheres 
party  prefers  taking  bills  instead  of  ready  money,  it  would  be 
right  for  the  banker  to  say,  "  I  will  make  a  rebatt  for  the  time 
the  bills  have  to  run."  But  if  he  does  so.  he  has  a  right  to  add, 
"  I  must  have  so  much  for  my  trouble  and  expences;"  and  on 
Baying  this,  a  new  contract  would  commence,  and  it  would  be  fat 
the  jury  to  determine  whether  a  fair  sum  was  taken  or  not 
Here  bills  are  brought  to  the  banker  to  be  discounted,  and  he 
asks,  "  How  do  you  choose  to  take  the  money,  in  cash  or  in 
bills,  and  for  what  time?"  The  person  who  brought  the  bills, 
took  part  in  cash  and  part  in  bills  at  diS'erent  dates.  It  wu 
left  to  the  jury  to  considerwhether  this  was  not  colourable,  and 
e  in  fact  taken  for  the  commission  than  was  proper ;  and  tlK 
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MiLLiKEK  t>.  Fox  and  Another.  Not-rrth. 

Rule  was  moved  for  by  Shepherd  Serjt.  calling  on  the  "^^  ^mh  wiB 
Plaintiff  to  shew  cause  why  the  entry  of  the  judgment  of  t>ef(nduit  lo 
prosequi  as  to  the  Brst  count  of  the  declaration  in  this  cause  '"J^*  "■'  "* 
Id  not  be  struck  out,  or  why  the  Plaintiff  should  not  pay  jmigmeDt  of 
:ostsof  the  count  on  which  the  no/Zejirtue^ut  was  entered.   "nur^bTIhe 
le   declaration  was  for  goods  sold  and  delivered,  vith  a  faintiff,  uto 
\tum  meruit  and  the  common  money  counts.     In  the  first  foi^n°a  of  hit 
it  it  was  by  mistake  stated,  that  the  Defendant "  was  in-  deriarttin 
&A  for  sold  and  delivered,"  leaving  out  the  word  "  goods."  bmnteMamd 
count  was  demurred  to,  and  judgment  recovered  pleaded  !"     Nor  wiu 
le  others ;  on  which  the  Plaintiff  entered  a  nolle  prosequi  as  of  ihs  pn>- 
ie|first  count,  and  replied  nul  tiel  record  to  the  other  pleas.  '««'i"l'<*«t«^ 
\eplierd  contended  that  the  Plaintiff's  object  wag  to  deprive  tion  or  coit* 
Defendant  of  his  cobU  on  the  demurrer,  and  cited  C«KJp«-v.  "'^^""aT* 
It,  3  T.  A.  611.  where  the  8  Eliz.  c.2.  s.  2.  was  relied  on; 
aid  there  were  other  cases  where  it  had  been  held  that  after 
murrer,  the  Plaintiff  cannot  enter  a  nolle  prosequi.  Rose  Sf 
:  Bowler.  1  H.  Bl.  108.  Drummond  v.  Durant.  4  T.  R.  360. 
e  Blanc  Serjt.  shewed  cause  in  the  first  instance,  and  en- 
ronred  to  prove  that  the  object  of  the  application  made  so 
in  the  term  was  only  to  carry  the  cause  over  till  next  term, 
irged  that  if  the  Defendant  was  entitled  to  any  costs,  they 
Id  be  allowed  on  taxation  after  the  trial  of  the  cause,  and 
if  the  officer  exercised  his  discretion  improperly,  then  would 
he  season  to  apply  to  the  Court. 

YHB  Ch.  J.  The  single  question  is.  Whether  the  Plaintiff 
a  right  to  entera  no/&  prosequi  in  this  stage  of  the  proceed- 
'  Reiicii  verificatione  rion  vull  ulterius  prosequi  is  to  be  found 
very  book  of  entries.  The  right  to  costs  is  a  matter  for  fu- 
consideration. 
hepherd  Serjt.  took  nothing  by  his  motion,  (a) 

I  Vid.  Gadtfanf  «.  Smith,  Salk.  456.  Afler  demnrrer  in  law  joinrd,  if  the 

»'  1.  IJir  T.  Lawrttur  and  NnU  and  Coarl  doth  nire  a  da;  a*er,  at  that  day 

i,Bti.7(I.Sb»tlfyw.Evtleyih.jao.  the  Uemandant  or  Plaintiff  la  dcTnand- 

'•iaSnd«aadi*acfcmJ,  Srwa'tcaie,  able,  and  therefoic  may  be  noniniL  Co. 

•a,  ITT.  Lilt.  13a.  b. 

i)  Vid«  I'm-ker r.  BaylU,  tB.le  l'.75.    Btrlrnm  t.  Coriftfn,  6 Tauot,  414. 
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On  a  motion 
for  k  new  Iriil 
h.T  m  Defrnd- 

MtiBWiacliiM 
dgamtt  bin 
fbr  goodi  de- 
livared  to  the 
nie  of  a  tbiid 
pcrton  on  bit 
nnJerUkinglo 
aee  tbe  Hlnia- 
tiff|)aid,  ilie 
Conrt  Hill  lake 
iotD  consider! 


niied,  but  the 
pnriicataT  >i- 
tnalioo  of  tlie 
Derendinl  at 
tbe  time  of  fai> 
ODderlakiafE, 

of  tbenDOi  fur 
wliicli  be  will 
thereby  be 
made  lialile. 


Kbate  V.  Temple. 

A  S8UMPSIT  for  goods  sold  and  delivered,  work  and  laboor, 
*■  *■  and  commoa  money  counts. 

Plea.     Noit  assumpsit. 

This  cause  was  tried  before  Lawrence  J.  at  Winchester  auioma 
aBsizes  1 797,  when  the  principal  facts  in  evidence  were  as  follow : 

T)|e  Plaintiff  was  a  tailor  and  slopaeller  at  Portsmouth,  and 
tilt  Deieniiaiil.  the  first  lieutenant  of  His  Majesty's  ship  the 
liot/ne.  When  tiiat  ship  came  into  port,  the  Defendant  applied 
to  a  third  person  to  recommend  a  slopseller  who  might  suppIy^ 
the  crew  with  new  cloaths,  saying,  "  He  will  nin  no  risk;  1  will 
see  him  paid."  The  Plaintiff  being  accordingly  recommended, 
the  Defendant  called  upon  him,  and  used  these  words,  "  I  will 
see  you  paid  at  the  pay- table;  are  you  satisfied?"  The  Plaintiff 
answered,  "  Perfectly  so."  The  cloaths  were  delivered  on  the 
quarter  deck  of  the  Boyne:  slops  are  usually  Bold  on  the  main 
deck  :  the  Defendant  produced  samples  to  ascertain  whether  his 
directions  h<id  been  followed :  some  of  the  men  said,  that  they 
were  not  in  want  of  any  cloaths,  but  were  told  by  the  Defend- 
ant that  if  they  did  not  take  them,  he  would  punie>h  them ;  and 
others,  who  stated  that  they  were  only  in  want  of  part  of  a 
suit,  were  obliged  to  take  a  whole  one,  with  anchor  buttons  to 
the  jacket,  such  as  are  usually  worn  by  petty  officers  only. 
The  cloathing  of  the  crew  in  general  was  light  and  adapted  to 
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The  learned  Judge  in  his  directions  to  the  jury  said,  that  if  they       1797. 
were  satisfied  on  the  evidence,  that  the  goods  in  question  were       -^ 
advanced  on  the  credit  of  the  Defendant  as  immediately  respon-  v. 

sible,  the  Plaintiff  was  entitled  to  a  verdict;  but  if  they  beheved      Tbmfli. 
that  at  the  time  when  the  goods  were  furnished,  the  Plaintiff  re- 
lied on  being  able,  through  the  assistance  of  the  Defendant,  to  get 
his  money  from  the  crew,  they  ought  to  find  for  the  Defendant. 

Verdict  for  the  Plaintiff  676/.  7$.  Sd. 

A  rule  nisi  for  a  new  trial  having  been  obtained  on  a  former 
day  by  Shepherd  Serjt.  on  the  ground  of  the  Defendant's  under- 
taking being  within  the  statute  of  frauds,  (a) 

Le  Blanc  and  Marshall  Serjts.  now  shewed  cause,  and  con- 
tended that  the  only  question  in  the  case  had  been  left  to  the- 
jury,  and  decided  by  them,  viz.  Whether  the  sailors  were  liable 
in  the  first  instance,  and  the  Defendant  only  came  in  aid  of  their 
liability :  or  whether  the  Defendant  was  immediately  respon- 
sible? They  said  that  if  the  Boynehdid  been  burnt  before  the  de- 
livery of  the  goods,  the  Plaintiff  would  have  had  no  communi- 
cation with  the  crew,  and  of  course  no  ground  of  action  against 
them;  if  therefore  they  were  not  liable  on  the  original  contract, 
the  subsequent  delivery  would  not  shift  the  credit  upon  them. 

Shepherd  Serjt.  in  support  of  the  rule,  was  stopped  by  tlie 
Court. 

Etre,  Ch.  J.  There  is  one  consideration,  independent  of 
every  thing  else,  which  weighs  so  strongly  with  me,  that  I 
should  wish  this  evidence  to  be  once  more  submitted  to  a  jury. 
The  sum  recovered  is  676/.  7s.  8d.  and  this  against  a  lieu- 
tenant in  the  navy :  a  sum  so  large  that  it  goes  a  great  way 
towards  satisfying  my  mind  that  it  never  could  have  been  in 
the  contemplation  of  the  Defendant  to  make  himself  liable,  or 
of  the  slopseller  to  furnish  the  goods  on  his  credit,  to  so  large  an 
amount.  I  can  hardly  think  that  had  the  Boyne  not  been  burnt, 
and  the  Plaintiff  been  asked  whether  he  would  have  the  lieu- 
tenant or  the  crew  for  his  pay-master,  but  that  he  would  have 
given  the  preference  to  the  latter.  The  circumstances  of  this 
case  create  some  prejudice  against  the  Defendant,  but  which  . 
I  think  capable  of  explanation.  There  is  some  appearance  of 
harshness  in  making  the  men  purchase  these  cloaths  against 
their  inclination.  But  it  was  in  evidence,  that  though  they 
were  pretty  well  cloathed,  yet  their  cloaths  were  adapted 
to  a  warm  climate  rather  than  to  the  service  in  which  they 

(a)  S9Car.  S.C.S.  «.4. 


TSHFLB. 
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1797.  were  to  be  engaged.  It  was  therefore  the  bounden  duty  of  the 
Kij^^g  ofiicerto  take  some  course  toobligethecrewtoparchaBe  proper 
necessaries.  We  all  koow  that  a  sailor  is  so  singular  a  creature, 
80  careless  of  himself,  that  he  cannot,  though  his  life  depeud  upon 
it,  be  prevailed  upon,  without  force,  even  to  bring  up  his  ham- 
mock upon  deck  to  he  aired.  We  know  that  he  will  risk  any 
danger  in  order  to  employ  his  money  in  a  way  that  he  likei, 
rather  than  lay  it  out  in  that  provident  method  which  bia  situa- 
tion may  require.  The  whole  of  the  imputation  then  on  the 
Defendant  and  Captain  Gre^  amounts  to  this,  that  wheu  the  nt&t 
were  to  be  cloathed,  they  wished  them  to  be  somewhat  well 
dressed.  I  do  not  know  but  that  this  circumstance  may  have  bad 
Bome  influence  with  the  jury.  But  1  do  not  feel  the  force  of 
it  when  opposed  lo  the  weight  of  the  evidence  on  the  other 
side,  so  as  to  make  the  officer  liable  for  so  large  a  sum.  From 
the  nature  of  the  case  it  is  apparent  that  the  men  were  to  pay 
in  the  first  instance:  the  Defendant's  words  were  "'  I  will  see 
you  paid  at  the  pay- table ;  are  you  satisfied  t"  and  the  answer  tben 
was,  "Perfectly  so. "  The  meaning  of  which  was,  that  how- 
ever unwilling  the  men  might  be  to  pay  themselves,  the  oiScer 
would  take  care  that  they  should  pay.  The  question  is,  Whetber 
the  slopmait  did  not  in  fact  rely  on  the  power  of  the  officer 
over  the  fund  out  of  which  the  nien'swages  were  lo  be  paid, and 
did  not  prefer  giving  credit  to  that  fund,  nither  than  to  the  lieu- 
tenant, who,  if  we  are  to  judj^e  of  him  by  others  in  the  samp 
situation,  was  not  likely  to  be  able  to  raise  so  large  a  sum! 
Considering  the  whole  bearing  of  the  evidence,  and  that  tlie 
learned  Judge  who  tried  the  cause  has  not  expressed  himself 
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Macdonald  v.  Pasley.  N«r.  trtb. 

The  Plaintiff  had  been  a  sailor  on  board  the  Romney,  belong-  C  by  Tirioc  of 
•*  ing  to  Commodore  JoA/wow's  squadron  in  1781;  the  De-  ir.  to  receive* 
feidant  was  the  prize  agent  of  that  ship.  tU  money  due 

In  1789  the  Plaintiff  made  the  following  note —  ticniar  account 

"  Liverpool,  Nov.  23.  1789.  «bjains  three 

T«  -./r       ^.      .  f         I  t  1  out  of  four  in. 

"Please  to  pay  to  Mr.  Abraham  Joseph,  or  order,  my  share  stalmenui  due 
'of  prize-money  for  the  Romnei/,  for  prizes  captured  by  the  ^JJ^^^*  ^^  ^' 
'fleet  under  Commodore  Johnson,  for  which  this  shall  be  your  count;  tkeM 

•discharffe."  paymenitare 

^^    o  a^erward* 

*'  From  your  humble  servant,  questioned  hy 
*'To  the  agents  for  the  his  ,^-  ^'*/?  ^nngs 

^         &     ^       ,  X  .<r  ilii  action 

" Romney,  London.  "  John  +  Macdonald,  aKainnt  a.  fur 

•jj«  j.1.  the  whole  sum, 

«r.  TMr    ^     nT     1      yt  '  and  at  the  name 

"  Witness,  Jr.  L.  Moylei/.  time  c.  de- 

An  the  prize-money  due  to  the  Plaintiff  on  account  of  the  P*"*!'  "»<^  *''» 

*  1  '   -t  1  1    1      n        '  instalment ;  an 

optures  made  in  1781,  (which  was  payable  by  four  instalments,  application  to 
K.3/.4S.;  48.;  21.  Ids.  6d.;  and  3/.  2s.  6d.)  had  been  paid  to  ^^^\^y^\^'^' 
ne  GratU  as  indorsee  of  the  above  note ;  except  the  first  instal-  ceedmgs  in  the 
mx  of  3/.  45.  The  present  action  was  brought  by  Macdonald  l^!tby*o^!Tn 
•giinst  the  Defendant,  for  the  whole  sum,  and  Grant  at  the  iiia  paying  Hio 
Mine  time  claimed  the  3/.  4s.  still  unpaid,  as  due  to  him.  ^^  ,g°||  person 

A  rule  having  been  obtained  to  shew  cause  why,  on  payment  »*  t^»fy  tJiouid 
rf3/.4i.  to  such  persons  as  the  Court  should  appoint,  all  further  refused.' 
inKeedincrs  on  the  action  should  not  be  stayed,  ^?*^'  ?^*' 

.  ^  •         .^      '  notuiog  but  a 

i(/atr  Serjt.  shewed  cause,  and  contended  that  the  payments  power  of  attor- 
to  Grant  could  not  dischar&:e  the  Defendant,  since  the  note  on  "^^  ^J"  .^***'  .^, 

...  .   °  .  .  complying  witU 

vhich  they  were  made  did  not  comply  with  the  directions  of  the  provisions 
Meo,  3.  c.  63.  (fl),  and  32  Geo.  3.  c.34.  which  were  passed  to  ^.^andaiGe^ 

protect  S.  e.  3-1.  wiU 
wjirrant  the 
payment  to  thitd  persons  of  money  due  from  the  public  to  sailors  and  marines. 

(*)  Bj  36  Geo.  3.  e.  6S.  s.  1 . "  No  let-  and  also  the  number  at  which  the  maker 

^  «f  ittomey  or  will  made  by  any  stands  upon  the  ship*8  book ;  if  mude  hy 

E 7  officer  or  seaman  in  the  service  of  any  such  officer  or  seaman  dischiir^ed 

ii^ty,^«.  to  empower  any  person  from  the  service  of  Ui)«  Majesty,  and 

^itceive  wages,  pay  or  allowances  of  within  the  bilh  of  mortality,  it  Ahall  be 

^**^  of  any  kind  due  for  such  service,  attested  by  an  officer  appointed  by  the 

^bei^oody  unless  made  revocable;  if  treasurer  of  the  navy;  ir  at  any  uf  the 

^  by  toy  spch  officer  or  seamen  then  ports  where  seamen*s  wages  are  paid, 

^^  service  of  His  Msgesty,  ifc,  such  by  the  treasurer  of  the  navy's  clerk ;  if 

j^  of  attorney  or  will  must  be  signed  at  any  other  place  by  the  minister,*?  d^c. 

'»•'(  sod  ittested  by  the  cauttdn,' Sfc.  Uy  s.  ^.  "  every  such  letter  of  attorney 

^  ilksll  specify  the  name  of  the  ship  or  will  shall  contain  the  name  of  die  ship 

'•Ih  I.  M  to 
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1797.       protect  Bailors  and  marines  from  imposition.    He  insisted  that 
Mac  DONALD  '^  '*  "^^  necessary  to  subject  a  letter  of  attorney  to  the  restric- 
"-  tioDS  of  the  above  act,  a  fortiori  it  was  so  with  respect  to  an 

order  like  the  present,  which  was  a  less  solemn  instrument. 

Le  Blanc  Serjt.  in  support  of  the  rule  said,  that  the  Defendant 
was  ready  to  pay  into  court  the  3/.  4i.  for  the  benefit  of  those  to 
whom  it  belonged :  that  in  his  present  situation  he  must  defemi 
this  action,  with  a  certainty  of  paying  costs  to  the  Plaintiff,  if 
he  failed,  or  to  Grant  if  he  succeeded  ;  and  that  as  the  acts  al' 
luded  to  only  related  to  letters  of  attorney,  they  were  out  of  tiw 
question  in  the  present  case, 

Eydb,  Ch.  J.  We  ought  not  to  decide  against  the  Plaintiff 
on  this  summary  application.  If  the  sum  of  3/.  4s.  had  been  the 
extent  of  the  PlaintifTs  demand,  and  another  person  besides  tlie 
Plaintiff  had  claimed  it  of  the  Defendant,  he  would  then  h)Tf 
been  in  the  situation  described:  and  having  differentclaims  made 
upon  him  for  the  same  thing,  it  would  be  reasonable  that  be 
should  be  relieved.  But  that  is  not  the  state  of  the  present  cast. 
Here  the  Plaintiffsaya,  that  all  the  money  which  has  been  paid  t? 
Grant  has  been  paid  by  the  Defendant  in  his  own  wrong.  Then 
is  a  great  deal  of  colour  for  the  arpument  which  has  been  usd 
respecting  the  nature  of  the  authority  under  which  these  pay- 
ments have  been  made,  if  the  legislature  thought  fit  to  pula 
power  of  attorney  under  particular  regulations,  there  is  irral 
reason  to  suppose  that  it  was  meant  that  the  agent  should  not  bt 
discharged  by  any  thing  less  than  a  power  of  attorney.  The  De- 
fendant is  not  in  that  situation  in  which  the  Court  ever  does  m 
a  interfere.  If  he  can  shew  that  the  payments  have  been  madf 
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SpARENBURGH   V,    BANNATYNE.  iVM.  27th. 

A  ssuMPsiT  for  wages  due  to  the  Plaintiff  as  a  seaman.  A  native  of  a 

LJL        m  1   *    XT  •#  foreign iUte 

•"^       Pleas.     1st,  JS on  assumpsit.    .  intmitywith 

2d.  That  the  Plaintiff  is  an  alien,  born  in  foreign  parts,  to  wit,  *»>[»  country, 

rr  ,,      ,  .  1  ,    ,  r  1       Ti      •  r   1      t*k*n  in  an  act 

in  Holland,  m  parts  beyond  the  seas,  out  of  the  allegiance  ot  the  of  hostility  on 
King  of  Gnat  Britain,  and  within  the  allegiance  of  a  foreign  ^''yV'flJJt^",^^ 
power,  and  that  before  the  suing  out  of  the  original  writ  of  the  brought  to 
Plaintiff,  and  before  the  said  day  and  year  in  the  said  declaration  pjljj^^  "  * 
mentioned,  to  wit,  on,  i^c,  a  public  and  open  war  was  com-  war,  is  notdis* 
menced,  waged,  and  carried  on,  and  from  thence  hitherto  hath  *„j„   JJjJ"^  1^ 
been,  and  still  is  waged,  and  carried  on,  between  our  Lord  the  confinement, 

*:r-  11*         1*^  1^1  •   '       aa  on  a  contract 

DOW  King  and  his  subjects,  and  the  persons  exercismg  tne  pow-  entered  into  as 

ers  of  gOFemment  in  Holland  and  the  inhabitants  and  people  5P"»on«irot 

of  Holland  under  such  government,  to  wit,  at,  ^*c.     And  that 

the  Plaintiff  before  the  said  day  and  year  in  the  said  declaration 

mentioned,  and  at  the  suing  out  of  the  said  original  writ  of 

the  said  Plaintiff,  and  also  at  the  commencement  of  the  said 

war,  was  and  ever  since  has  been  and  still  is  an  enemy  of  our 

Bid  lord  the  King,  adhering  to  the  persons  so  exercising  the 

powers  of  government  in  Holland,  and  so  being  enemies  of  our 

aid  lord  the  King  as  aforesaid,  to  wit,  at,  ^c.     And  this  the 

Defendant  is  ready  to  verify :  wherefore,  ^c. 

3d  Plea.     The  same  as  the  second;  only  omitting  "That the 
Plaintiff  is  an  alien,  borne  in  foreign  parts,  to  wit,  in  Holland, 
in  parts  beyond  the  seas,  out  of  the  allegiance  of  the  King  of 
Grefl/  Britain,  and  within  the  allegiance  of  a  foreign  power." 
Replication.     To  the  first  Plea,  joinder  in  issue. 
To  the  2d.     Protesting  that  the  said  Plea,  and  the  matters 
^rein  contained,  in  manner  and  form  as  tlie  same  are  above 
fieaded  and  set  forth,  are  not  sufficient  in  law  to  bar  the  Plaintiff 
iom having  and  maintaining  his  aforesaid  action  against  the  De- 
faidant;  nevertheless,  for  replication  in  this  behalf  the  Plaintiff 
•itb.  That  he,  before  the  making  the  said  several  promises  and 
'undertakings  of  the  Defendant,  in  the  said  declaration  men- 
toned,  to  wit,  on,  ^c.  was  a  prisoner  of  war,  in  custody  of  the 
fcrcesof  our  Lord  the  King,  in  parts  beyond  the  seas,  to  wit, 
*t  the  island  of  Saint  Helena,  to  wit,  at,  8^'c.  and  being  such 
prisoner  as  aforesaid,  he  the  Plaintiff  then  and  there  was,  by  and 
^ththe  consent  and  permission  of  the  commanding  officer  of 

(«)  Vi^  Maria  ▼.  Hall,  f  B.  &.  P.  iS6.  S.C.  1  Tatint.  53.    Rex  v.  Depardo^ 
^iint  26.    Bazeit  y.  Jll^er,  4  Taunt.  824.  854. 
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1'^^'^-  the  forces  of  our  said  Lord  the  King,  at  the  island  of  Saiitt 
8par»i>  Helena  aforesaid,  hired,  employed,  and  retained  by  the  Defea- 
■vRou  danj  to  serve  as  a  seaman  and  mariner  in  and  on  board  the  said 
BAMKAtrHi.  ship  or  vessel  called  the  Caledonia,  on  his  retainer,  and  at  his 
special  instance  and  request ;  and  he  the  Plaintiff  did  then  and 
there  serve  as  such  seaman  or  marioer  in  and  on  board  anch 
ship  or  vessel  on  a  certain  voyage  whereon  the  said  ship  or  vessel 
Was  then  bound,  fowif,  from  the  island  of  Saint  He/ma  aforesaid, 
to  the  port  of  London  aforesaid,  to  wit,  at,  8fc.  Without  this, 
that  he  the  Plaintiff,  at  the  time  of  suing  forth  the  original  writ 
of  him  the  Plaintiff,  was,  or  at  any  time  hitherto  hath  beeu.  aa 
enemy  of  our  said  Lird  iht  KiiiR.  adlieriiig  to  the  persons  ex- 
ercising the  powers  of  government  in  Holland,  and  so  belns; 
enemies  of  our  guid  Lord  the;  King,  as  in  and  by  the  said  pleai$ 
above  alleged.     And  this  lie  ia  ready  to  verify:  wherefore,  &(, 

TotheSdPlea.  Inducement  and  traverse,  the  same  as  to  the  2d. 

Rejoinder.     Tendering  issue  on  tlie  traverses. 

Surrejoinder,     Joinder  in  both  issues. 

This  cause  was  tried  before  ICi/re  Ch.  J.at  the  Gui/d/iallSii- 
lings  after  last  Trinity-  term,  when  it  appeared  in  evidence,  thai 
the  Plaintiff,  being  a  native  of  OWeHiurg/iin  Germany,  was  taken 
prisoner  at  the  Cape  of  Good  Hope,  he  then  serving  as  a  sailct 
in  the  Dutch  fleet  under  Admiral  Lucas ;  that  he  was  sent  from 
the  Cape  to  Saint  Helena,  in  a  Britiih  frigate,  as  a  prisoner  of 
war,  and  was  there  put  on  board  the  Caledonia,  a  British  met- 
chautman,  then  in  great  want  of  hands,  by  order  of  the  goter- 
nor  of  the  place,  that  during  the  voyage  from  Saitit  Helena  lo 
lungland  he  was  treated  like  the  rest  of  the  crew,  and  did  hi* 
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ligearUia  adversarii  domini  regis  Anglise^  de  FranciSi,  de  patre  et  1797. 
matre  inimicis  ipsius  domini  regis  Anglise,  et  eidem  adversaria  suo  sparen- 
adherentibus  oriundus,  &c.  Rast.  262.  3  Instructor  Cler.  16.  buroh 
That  the  place  of  birth  is  material  appears  from 35a//:.  28.  Comb,  bammattmb. 
212.  and  Carter  48.  and  191.  in  which  last  case  it  was  objected, 
that  the  general  averment  of  the  PlaintiflTs  birth  in  the  United 
Provinces  was  not  sufficient^  because  there  might  be  some  place 
in  those  countries  not  under  the  jurisdiction  of  the  King's  ene* 
mies.  Secondly,  Supposing  the  Plaintiff  a  native  of  Holland, 
and  taken  in  actual  hostility  to  thisi  country,  yet  under  the  cir- 
cumstances of  the  case  he  is  entitled  to  recover.  Having  entered 
into  a  contract  with  the  license  of  the  King's  officer,  that  license 
may  be  presumed  to  have  been  given  with  the  King's  permission; 
and  a  license  to  contract,  necessarily  implies  a  license  to  sue. 
The  plea  of  alien  enemy  is  not  now  favoured  by  the  courts. 
Formerly  an  alien  enemy  was  disqualified  in  all  cases,  .and  his 
goods  might  be  seized ;  the  reason  given  was,  that  his  property 
was  forfeited  as  a  reprisal  for  the  damage  committed  by  the  ene- 
my. Gilb.  H.  C  P.  205.  The  reason  at  this  day  for  the  disabi- 
lity of  an  enemy  is,  that  he  shall  not  recover  effects  which,  being 
carried  from  hence,  may  enrich  bis  country:  and  it  has  been 
holden,  that  the  subject  of  a  power  at  war,  who  came  here  before 
the  war  broke  out,  or  who  comes  here  even  in  time  of  war,  with 
the  King's  permission,  may  maintain  an  action.  Wells  v.  WV/- 
Hams,  1  Salk.  46.  Lord  Raym.  282.  The  disability  is  now  con- 
fined  to  two  cases,  viz.  where  the  right  sued  for  is  acquired  in 
actual  hostility,  ^/iMoit  v.  Fisher,  Dougl.  649.  n.;  and  where  tha 
Plaintiff  being  an  alien  enemy  is  resident  in  the  enemy'a 
country.  Brandon  v.  Nesbit,  6  T.  R,  23.  Dristow  v.  Totoers, 
G  Term.  Rep.  35.  Thirdly,  This  defence  is  founded  on  an 
idea  of  a  right  in  the  conqueror  to  reduce  his  prisoners  to. 
tilavery,  which  is  contrary  to  the  law  of  nations.  If  the  com-^ 
manding  officer  may  compel  the  prisoners  to  labour,  and  sub^* 
ject  them  to  punishment  for  disobedience  of  orders,  there  is 
nothing  to  prevent  his  selling  them  for  slaves.  Among  bar-* 
barous  nations  prisoners  of  war  are  put  to  death  with  cruelty; 
in  a  more  advanced  state  they  are  sold  for  slaves ;  among  civiK 
ized  nations  both  are  disavowed,  and  their  persons  are  only 
confined,  till  ransomed  or  exchanged.  Gratius  de  Jure  Belli 
Qc  Pads,  /,  3.  Cf  7,  5.  9.  If  it  be  said  that  the  Plaintiff  has 
made  himself  an  enemy  by  his  own  act,  the  answer  is,  that  a 
person,  who  qw^s  pp  natural  allegiance  to  the  power  at  war 
with  i|S|  may  by  his  own  acts  cease  to  be  au  enemy  and  become 
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afrieDd;  bis  character  of  enemy  continuing   no  longer  than 
wliile  he  adheres  to  the'eneraies  of  the  King. 

Shepherd  and  Ueywood  Serjts.  in  support  of  the  role.  Not- 
withstanding the  language  of  the  entries,  there  is  no  groniid 
afforded  by  any  of  the  text  writers  for  supposing  that  the  disalM- 
lity  of  an  alien  depends  upon  his  birth.  In  Co.  lAtt.  129.  fr.ui 
alien  enemy  is  spoken  of  as  "Siiubject  to  one  that  is  aD  enemy 
to  the  King,"  not  as  a  native  of  the  country  at  war.  Nor  in 
the  following  books,  TkeloalFs  Dig.  /.  1 ,  c.  4.  1  Black.  Com.  372. 
Terms  de  la  Ley,  36.  Fost.  C.  L.  185.  H.  P.  C.  164..  which  treat 
of  alien  enemy,  is  any  mention  made  of  birth.  It  is  tme  that 
birth  raises  and  perpetuates  the  character  of  alien  enemy;  for 
by  the  law  of  England  allegiance  always  follows  the  person; 
and  if  "by  the  law  of  any  other  country  the  party  could  rid  him- 
self of  his  allegiance  by  his  own  act,  it  ought  to  be  replied  that 
he  had  done  so.  The  circumstance  of  birth  however  is  no  far- 
ther material  than  as  it  is  one  of  the  cases  which  constitute  alien 
enemy,  and  even  that  is  not  decisive ;  for  Lord  Holt  says  that  a 
person  may  be  bom  in  a  country  at  enmity  with  us,  and  yet 
infra  ligeantiam  Ariglia;  and  be  instances  the  attendants  of  an 
ambassador.  Comb.  2\2.  Now  the  present  Plaintiff,  when  be 
accepted  a  commission  from  the  Dutch  government,  (for  the 
commission  of  the  ship  is  his  commission,)  became  a  subject  d 
Holland,  owed  allegiance  to  Ho/land,  and  was  liable  to  be  pro- 
secuted for  the  breach  of  it  as  a.  traitor.  If  then  the  Plaintiff 
ever  became  a  subject  of  Holland,  the  next  question  is,  how  far 
that  character  has  been  altered  by'subsequent  events  ?  A  pnsonet 
at  war  must  be  considered  as  much  the  subject  of  the  countr 


lit  THB  Th^rty-bighth  Ybar  OP  GEORGE  III.  167 

the  other  Dutch  prisoners.    Indeed  it  is  said,  Vattel,L3.'c.  16.        1797. 
S.230.  that  "  volunteers  taken  by  the^enemy  are  treated  as  if     spabkh- 
part  of  the  army  in  which  they  fight."  The  reason  why  no  other       bdrgk 
plea  is  to  be  found  in  the  entries  than  that  of  alien  enemy  nee,is  bahnatyhb* 
because  no  other  person  coming  under  the  description  of  alien 
enemy  could  be  resident  here.   If  an  action  be  brought  by  a  na-« 
live  of  an  hostile  state,  the  Defendant  may  plead  alien  enemy 
on  the  discovery  of  the  Plaintiff's  birth :   but  any  other  alien 
becomes  sui  juris  by  residence,  except  in  the  present  case  of  a 
prisoner  at  war.     The  only  remaining  question  relates  to  the 
license  of  the  officer.      The  act  of  an  individual  can  no  more 
remove  the  disability  of  an  alien  enemy  to  contract,  than  it  can 
create  the  character  of  alien  enemy.    Bro.  Ahr.  Denizen,  pL  20. 
Unless  this  were  so,  any  Emrlishman  by  contracting  with  an  alien 
enemy  might  relieve  him  from  that  character :  but  license  is  an 
act  of  state.  Besides,  if  license  is  to  be  relied  on,  it  should  have 
been  pleaded.  7   Mod.  150.     1  Ld.  Raym.  282.     In  Brandon 
V.  Nesbitt,  6  T.  R,  23.  there  were  two  pleas  exactly  similar  to  the 
second  and  third  in  the  present  case,  and  though  they  were 
demurred  to,  the  Defendant  had  judgment. 

Eyke  Ch.  J.  The  question  is.  Whether  on  the  evidence  pro* 
duced  in  this  case  the  Plaintiff  is  to  be  considered  as  an  alien 
enemy  at  the  time  when  the  writ  issued  ?  If  he  must  be  so  con- 
sidered, I  take  it  to  be  a  necessary  consequence  that  this  action 
must  fail.  The  fact  is,  that  this  man,  being  a  native  of  some 
part  of  German!/,  and  therefore  a  neutral  by  birth,  was  found  on 
board  a  ship  belonging  to  the  enemies  of  this  country,  and  was 
captured  in  actual  hostility.  What  then  is  his  situation?  Having 
been  taken  in  the  act  of  hostility,  he  is  either  a  pirate,  or  quoad 
thatact  of  hostility  a  subject  of  the  prince  or  power  under  whose 
commission  he  acted.  No  doubt,  this  man  being  a  neutral  by 
birth  committed  an  act  of  hostility  against  this  country,  under 
a  commission  from  a  state  at  war  with  this  country.  So  far  I 
take  to  be  clear.  Ithereforegoagreatwaywiththe  Defendant's 
counsel,  who  have  argued  that  at  this  day  the  form  of  the  plea 
of  alien  enemy,  which  states  the  party  to  be  alien  enemy  born,  is 
not  absolutely  necessary  to  be  adhered  to  in  exclusion  of  every 
other  case  of  enmity,  in  the  course  of  the  argument  we  have 
had  many  reasons  and  authorities  adduced  to  shew,  that  if  a  man 
is  really  to  be  considered  as  alien  enemy,  though  not  a  native  of 
the  countlry  at  war,  he  is  so  to  be  considered  as  to  all  the  con<* 
sequences  which  apply  to  alien  enemy  by  birth.    But  here  the     [  168  ] 
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1797.  Plaintiffbecame  an  enemy  inconsequence  ofhaving  participated 
Spareb.  '"  '^"^  single  act  of  hoitility.  Now  suppose  it  had  been  tb« 
■VRGM  pleasure  of  this  state  to  shew  him  favour.  Suppose  this  had 
Bahkatvbb.  ^^^^  said,  "  You  are  a  neutral,  and  perhaps  have  been  drawn 
into  the  act  in  which  you  were  engaged:  you  are  at  liberty  to 
return  to  your  own  country,  or  you  may  remain  here,  as  you  are 
the  subject  of  a  prince  in  amity  with  us."  It  has  been  admit- 
ted in  argument,  that  as  soon  as  he  should  become  suijurit,  tlw 
character  of  enemy  would  be  purged.  If  then  the  Crown  bad 
not  thought  fit  to  hold  the  PlaintitT  prisoner  at  war,  he  could 
not  have  been  considered  as  sustaining  the  character  of  enemy, 
but  would  have  been  treated  as  the  subject  of  a  state  ia  amity 
with  this  country.  The  diSiculty  of  the  case,  if  there  be  diffi- 
culty, arises  from  the  Plaintiff  having  been  detained  as  prisoner 
at  war :  it  has  been  contended  that  if,  at  the  moment  of  capture, 
he  was  alien  enemy,  that  character  must  continue  tiilheceasei 
to  be  prisoner  at  war.  That  part  of  the  argument  I  never  mu 
satisfied  with;  I  cannot  deny  that  he  was  captured  as  alien 
enemy;  atthat  moment  he  was  so:  but  how  came  he  to  be  so? 
Not  in  consequence  of  any  permanent  character  of  enemy,  but 
because  he  had  joined  in  one  act  of  hostility,  for  which  act  he  is 
not,  according  to  the  rigour  of  antient  war,  put  to  the  sword,  or 
delivered  intothehandsof  the  individual  who  took  him  prisoner, 
tobekeptprisonerbyhim,  till  he  should  receive  the  ransom;  but 
he  remains  in  the  hands  of  the  King  till  he  is  ransomed  by  an  ex- 
change for  the  benefit  ofthe  state,  or  set  at  liberty  by  the  !King'« 
command.  But  how  does  this  tend  to  fix  on  him  the  permanent 
chamcter  of  an  ahen  enemy?     That  character  arises  from  the 
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VTBLB  not  an  alien  enemy,  but  being  a  natural  born  subject  of       1797. 
tkis  realm,  he  became  a  traitor ;  for  that  he  was  put  in  prison,     sparbn. 
for  that  he  answered,  and  with  his  life.     But  it  was  for  that  act      buroh 
of  hostility  merely.     With  regard  to  his  character  of  a  subject,  bannatynb, 
he  remained,  ^till  the  moment  of  his  execution,  as  if  that  act  had 
never  been  committed.    There  is  very  little  light  to  be  procured 
from  our  books,  to  assist  us  in  our  inquiry,  how  far  a  neutral 
joining  in  an  act  of  hostility  is  to  be  considered  as  having  ac- 
quired the  character  of  alien  enemy.    The  subject  was  indi- 
rectly discussed  in  the  case  of  Captain  Vaughan  to  which  I 
have  alluded.  He  was  charged  in  the  indictment  (a)  with  adher- 
ing to  the  King's  enemies,  by  cruising ctim  subditis  GaUich;  the 
fact  was,  that  many  of  his  crew  were  not  natural  bom  subjects  of 
the  French  King,  but  Hollaftders,  It  was  made  a  question  whether 
the  Hollanders  could  be  called  subditi  Gallici:  and  though  the 
point  was  not  authoritatively  decided,  because  some  of  the  crew 
were  certainly  French,  which  was  sufficient  to  support  the  in- 
dictment, yet  it  was  held  by  Ilolt  Ch\  J.  and  agreed  to  by  the 
rest  of  the  Court,  that  the  Hollanders  by  accepting  a  commission 
from  the  French  King  became  suhditi  Gallici  and  so  remained, 
during  the  conlinuance  of  their  service,  in  a  state  of  qualified  sub- 
jection, arising  out  of  the  service  and  determining  with  it.   This, 
had  it  been  the  very  point  in  judgment,  would  have  gone  a  great 
way  towards  deciding  the  present  question.     The  commission 
under  which  the  Plaintiff,  being  a  German,  acted,  was  put  an  end 
to  by  the  capture  of  the  frigate  in  which  he  was.    After  that  time 
he  had  no  opportunity  of  continuing  in  the  service  of  the  State 
of  Holland:  and  his  temporary  character  of  alien  enemy  ceased 
and  determined  with  the  authority  under  which  he  acted;  Cap-r 
tain  Vanghan^s  case,  as  far  as  it  goes,  draws  a  line,  and  fairly 
marks  out  when  that  character  begins,  and  when  it  shall  end. 
I  am  of  opinion  that  it  is  determined  by  the  very  nature  of  the 
subject,  and  being  so  determined,  why  should  we  desire  to  en- 
large the  disability  of  the  Plaintiff,  or  continue  it,  until  the  war 
is  concluded?   Why,  but  in  order  to  let  in  one  of  the  harshest, 
one  of  the  most  impolitic,  nay  immoral  defences  that  ever  was 
set  up  in  a  court  of  justice?   This  man,  whether  he  was  under 
a  safe  conduct  or  not,  did  his  duty  faithfully,  and  was  duly  ap- 
proved of  by  the  officer  of  the  Caledonia.  That  ship  was  in  such 
d  istress,  that  she  was,  as  it  appeared  at  the  trial,  under  the  neces- 
sity of  taking  in  more  hands  ^t  Lisbon,  and  probably  would  have     [  ^^^  ] 

(fl)  See  6  State  Triah,  Appendix, 

been 
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1797.  been  lost  without  such  assistance  as  was  afforded  by  the  Plaintiff. 
Sp^g„.  He  now  only  asks  fora  moderate  reward,  and  is  paid  with  a  plea 
fiuRuu  of  alien  enemy.  This  is  certainly  one  of  the  hardest  cases  I  eret 
Bahhatimb.  knew,  and  1  think  we  ought  to  lean  against  it.  And  if  a  distine- 
tion  is  to  be  found  between  the  permanent  character  of  alien 
enemy,  to  which  the  courts  ofjustice  cannot  give  protection,  and 
tile  temporary  chavacter,  we  shall  readily  adopt  it.  As  to  the 
ground  policy  which  has  been  taken  in  argument  for  the  De- 
fendant, namely,  that  a  benefit  would  result  to  the  enemy  from 
tlie  Plaiiitifl''s  recovering;  it  is  a  policy,  perhaps  doubtful,  cer- 
tainly remote,  and  which  [  do  not  hold  to  be  satisfactory.  I  take 
the  true  ground  upon  which  the  plea  of  alien  enemy  has  been  al- 
lowed is,  that  A  man,  professing  himself  hostile  to  this  country, 
and  in  a  state  of  war  with  it,  cannot  be  heard  if  he  sue  for  the  be- 
nefit and  protection  of  our  laws  in  the  courts  of  this  country'.  We 
do  not  allow  even  our  own  subjects  to  demand  the  benefit  of  the 
lawinourcourts.iftbey  refuse  to  submit  to  the  law  and  the  Juris- 
diction of  our  courts.  Such  is  the  case  of  an  outlaw,  Modera 
civil isatio II  has  introduced  greut  qualifications  to  soften  the  ri- 
gours of  war;  and  allows  a  degree  of  intercourse  with  enemies, 
and  particularly  with  prisoners  of  war,  wbich  can  hardly  be  car- 
ried on  without  the  assiiitance  of  our  courts  of  justice.  It  is  not 
therefore  good  policy  to  encourage  these  strict  notions,  which 
are  insisted  on  contrary  to  morality  and  public  convenience.  At 
the  real  justice  of  the  case  is  with  the  verdict,  and  a  legal  dis- 
tinction toexclude  this  unworthy  defence  can  fairly  bemaintaiQ- 
ed,  I  think  no  new  trial  should  be  granted. 

Heath  J.     1  am  quite  of  the  same  opinion  with  my  Lord, 
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the  King^s  enemies,  for  he  is  here  under  protection  from  the  1797. 
King.  Jf  he  conspires  against  the  life  of  the  King,  it  is  high  gp^REw- 
treason  (a);  if  he  is  killed,  it  is  murder;  he  does  not  therefore  burgh 
stand  in  the  same  situation  as  when  in  a  state  of  actual  hostility,  bamnattiii* 
It  has  been  said,  that  a  prisoner  at  war  cannot  contract;  his 
case  would  be  hard  indeed  if  that  were  true.  Officers  on  their 
parole  must  subsist  like  other  men  of  their  own  rank ;  but  ac- 
cording to  such  doctrine  they  must  starve;  for  they  could  gain 
no  credit  if  deprived  of  the  power  of  suing  for  their  own  debts. 
It  has  also  been  urged,  that  if  the  Plaintiff  was  under  a  pro- 
tection, that  circumstance  ought  to  have  been  pleaded,  and  this 
is  true  of  a  formal  protection  under  the  great  seal ;  but  there 
may  be  a  protection  arising  from  situation,  which  need  not  be 
pleaded.  If  a  prisoner  of  war  is  in  confinement,  he  is  protected 
as  to  his  person;  if  he  is  on  his  parole,  he  requires  farther  pro- 
tection than  what  relates  merely  to  his  person.  The  contract 
in  question  was  made  by  the  permission  of  the  King's  officer, 
and  therefore  by  the  licence  of  the  King,  under  whose  autho- 
rity the  officer  may  be  presumed  to  have  acted.  I  will  add  one 
case  to  shew  that  a  prisoner  at  war  may  sue  and  be  sued.  The 
son  of  the  celebrated  Mississippi  Law  was  brought  over  here  as 
a  prisoner  at  war,  and  being  on  his  parole  was  arrested  for  10,000/. 
by  the  executor  of  a  creditor,  who  swore  that  he  was  indebted 
as  appeared,  by  the  testator's  books  ;  he  was  discharged  how-  • 
ever,  not  because  he  was  a  prisoner  at  war,  but  because  the  ex» 
ecutor  had  not  inserted  in  his  affidavit  that  he  was  indebted 
*'  as  he  believed."  If  a  prisoner  of  war, can  be  sued,  there  is  no 
reason  why  he  should  not  sue.  How  is  it  with  felons  ?  They 
xnay  be  charged  in  execution,  and  yet  their  bodies  are  at  the 
King^s  disposal.  For  these  reasons  I  think  the  Plaintiff,  ^being 
a  prisoner  at  war  at  the  time  of  making  the  contract,  may 
maintain  an  action  on  that  contract,  and  is  protected  by  law. 

RoOKB  J.  This  question  does  not  come  before  us  uponde-- 
murrer,  but  on  the  single  point  whether  the  issue  is  rightly  found. 
Thedefence has  no  foundation  in  conscience,  injustice,  orinpub« 
lie  policy,  and  I  do  not  feel  disposed  to  assistit.  An  enemy  under 
the  King's  protection  may  sue  and  be  sued  :  that  cannot  be  . 
doubted.  A  prisoner  at  war  is,  to  certain  purposes,  under  the 
King's  protection,  and  there  are  many  cases  where  he  can  mainr 
tain  an  action.  1  will  suppose  that  an  officer  of  high  rank  on  hiei 

(a)  Peier  Moliireo,  a  French  prisoner,  him  upon  a  local  statute,  and  directed 

was  indicted  for  privately  stealing  in  a  the  jury  to  acqoit  him  of  privately  steal* 

}ewe\iefii^op.  Sir Michiul Foster  tUon^t  ing,  but  to  find  him  guilty  of  simple 

il  improper  to  proceed  capitally  against  larceny.   Fast.  188. 

parolp 
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1797.        pajxite  is  possessed  of  a  ring  ora  jewel  of  great  value,  on  which 
SvABKv-      ^^  wants  to  raise  money,  and  that  a  tradesman  is  so  dishonest  la 
auHcn       to  receive  it  from  him,  and  refuse  either  to  advance  the  money 
B^hmaVvmb.  or  return  the  pledge.  Surely  the  Court  would  aay  that  he  might 
recover  his  ring  or  his  jewel  from  the  tradesman.     The  pres^it 
Plaintiff  has  in  fact  done  much  the  same  thing.    Under  the  li- 
cence of  the  King's  officer  he  pledged  his  labour  at  St.  Hetaia, 
in  order  to  procure  a  more  comfortable  subsistence.     Accord- 
ingly he  worked  his  way  over,  and  earned  a  reasonable  compen- 
sation.  That  being  the  case,  1  see  no  reason  why  he  should  not 
recover,  even  if  he  were  alien  enemy  bom.    But  as  my  Lord  bu 
not  thought  proper  to  go  so  far,  I  speak,  to  that  point  with  diffi- 
dence; aud  shall  ratheravailmyself  of  the  distinction  which  hat 
been  drawn  between  the  temporary  and  permanent  character  of 
alien  enemy;  layinginaclaim  however,  to  say,  at  any  future  day, 
that  a  person  in  the  situation  of  the  Plaintiffis  like  the  officerwbo 
pledges  his  jewel;  for  this  contract  was  made  under  the  liceoce 
of  those  who  had  authority  to  license  the  contracting  party. 
Rule  dischai^ed, 

KBe.t?th.  ROTHWEI-L  V.  CoOKE. 

IntniiuaraDce  'T^HiB  was  an  action  on  a  policy  of  insurance  on  the  ship  Afa»- 
•CTfrom  "till  ^'"S  ^t  ^'i<l  f""*""  '/"''  t**  Bilboa,  warranted  to  depart  from 

It,  HiUioa, -aMt-  England  \i\t\i  convoy,  the  declaration  also  contained  a  count 
pan  from  Eiit-  ^^^  nioney  had  and  received. 

]«nf  wiib  con-       The  cause  was  tried  before  Eyre  Ch.  J.  at  tlie  Guildhall  Sit- 
'  '    n  H«H  tings  after  last  Easter  term,  when  it  appeared  in  evidence  that 
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digcharge.  In  Stevenson  v.  Snow,  3  Burr.  1237. 1  Bl.  315. 318.  1797. 
the  premium  was  apportioned  on  this  ground.  In  that  case,  RoTHWfeLL 
though  a  usage  was  found  by  the  jury,  yet  it  was  disclaimed 
by  the  Court  as  the  foundation  of  their  opinion.  Lord  Mans- 
Jield  said,  in  the  case  of  Long  v.  Allen,  Park.  390.  "  My  opinion 
has  been  to  divide  the  risks."  The  doctrine  of  these  cases  was 
attempted  to  be  controverted  when  this  rule  was  first  granted  by 
the  three  cases  of  Tyrie  v.  Fletcher,  Covp,  666.  Loraine  v.  Tom-- 
iimon,  Doug,  685.  and  Bermon  v.  Woodbridge,  Doug.  781.  The 
first  of  these  is  distinguishable  from  the  present  as  having 
been  an  insurance  for  a  term  of  twelve  months,  and  the  ship 
captured  at  the  end  of  two;  the  Court  there  recognised  the  case 
of  Stevenson  v.  Snow,  but  thought  the  case  under  their  considera-* 
tion  not  within  its  principle.  The  second  was  also  an  insurance 
for  time;  in  such  cases  there  can  be  no  division  of  risk,  for  if 
the  principle  were  once  admitted,  no  line  could  be  drawn  ;  since 
if  the  premium  were  apportioned  for  each  month,  it  might  as 
well  be  apportioned  for  each  week  or  each  day.  The  third, 
which  was  a  policy  at  and  from  Honjieur  to  the  coast  of  ^/t* 
gola,  during  the  stay  and  trade  there,  at  and  from  thence  to  St* 
Domingo,  and  at  and  from  St.  Domingo  back  to  Honjieur,  was  de- 
cided on  the  ground  of  the  risk  having  been  considered  by  the 
parties,  as  one  entire  risk  and  not  divisible,  especially  as  there 
was  no  contingency  mentioned  on  the  happening  of  which  the 
insurance  could  be  put  an  end  to.  Stevenson  v.*  Snow  was  also 
recognised  in  that  case.  Here  two  voyages  are  imported  on  the 
face  of  the  policy  ;  the  risks  are  of  different  natures,  one  being 
without  convoy,  the  other  with.  If  this  were  not  the  case,  the 
going  into  a  particular  port,  as  Portsmouth,  would  be  a  devia- 
tion from  the  original  voyage  from  Hull  to  Bilboa. 

Shepherd  Seij  t.  in  support  of  the  rule.  Two  cases  have  been  re- 
lied on.  Long  v.  Allen  and  Stevenson  v.  Snow.  In  the  first  an  express 
usage  was  found  by  the  jury,  which  must  have  been  supposed  to 
have  been  known  to  the  parties,  and  therefore  incorporated  into 
the  contract.  In  the  latter  also  a  usage  was  found  by  the  jury ; 
and  though  the  Court  rejected  itforuncertainty,  yetLord  Maus" 
field  says,  in  Ti/rie  v.  Fletcher,  that'*  they  argued  from  it  that  there 
being  such  a  custom  plainlyshewedthegeneral  sense  of  merchants 
as  to  the  propriety  of  returning  a  part  of  the  premium  in  such 
cases.''  The  principle  of  the  cases  of  policies  for  time  does  not 
differ  from  the  present;  and  Lord  Mansfield  says,  in  Bermon  v. 
fVoodbridge,  *'if  you  could  apportion  the  premium  in  any  case,  it 

would 
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1797.  would  be  in  insurances  upon  time."  On  the  ikce  of  this  policy 
KoTHWHu,  ^^^'^  ^^  ^^^  two  Toy^g^s,  unless  it  be  considered  as  a  genenl 
rule  that  there  are  two  voyages  wherever  the  convoy  is  not  ap- 
pointed at  the  port  of  loading. 

Eyre  Ch.  J.  We  will  consider  of  this  case.  Either  thevt^- 
age  insured  ie  to  be  considered  aa  in  effect  two  voyaares  with 
two  distinct  preniiunas,  or  one  voyage  only  with  one  premium. 
Supposino;  there  were  two  voyages;  if  the  ship  had  been  lost 
on  the  first,  there  ought  to  be  a  return  of  premium  upon  the 
second ;  but  1  cannot  think  that  in  such  a  case  a  return  would 
have  been  demauded.  Bei-mon  v.  Woodbridge  is  very  strong 
against  two  voyao;es ;  the  outward  bound  voyage  might  there 
have  been  considered  as  a  distinct  risk;  and  if  it  was  there 
thought  that  no  return  should  be  made,  it  shakes  the  principle 
of  Sleveiison  v.  Snow.  Before  we  decide  in  favour  of  a  return. 
we  must  see  distinctly  that  there  were  two  voyages  and  twa 
distinct  premiums  consolidated  into  one. 

Heath  J.  It  is  difficult  to  reconcile  the  cases  on  principk. 
One  went  on  usage ;  in  Stevenson  v,  Siiou-,  on  the  other  hand, 
usage  was  disclaimed,  and  yet  the  Court  rehed  on  the  opinion 
of  all  mankind,  which  is  usage. 

RooKE  J.  As  these  contracts  are  entered  into  every  day, 
we  ought  to  adhere  to  the  decisions  on  the  point.  Where  the 
Courts  have  decided  against  a  return  of  premium,  they  have 
distinguished  the  cases  from  Stevenson  r.  Shoic,  It  lias  been 
the  course  of  construction  to  divide  such  a  policy  as  this  into 
two  voyages.  If  the  ship  does  not  depart  from  Portsmouth 
with  convoy,  the  contract  ceases  as  to  the  latter  part,  tbongb 
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some  rule  to  be  found  to  direct  us  in  making  the  decision.        1797. 
Certain  it  is,  that  if  the  ship  had  been  lost  in  coming  round  to    rothweil 
Portsmouth^  the  underwriters  would  have  been  liable  ;  it  is  not  ». 

therefore  reasonable  that  they  should  have  been  so  liable  with- 
out retaining  a  proportion  of  the  premium^  You  should  in- 
quire whether  there  is  any  rate  of  premium  among  the  under- 
writers from  Hull  to  Portsmouth,  and  whether  the  premium  has 
eyer  l)een  apportioned  where  there  has  been  only  one  in- 
surance, without  distinguishing  the  different  risks  in  the  po- 
licy. If  you  can  find  any  rule,  I  recommend  you  to  adopt  it. 
But  if  you  cannot  agree,  we  think  the  whole  premium  ought 
not  to  be  returned ;  and  therefore  the  present  verdict  must  be 
set  aside,  and  the  case  go  to  a  new  trial. 

Per  Curiam,  Rule  absolute. 


Atkinson  v.  Abraham.  ffov.  27ih. 

TMTlLUAMS  Sent,  moved  for  a  rule  to  shew  cause  why  an  ItUnogronod 

WW  J  1      •  no  "^ .       for  setting 

award  made  m  consequence  of  a  reference  in  an  action  aside  an  tward, 
of  trover  for  a  ewe  and  lamb,  at  the  last  Lent  assizes,  before  ^efemUnt's*** 
Thompson  B.  should  not  be  set  aside.  witnesses  was 

The  ground  of  the  application  was  this :  After  the  evidence  j,y"^Je'j|.bi?ra- 
before  the  arbitrator  was  closed  on  both  sides,  and  the  Plain-  tor  after  the 
tiff's  attorney  was  gone,  one  of  the  Defendant's  witnesses  was  closed  *ou^oth 
re-examined,  and  gave  a  testimony  different  from  that  which  »ide«,  a«d  the 
he  had  given  before,  and  by  which  the  arbitrator  confessed  his  torney  gone, 
judgment  was  influenced .  **J®"***  ^^  *tu 

Sed  per  Eyre  Ch.  J.     Upon  what  ground  in  law  is  it  that  „ony  from 
the  second  examination  will  impeach  this  award?  This  is  clear,  ^f*?f,**^?: 

,.«,,.  ,  ,        '  1      ,         .  at  first  the  arbf 

that  if  the  arbitrator  thought  proper  to  ask  the  witness  aques-  trator^opinloa 
tion  for  his  own  information  after  the  evidence  was  closed,  that  J*J^"u5ire^ 
circumstance  will  not  induce  us  to  set  aside  the  award.    If  in-  examination 
deed   it  appeared  that  there  was  any  surprize  in  it ;  that  the  ][JJJnt'by  flic 
second  examination  had  been  brought  about  through  the  ma-  management  of 
nagement  of  the  Defendant's  attorney,  that  might  be  a  good  ^^^^  attorney, 
ground  of  objection.   Besides,  this  seems  a  matter  of  too  little 
consequence  to  be  opened  again. 

Per  Curiam,  Rule  refused* 
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Ntt.  tStb. 

TbeConrt  wUl 
ditcharRC  a 
Defendinl  onl 
«f  coitody  wba 
U  In  execulian 
■IthpiiLit  ofa 
PUinlilTiome 

wlioie  pitt  no 
will  hat  bcrn 
yroved,  nor 
•Qjadroioi!>t  ra- 
tion granteil, 
and  who*e  fa* 
milji,  on  notice 
of  a  notion  for 
tl)t  above  pnr- 
poic,  dccIioM 
iat«f  rNinc.  (a) 


Bbouchton  V.  Mautin. 
C^HEPHERD  Serjt.  on  a  former  day  moved  for  a  rule  to  sheir 
cause  why  the  Defendant  should  not  be  discharged  out  of 
custody,  on  anaffidavit,  stating  that  he  had  been  three  years  in 
execution  at  the  uuit  of  Delves  Broughton  Esq.  who  died  at 
Gibraltar  sixteen  montha  previous  to  this  application,  and  Unt 
he  had  caused  a  search  to  be  made  in  the  Commons,  the  resdl 
of  which  was,  that  no  will  had  been  proved  there,  nor  any  a<fant< 
nistration  granted. 

At  first  the  Court  doubted ;  but  afterwards  granted  a  rule  ida, 
directing,  at  the  same  time,  that  it  should  be  made  part  of  iht 
rule,  that  notice  of  the  present  motion  should  be  served  on  the 
attorney  of  the  Broughton  family. 

On  this  day  Shepherd  mentioned  this  matter  again,  and  dUd 
the  case  of  Wagstaffe  v.  Darby,  1  Barnes,  366.;  and  the  attorney 
for  the  Broughton  family  attending  and  informing  the  Court  that 
the  relations  of  the  deceased  declined  interfering,  and  had  not 
taken  out,  and  did  not  mean  to  take  out  letters  of  administratioa, 

The  Court  said  they  wanted  nothing  but  precedent  to  warrant 
them  ill  doing  whnt  was  desired,  as  it  was  a  reasonable  thing  to 
be  done;  and  that  as  tlie  Broughton  family  had  received  notice, 
and  there  was  no  probable  ground  to  suppose  that  adminislratioD 
would  be  taken  out,  ihey  thought  they  might  make  the 

Rule  absolute. 
(1)  Vide  Parkinum  v.  f/arfocft,  S  N.  R.  940. 
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tiny  former  process  had  issued.  The  pracipe  was  ''  attachment  1797. 
for  William  Crooks  Gent,  one,  Sfc.  against,  Sfc.  Oath  17/.  and  crooki 
upwards."  The  question  is.  Whether  a  new  affidavit  made  ac-  ^  ©. 
cording  to  the  directions  of  the  act,  was  not  necessary,  when 
the  last  process  was  sued  out? 

Etre  Cht  J;  The  continuances  ought  to  have  been  by  alias 
and  pluries  ;  and  though  these  subsequent  writs  may,  by  mis- 
take, have  issued  in  the  form  of  first  process,  yet  in  the  nature 
of  the  thing,  they  must  be  considered  as  continuances.  If  the 
affidavit  was  regular  at  first,  no  new  affidavit  can  be  requisite. 
We  cannot  say  that  what  once  was  regular,  is  irregular  now,  be» 
cause  an  act  of  parliament  has  intervened.  That  act  requires, 
that  with  respect  to  all  holding  to  bail  on  affidavit,  subsequent 
to  the  date  of  it,  the  affidavit  shall  express  so  and  so,  which 
cannot  apply  to  regulate  the  form  of  an  affidavit  made  before 
the  passing  of  the  act.  We  must  adopt  a  construction  which 
does  not  require  impossibilities. 

Per  Curiam,  Uule  discharged. 


l^RANCISCO   V.   GiLMORE.  iVbv.  28tb. 

npHE  Defendant  Was  captain  of  the  Elizo'Anna,  an   India  ji,  captain  of 
-■-  country  trader,  and  the  Plaintiff  one  of  her  crew.  It  is  the  f"  Inrfjt  conn- 

^  ,       -r    ,.  I      1     1*       t  /.     ,  .  try  trader  coo- 

custom  of  the  Indta  country  trade  for  the  captains  of  ships  to  tracts  in  India 

contract  with  a  person  called  a  Seraiig  (or  captain  of  an  Indian  ^rcww?  ^Vd^ 
crew)  for  a  number  of  seamen,  for  whom  he  pays  the  Strang  at  to  the  cnttom 
a  certain  rate  per  man  per  month ;  the  captain  is  not  answerable  ^^  airw" °in^' 
to  the  crew  for  their  wages,  but  to  the  Serang  alone,   to  whom  i^ngUnd  with 
the  crew  look  for  payment.  In  this  manner  the  Defendant  con-  then  mallet  a 
tracted  with  a  Serang  at  Bengal  for  a  crew;  his  ship  was  then  ▼«>•««  with 
taken  up  by  the  government  of  that  country,   and  sent  to  En-  H^e$tIndieatLnd 
gland  Vfith  rice;   having^landed  her  cargo  here,   she  was  sent  ^ck again; ac- 
with  troops  to  the  West  Indies,  and  from  thence  back  again  to  the  crew  for 
England  with  invalids.    Being  again  arrived  here,  the  Plaintiff,  t'he^HVf//«r 
together  with   eighteen  other  seamen,   quitted  the  ship,   and  voyage;  and 
commenced  actions  against  the  Defendant  for  wages;  to  which  f,^Vm«ida^" 
he  put  in  bail,  and  soon  after  sailed  for  India,  with  the  Serang  muttoexamino 
and  the  rest  of  the  crew  on  board.  ^Sf," tSi?th«  "' 

Shepherd  Serjt.  on  a  former  day  moved,  that  a  writ  in  the  canw  of  action 
nature  of  a  mandamus  might  issue  in  this  cause,  directed  to  the  jmHn,  within 
mayor  and  aldermen  for  the  time  being,  being  the  judges  of  the  '^  ^*  •'•  *•  ^^ 
mayor's  court  at  Bombay  in  the  EMst  Indies,  commanding  them 
VOL.  I.  N  the 
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1797.  the  said  mayor  «nd  aldermen  to  hold  a  court  for  the  exMnini- 
Frantuco  *'*"'  of  witnesses  on  tlie  part  of  the  Defendant  in  this  cause, 
and  for  receiving  proofs  in  ihia  cause  pursuant  to  the  direction! 
made  in  the  l;Jth  year  of  the  reign  of  his  present  Majesty  (a), 
and  to  perform  all  such  other  matters  and  things  as  by  the  di- 
rections of  the  said  statute  are  required,  and  that  the  deposi- 
tions taken  in  manner  aforesaid  might  be  transmitted,  under 
seal  of  the  said  Court,  to  one  ofthe  secondaries  of  this  honorablt 
Court,  and  that  the  same  might  be  read  and  given  in  evidence  io 
this  cause,  and  that  the  trial  of  this  cause  might  be  put  off  until 
after  the  return  of  the  said  writ. 

The  grounds  of  the  application  were,  that  the  contract  witl 
the  Strang  in  Bengal  was  the  cause  of  action,  and  that  tin 
Serang  and  many  of  the  crew,  who  were  natives  of  India,  and  tt- 
sident  there,  were  material  witnesses  in  the  cause. 

The  Court  granted  a  rule  nisi,  but  directed  that  notice  should 
he  given  to  the  Solicitor  of  the  East  India  Company  of  the  situ- 
ation of  the  Plaintiff  and  the  other  eighteen  seamen. 

Cocke/l  and  Mars/iall  Serjts.  now  shewed  for  cause  affidavit! 
Btating  the  circumstance  of  the  West  India  voyage,  which  hid 
not  been  disclosed  by  the  original  affidavits ;  and  that  the  action 
was  brought  for  wages  earned  during  the  voyage  from  L-ondtn 
to  the  West  Indies  and  back  again;  and  they  contended,  thit 
the  cause  of  action  arose  in  London,  and  not  in  India,  and  there- 
fore did  not  come  within  the  meaning  of  the  act. 

Adair  Serjt.  for  the  East  India  C'ompany,  said,  that  the  Cob- 
pany,  on  appUcation,  always  reheved  the  distress  of  persooi  in 
the  PlaintitTs  situation,  and  not  only  those  who  were  in  iibai 
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that  the  testimony  of  the  Sevang  was  indispensably  necessaiy       1797. 
to  ascertain  whether  the  West  India  voyage  came  within  the    paAnciico 
contract  made  in  Bengal  or  not. 

Eyre  Ch.  J.     It  may  perhaps  be  true,  that  these  persons 
were  ill-advised  in  not  applying  to  the  East  India  Company,  who 
might  have  taken  them  under  their  protection.    If  the  Company 
had  been  apprized  of  the  nature  of  their  case,  they  never  could 
have  been  treated  as  they  have  been.     As  it  is,  they  have  put 
themselves  into  the  hands  of  the  gentleman  who  conducts  their 
cause;  and  the  question  for  our  consideration  is.  Whether  the 
present  application  is  such  an  one  as  we  ought  to  grant  for  the 
furtherance  of  justice?  One  of  the  affidavits  on  which  the  rule 
was  granted,  states  it  to  be  the  usage  of  the  country  trade  of 
the  East  Indies  for  the  captain  to  contract  with  a  Sevang,  who 
undertakes  to  provide  men  at  his  own  risk,  and  receives  the 
payment  stipulated  by  the  captain.  If  this  were  such  a  contract, 
founded  on  this  usage,  it  might  be  a  contract  to  be  proved  by 
evidence  in  India.  With  respect  to  the  residence  of  the  witnesses 
in  India,   I  really  thought  that  the  Sevang  was  not  only  resi- 
dent there,  but  had  never  left  it;  and  if  we  had  not  thought  so 
we  never  should  have  granted  a  rule  to  shew  cause;    but  now 
it  turns  out,    that  he  has  not  only  been  in  England,  but  has 
lately  quitted  this  country  in  company  with  the  Defendant. 
The  affidavits  on  which  the  rule  was  obtained  did  not  inform 
us,  what  the  voyage  was  on  which  the  wages  arose ;   we  could 
not  say  with  certainty  that  it  was  even  a  voyage  out  of  the 
country  trade.    I  took  it  for  granted,  because  it  is  a  case  fami- 
liar to  me,  that  the  East  India  Company  had  chartered  a  coun- 
try trader  to  come  to  England,  and  return  to  Bengal,  which  is 
not  uncommon  under  some  particular  pressure  or  emergency. 
I  thought  that  the  contract  in  question  might  have  been  con- 
ducted in  this  manner,  and  that  the  Sevang  (always  supposing 
bim  to  have  been  resident  in  India)  was  the  only  person  who 
<^uld  give  evidence  of  it.     Little  did  I  dream  of  a  case  in 
which,  under  colour  of  a  bargain  not  unusual  respecting  country 
ships,  these  poor  men  had  been  dragged  to  the  fVest  Indies,  and 
that  the  wages  now  sued  for  arose  on  a  voyage  to  and  from  the 
fVest  Indies  only.  This  part  of  the  case  was  carefully  kept  back, 
and  how  the  Defendant's  agents  could  think  themselves  at  liberty 
to  suppress  this  fact  I  am  at  a  loss  to  conceive.    It  is  possible  to 
suppose  that  a  usage  in  the  India  country  trade,  or  a  contract  made 
in  India  founded  upon  that  usage,  could  be  intended  to  ex- 
tend to  such  a  transaction  as  this,  where  the  men  have  been 
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1797.  taken  to  adiffereQt  destination  from  that  originally  in  Tiew.uid 
Fkakgiko  kidnapped,  kb  it  were,  to  the  Wnt  Indite,  having  had  no  idea 
that  such  a  voyage  was  to  be  included  in  the  contract  made  in 
Bengal?  As  soon  as  the  Court  is  informed  of  these  circmn- 
stances,  it  must  see  that  it  has  not  any  jurisdiction  whatevato 
grant  the  writ  in  question.  The  cause  ofactioadid  not  arise  in 
India.  Theonlygroundon  which  we  could  put  off  the  trial  is  the 
absence  of  a  material  witness ;  to  do  this,  we  must  take  the  cir- 
cumstances of  the  case  into  consideration,  and  inquire  into  the 
probability  of  the  Strang's  returu  to  England;  but  here  we  learn 
that  he  is  but  just  departed  from  this  country  in  company  with 
the  Defendant  himself,  having  been  here  in  his  power  since  the 
commencement  of  the  action.  Besides  I  much  doubt  wbethei 
we  should  ever  get  the  mandamus  executed  even  if  we  had  the 
power  to  grant  it;  the  SerangisA  mariner,  and  probably  ii 
gone  elsewhere  beyond  the  reach  of  those  to  whom  we  migbt 
direct  our  writ.  This  ia  one  of  the  grossest  suppressions  of  the 
real  case  that  1  ever  saw  in  a  court  of  justice,  and  I  think  there- 
fore that  the  rule  should  be  discharged  with  costs,  to  noark  the 
disapprobation  of  the  Court  as  much  as  possible. 

Per  Curiam,  Rule  discharged  with  c«sts. 


,       ,  .,  .  The  King  r.  Fuller. 

In  an  Indiet* 

amtonsrCf^   nicHARb  Fuller  was  indicted  at  the  Old  Baitey  sessions  id 

fcuit  M  "'  J«/y  last,  on  37  Geo.  3.  c.  70.  (a) 

The  indictmentstated.  That  JlicAdrtfi^u/Zer  being  awicked  and 
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and  punishment  of  attempts  to  seduce  persons  serving  in  His       1797, 
Majesty's  forces  by  sea  or  land,  from  their  duty  and  allegiance     xheKina 
to  His  Majesty,  or  to  incite  them  to  mutiny  or  disobedience,"  »• 

and  whilst  the  said  act  continued  and  was  in  force,  to  wit,  on,  l^c. 
at,  ^c.  feloniously  did  maliciously  and  advisedly  endeavour  to  se- 
duce Matthew  Lowe,  he  the  said  Matthew  Lowe  then  arid  there 
being  a  person  serving  in  His  Majesty's  forces  by  land,  from 
his  duty  and  allegiance  to  His  said  Majesty,  contra  formam,  tsc. 
contra  pacem,  S^c. 

The  2d  count  stated.  That  he  feloniously  did  maliciously  and 
advisedly  endeavour  to  incite  and  stir  up  the  said  Matthew  Lowe, 
he  the  said  Matthew  Lowe  then  and  there  being  a  person  serving 
in  His  said  Majesty's  forces  by  land  as  aforesaid,  to  commit  an 
act  of  mutiny,  and  to  commit  traiterous  and  mutinous  practices^ 
contra  J  ormam,  S(c,  contra  pacem,  Sfc. 

The  prisoner  was  convicted;  but  objections  being  taken  in  ar* 
rest  of  judgment,  and  referred  to  the  twelve  Judges,  they  were 
argued  in  this  term  (absente  BullerJ,)  in  the  Exchequer  chamber. 

Gurney  for  the  prisoner.  1st,  The  indictment  does  not  state 
in  what  manner  and  by  what  means  the  piisoner  endeavoured  to 
seduce  Matthew  Lowe  from  his  duty  and  allegiance,  as  charged 
in  the  first  count,  and  to  incite  him  to  commit  an  act  of  mutiny, 
and  to  commit  traiterous  and  mutinous  practices  as  charged  in 
the  second  count.  2dly,  The  indictment  does  not  aver  that  the 
prisoner  knew  Matthew  Lowe  to  be  a  person  serving  in  Hia 
Majesty's  forces  by  land.  3dly,  The  second  count  compre* 
hends  two  distinct  offences,  which  ought  to  have  been  charged 
in  separate  counts. 

1st,  The  preamble  of  the  act  recites  the  mischief  for  which  it 
provides  a  remedy ;  and  states,  that  the  mischief  had  been  effected 
in  two  ways ;  by  the  publication  of  written  or  printed  papers^ 
and  by  malicious  and  advised  speaking.  1  n  this  case,  which  occur-* 
red  only  two  days  after  the  act  passed,  the  mischief  was  attempt^ 
ed  in  the  first  mode,  namely,  by  publishing  and  delivering  twose-« 
ditious  hand-bills :  those  hand-bills  then  ought  to  have  been  set 
out  in  the  indictment,  the  publication  of  which  to  Matthew  Lowe 
was  the  act  done,  that  constituted  the  endeavour  charged.  The 
prisoner  had  not  suflScient  notice,  from  this  indictment,  of  the 
charge  he  was  to  encounter^  He  may  have  supposed  that  the 
evidence  against  him  would  consist  of  conversation,  and  have 
been  prepared  to  repel  that,  when  Jn  fl^ct  it  consisted  of  the  pub- 
lication of  papers,  which  he  was  not  prepared  to  repeh  Or  he 
Slight  have  been  prepared  to  meet  evidence  of  the  publication  of     , 
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1797.       papers,  and  have  been  surprised  by  evidence  of  convenabon, 
ji^^Kiiia     Possibly  also,  the  grand  j  ury  may  have  found  the  bill  on  evidence 
V.  of  malicious  and  advised  speaking,  and  the  petit  jury  hare  ^ven 

their  verdict  on  evidence  of  the  publication  of  seditious  papen: 
in  which  case  the  prisoner  will  not  have  had  the  advaatage  of 
the  concurrent  opinion  of  the  two  juries.  By  analogy  to  other 
cases  it  will  appear,  that  the  certainty  which  this  iDdictmeot 
wants  has  been  held  to  be  necessary.  In  indictments  for  pro- 
curing money,  Sfc.  by  false  tokens,  on  33  Hen.  8.  c.  1 .  it  is  not 
sufficient  to  pursue  tlie  words  of  the  act,  and  aver  that  the  D©. 
fendant "  did  falsely  and  deceitfully  obtain  possession  of  money, 
ifc.  by  means  of  a  false  token,"  but  the  indictment  must  stale 
what  be  did  obtain,  and  what  false  token  he  employed  ;  and  foi 
this  reason,  that  the  Defendant  may  be  apprised  of  the  cfaarge 
be  is  to  meet.  Rex  v.  Miinoz,  2  Sir.  1127.  On  the  same  prin- 
ciple the  same  rule  has  been  laid  downin  tbecaseofindictmenti 
under  30  Geo.  2.  c.  34.  for  obtaining  money  or  goods  by  false 
pretences.  The  King  v.  Mason,  2  T.  R.  581.  In  Hawk.  P  .C. 
lib.  2.  c.  25.  s.  bl.  it  is  said,  "That  an  indictment  finding  that 
"  a  person  hath  feloniously  broken  prison,  without  shewing  the 
"cause  of  his  imprisonment,  &c.  by  which  it  might  appear  that 
*'  it  was  of  such  a  nature  that  the  breaking  might  amount  to 
"felony  is  insufficient;  also  indictments  against  persons  for 
"  refusing  to  be  sworn  constables  after  they  had  been  legititaa 
"  modo  electi,  have  been  quashed,  for  not  shewing  the  manner 
"of  the  election,  that  it  might  appear  to  have  been  such  as 
"  obliged  the  Defendants  to  have  undertaken  the  ofiice."  Sa 
V.  Harper,  5  Mod.  96.    In  Dav^  v.  Baker.  4  Burr.  247 1,  which 
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affords  no  presumption  of  that  kind.    Allegiance  is  equally  due       1 797. 
from  all  subjects,  and  therefore  the  prisoner  may  have  done  all     i^TIkim 
that  is  charged  in  this  count,  without  knowing  Matthew  Lowe      ^  v- 
to  be  a  soldier.     However,  even  as  to  the  2d  count,  the  objec- 
tion is  fatal ;  for  in  capital  cases  the  want  of  specific  averment^ 
is  not  to  be  supplied  by  implication.    The  word  "  advisedly'' 
means  nothing  more   than  deliberately,  and  cannot  be  held 
equivalent  to  the  word  "  knowingly." 

3dly,  The  act  creates  four  distinct  offences.  1st,  Endeavour* 
ing  to  seduce  a  person  serving  in  His  Majesty's  forces  by  sea  or 
land  from  his  duty  and  allegiance.  2dly,  Endeavouring  to  incite 
such  person  to  an  act  of  mutiny.  3dly,  Endeavouring  to  incite 
him  to  make  or  endeavour  to  make  a  mutinous  assembly. 
4thly,  Endeavouring  to  incite  him  to  commit  any  traiterous  or 
mutinous  practice.  If  two  of  these  offences  can  be  charged  in 
one  count,  so  may  all  four;  or  even  forty,  if  the  statute  had 
created  so  many,  however  inconsistent  they  might  be.  Besides, 
this  is  a  case  in  which  the  J  udges  will  hold  the  Crown  to  a  strict 
definite  mode  of  charge;  more  so  even  than  in  the  cases  cited, 
as  this  is  a  capital  felony:  perhaps  more  so  still,  because  thisjs 
a  temporary  statute,  and  a  measure  of  extraordinary  rigour, 

Abbott  on  the  part  of  the  Crown.     The  first  objection,  which 
is  the  most  material,  I  shall  consider  last,  and  proceed  to  the  se- 
cond.    It  is  stated  in  both  counts,  that  the  prisoner  did  ad'- 
visedly  endeavour  to  seduce  or  to  stir  up  Matthew  Lowe  being 
a  soldier.     Now  the  word  advisedly  is  at  least  of  as  strong  im- 
port as  the  word  scienter,  and  that  has  been  held  sufficient  in 
similar  cases.     Hawk.  lib.  2.  c.  25.  s.  67.   Rex  v.  T/wmpson, 
2 Lev.  208.  Rex  v.  Law/ej/,  Fitz.  122. 2G3.  2  Str.904.  in  which 
last  case  the  words  "  knowing  /.  C.  to  have  been  indicted," 
were  held  equivalent  to  an  averment  that  he  had  been  indicted; 
for  if  he  had  not,  the  Defendant  could  not  have  known  that 
he  had  been.      And  this  furnishes    another   reason  for  sup<* 
porting   the  last  count;    for  a  man  cannot  advisedly  incite 
a  soldier  to  mutiny,  unless  he  knows  him  to  be  soldier.     So 
in  a  late  case  of  Rex  v.  Tilly,  O.  B.  S.  June  1796,  (a)  where  the 
indictment  charged  that  the  prisoner  was  aiding  and  assisting 
to  one  Idswell  in  an  attempt  to  make  his  escape;  that  was  held 
on  a  reference  to  the  Judges,  a  sufficient  averment  of  IdmelV^ 
having  attempted  to  escape,  in  indictments  for  seducing  artificers 
it  is  never  usual  to  aver  that  the  Defendant  knew  the  person  se« 

(4)  Vid.  SeuimiB  P€p$rs^  p.  ?2(K 
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'97-       duced  to  be  an  artificer.    The  King  v.  Myddkton,  6  T.  £.739. 

i^no  With  respect  tothe  3d  objection,  1  sball  not  argae  thateachof 
the  foui  offences  said  to  be  created  by  the  act  would  not  be  • 
felony.  But  suppose  that  the  prisoner  had  endeaToared  to  in- 
cite Mattheto  Lotee  to  all  the  acts  meDtioned  in  the  statute,  tod 
that  such  endeavour  had  been  at  one  and  the  same  time ;  to  tint 
case,  as  far  as  the  prisoner  was  concerned,  his  act  would  have 
been  single,  for  the  subsequent  conduct  of  the  person  incited  ii 
a  distinct  consideration,  'llie  prisoner  is  not  charged  as  an  ac- 
cessory to  any  thing  already  committed,  but  only  with  an  endek- 
Tourto  incite  to  the  commission  of  some  future  offence.  If  the 
endeavour  was  but  one  act,  (and  it  must  be  so  taken  now,)  the 
indictment  ia  right,  for  it  cannot  charge  the  offence  more  accu- 
rately than  it  took  place.  If  the  act  was  general  it  cannot  be 
made  particular  by  the  indictment.  It  is  no  objecuon,  afltr 
verdict,  that  an  indictment  contains  several  felonies,  if  each  ii 
distinctly  charged.  Young  v.  the  King,  in  error.  S  T.  R.  98. 
Though  the  offences  in  that  case  were  chai^edin  different  counti, 
yet  the  doing  so  is  only  matter  of  convenience.  But  in  tnith 
this  was  but  one  endeavour,  consituting  but  one  act. 

Th^  Ist  objection  only  remains  to  be  considered.  If  it  weia 
necessary  in  cases  of  this  sort  to  state  the  various  means  em- 
ployed, it  would  be  impossible  so  to  frame  an  indictment  as  to 
make  it  tally  with  the  evidence.  The  case  in  Sir.  1 127.  is  the 
only  one  decided  on  33  H.  H.  c.  1.  and  on  that  was  founded  the 
decision  in  the  King  v.  Mason,  2  T.  R.  581.  No  one  of  the 
four  cases  referred  to  in  Strange  was  on  that  statute,  and  there- 
fore they  are  not  in  point :  and  the  indictment  in  the  principal 
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ing  of  ''legiiimo  modo  electus/*  Hawk.  lib.  2.  c.  26.  "5.  67.  is  a       1797. 
question  of  law,  and  the  manner  of  election  ought  to  be  shewn    i^j^Jj^Kiiia 
aiBce  no  forfeiture  can  arise  but  on  a  lawful  election.  «• 

The  words  •*  mutiny,"  and  "  mutinous  and  traiterous  prac- 
tices," used  in  the  37  Geo,  3.  are  taken  from  22  Geo.  2.  c.  33.  re-r 
lating  to  the  navy,  and  from  the  annual  mutiny  act,  and  the  arti« 
cles  of  war  in  pursuance  thereof,  which  make  those  offences 
"punishable  witK  death  in  soldiers  and  sailors.-  The  Legislature 
here  studiously  selected  the  word  "endeavour,"  as  being  of  the 
largest  and  most  general  import.     It  mentions  no  particular 
modes  of  attempt,  and  no  circumstances  accompanying  the  at- 
tempt, as  necessary  to  constitute  the  crime.    Nor  is  the  body  of 
the  act  to  be  restrained  by  the  preamble,  as  it  has  no  reference  to 
it;  but  is  rather  to  be  extended  to  all  cases  within  the  mischief. 
The  Kuig  y.  Robinson,  O.  B.  S.  June  1796  (a).   To  deterniine  the 
offence  laid  in  this  indictment  by  the  word  ''endeavour,"  not  to 
be  the  offence  mentioned  in  the  statute,  would  be  to  alter,  not  to 
construe  the  statute.   Certainly, "  endeavour"  does  imply  an  act 
-done;  it  holds  a  middle  place  between  compassing  and  actual 
perpetration;  it  is  an  attempt  to  carry  the  operations  of  the  mind 
into  effect.    There  are  many  instances  of  indictments  as  large 
as  the  present.     In  conspiracy,  which  is  an  offence  knowu  to 
the  law  eo  nomine,  it  is  not  necessary  to  state  the  means  em- 
ployed.    Rex  V.  Stirling,  1  Lev.  125.     Rex  v.  Kinnerstey  and 
another,  1  Str.  193.    1  his  was  again  decided  in  Rex  v.  Eccles, 
'M.  24  G.  3.  where  Wille$  J.  referred  to  the  case  in  Strange.  In 
cases  of  subornation  of  perjury,  though  most  of  the  old  prece- 
dents state  a  promise  of  money,  Tremaine's  P.  C.  from  168.  to 
174.  yet  most  of  the  modem  ones  only  state  the  endeavour  to 
sabom.     Cr.  Circ.  Comp.  686.  688.    Cr.  Circ.  Ass.  329.    So  in 
ayerring  the  offence  of  aiding  prisoners  to  escape,  it  is  suffi- 
cient to  say,  "  aiding  and  assisting."    Rex  v.  TUli/.  The  form 
of  charging  an  accessory  before  the  fact  is,  "  that  be  did  incite, 
more,  procure,  aid,  and  abet."    Cr.  Circ.  Comp.  124.    Lord 
Sancker^s  case,  9  Co.  116.    Indictments  for  seducing  artificers, 
merely  pursue  the  words  of  the  statute  (6).  The  Kittg  y.  Myd^ 
dleian,  6  T.  R.  739.     So  in  maintenance  under  32  H.  8.  c.  9. 
Sav.  41.  Co.  Ent.  163.  b.     Rex  v.  Price,  Tremaine's  P.  C.  177. 
In  forgery  with  intent  to  defraud^  the  fraud  may  be  effected  in 
rarious  ways;  yet  in  Rex  v.  Powell,  2  Bl.  1%1.  Leach,  72.  it 
iras  held  sufficient  to  ayer  a  general  intent  to  defraud. 

(f)  Vid.  Smim  Pn^h  7^^*  W  ^  Gf.  3.  c.  13. 

At 
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At  the  Old  Baiky  Sessions  in  the  December  following,  Pirnpt 
Baron  delivered  the  unanimous  opinion  of  thejudges  as  followi: 

In  this  case  threeohjectionswere  taken  in  arrest  of  judgment 

Ist,  That  the  indictment  does  not  stale  in  what  manner,  and 
by  what  means  the  prisoner  did  endeavour  to  seduce,  to  entice, 
and  to  stir  up  Mattketv  Loae  from  his  duty  and  allegiance. 

The  2d  objection  was,  that  it  should  have  been  averred  in 
the  indictment  that  the  prisoner  knew  that  Matlhew  hoax  was  i 
soldier. 

The  3d  objection  was,  that  the  second  count  of  the  iadicttnent 
comprehended  iwodistinctort'ences,  vit.  an  endeavour  to  seduce, 
entice,  and  stir  up,  to  commit  mutiny, and  an  endeavour  to  seduce, 
entice,  and  stir  up  to  commit  trailerous  and  mutinous  practice!. 

The  Ist  objection,  namely,  that  the  indictment  does  not  shew 
in  what  manner  and  by  what  means  the  prisoner  did  endeavanr 
to  seduce,  to  entice,  and  stir  up,  was  supported  by  a  supposed 
analogy  to  the  rule,  and  the  form  of  indictments  in  the  caBeof 
false  tokens  and  false  pretences:  and  it  was  argued,  that  the 
statute  upon  which  the  present  indictment  ia  founded  sup- 
poses a  manner  and  means  of  endeavouring,  by  pubhshiog 
papers  and  by  malicious  and  advised  speaking:  and  therefore 
that  the  means  used  should  have  been  set  forth. 

The  answer  to  this  objection  is,  that  an  endeavour  to  seduce, 
to  entice,  and  to  stir  up,  though  a  conclusion  from  an  infinite 
variety  of  facts  and  circumstances  is  but  aconclusion  of  fact,ii 
itself  a  fact,  admitting  of  no  definition  or  description ;  that  tbt 
fact  is  fully  expressed  by  the  mere  force  of  the  word  "  eodeft- 
vour,"  and  can  only  be  expressed  by  that  word,  like  the  words, 
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included  in  the  charge  of  endeavouring  to  seduce,  ^c.  Another       1797. 
full  and  satisfactory  answer  is,  that  the  word  ''  advisedly"  is  in     Th^lUiia 
the  indictment,  which  is  at  least  equivalent  to  the  word  scientir.  «• 

This  objection  therefore  cannot  hold. 

The  3d  objection  is,  that  the  second  count  of  this  indictment 
comprehends  two  distinct  oflFences. 

Probably  it  will  be  found  to  be  a  sufficient  answer  to  this  ob« 
jection,  that  (though  this  charge  might  have  been  branched  into 
separate  offences)  the  whole  may  be  but  the  parts  of  one  fact  of 
endeavour;  which  must  be  stated  as  it  is.  But  in  the  circum- 
stances in  which  this  prisoner  now  stands  convicted  upon  the 
first  count  of  this  indictment,  to  which  no  sufficient  objection 
has  been  taken,  and  upon  which  therefore  judgment  must  be 
pronounced  against  him,  it  is  not  absolutely  necessary  that  the 
Judges  should  decide  upon  this  last  objection,  and  Uierefore  I 
forbear  to  enter  further. into  the  consideration  of  it. 

Upon  the  whole,  we  are  of  opinion  that  there  is  no  ground 
to  arrest  the  judgment,  and  that  sentence  should  pass  upon  the 
prisoner. 


The  King  v.  Brady,  Kierman,  and  Rooke. 


T 


H  E  indictment  stated  that  the  Defendants  after  the  1  st  day  of  Ao  excise  of* 
October  1784,  to  wit,  on,  4*c.  with  force  and  arms,  at  thCg^^pimiJ^ 
liberty  of  Havering  A!te  Bower  in  the  county  of  Essex,  in  and  execotloo  of 
upon  Charles  Wakely,  then  and  there  being  an  officer  of  our  lord  dtaaneiJrJm^ 
the  King,  in  the  service  of  the  excise  of  our  said  lord  the  King  <*«•<«,  wwitlu 
duly  constituted  and  appointed,  and  then  and  there  being  on  tion  of  s4  Geo, 
shore  in  the  due  execution  of  his  office  and  duty,  as  such  officer  as  3.  &••.«.«.  47. 
aforesaid,  in  seizing  and  securing  to  and  for  the  use  of  our 
said  lord  the  King,  a  large  quantity,  to  wit,  600  pounds  weig^ht 
of  soap,  which  said  soap  was  then  and  there  liable  to  be  seized 
by  the  said  Charles  Wakely  as  such  officer  as  aforesaid;  and 
then  and  there  being  in  the  peace  of  God,  and  of  our  said  lord 
the  King,  unlawfully  and  violent  did  make  an  assault,  and  him 
the  said  Charles  Wakely,  so  being  then  and  there  on  shore  in 
the  due  execution  of  his  said  office  and  duty  in  manner  aforesaid, 
unlawfully  and  forcibly  did  hinder,  oppose,  and  obstruct,  to 
^it,  at,  S^Cf  and  other  wrongs,  Sfc.  contra  formam,  Ifc. 

2d  Count, 
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1797.  2d  Coant.    For  asBaulting  the  said  Ckarla  Wakdy,  and  for 

ji^l[„^     oppoBJDg  and  obstructing  him  in  the  execution  of  his  office 

'■  generally. 

and  other).        ^^  Count.     The  same  as  the  3d,  omitting  the  assault. 

This  came  on  to  be  tried  at  the  Old  liailei/  ScBsions  in  5g>- 
tember  1797,  before  the  Lord  Chief  Baron  and  Ashhunt  J.  when 
the  Defendants  were  found  guilty  on  the  following  facts: 

Two  of  the  Defendants,  Kierman  and  Rookt,  had  taken  i 
quantity  of  soap  out  of  a  copper  in  the  manufactory  of  an  en- 
tered soap-boiler  near  Kumfordm  Eaei,  without  the  presence 
of  an  excise  officer,  and  were  carrying  it  away  in  a  cart,  in  order 
to  conceal  it,  when  Waktty  an  excise  officer  attempted  to  seiie 
it;  on  which  he  was  assaulted  by  the  Defendants  Brady,  Kier- 
man,  and  Rooke.     Wakefi/  had  no  warrant. 

Several  pointshaving  been  reserved  at  the  trial  for  the  opinioD 
of  the  twelveJudges,  at  the  instance  of  Brady's  counsel,  they  were 
this  day  argued  {ahsentt  Buller  J.J  in  the  Exchequer  Chamber. 

Rannington  Serjt.  for  the  Defendant  Bradi/.  This  indictment 
is  framed  on  24  Geo.  3.  Sess.  2.  c.  47.  1. 15.  the  preamble  {a)  of 
which  shews  that  it  was  made  to  prevent  smuggling.  The  1st 
objection  therefore  is,  that  the  oflence  charged  in  this  indictment, 
being  within  the  excise  laws,  does  not  come  within  either  the 
letter  or  the  spirit  of  an  actio  prevent  smuggling.  The  customs 
and  the  excise  have  each  their  own  system  of  positive  law,  within 
the  tetter  of  which  a  Defendant  must  be  proved  tohave  offeoded. 
Besides,  nothing  is  said  in  the  indictment  with  respect  to  thedi»- 
tance(&)  from  the  sea,  at  which  the  oS'ence  was  committed: 
"  being  on  shore"  are  the  words  employed  in  all  the  counts.  It  is 
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has  been  had  out  of  the  county  where  the  offence  was  committed       i797» 
under  s.  17.  no  advantage  can  be  taken  of  that  circumstance.     ThiTKiiio 
2dly,  Supposing  this  offence  to  be  within  24  Geo.  3.  Sess*  2.  e.  47.  «• 

yet  s*  15.  of  thai  statute  is  virtually  repealed  as  far  as  relates  to  ^^  othen*' 
the  commodity  in  question,  by  c.  48.  s.  10*  of  the  same  year, 
which  imposes  a  penalty  of  60/.  on  all  persons  obstructifig  an 
officer  of  excise  in  the  execution  of  the  powers  given  to  him 
for  securing  the  duties  upon  soap.  That  an  act  may  be  virtually 
repealed  appears  from  Rex  v.  Cater,  4  Burr.  2026.  and  Rex  v. 
Davis,  Leach,  I  Ed.  252.  [Heath  J.  There  the  statutes  by  which 
the  former  were  held  to  be  repealed/  were  passed  in  subsequent 
sessions  ;  where  both  statutes  are  passed  in  the  same  session, 
the  latter  is  only  explanatory.]  (a).  3dly,  By  23  Geo.  2.  c.2h 
s.  34.  and  5  G.  3.  c.  43.  s.  20.  excise  officers  are  directed  to 
procure  a  warrant  previous  to  their  entering  any  place  whatsoever 
for  the  purpose  of  seizing  soap  hid  or  concealed.  Wakeli/  there- 
fore should  have  had  a  warrant  in  this  case,  and  not  having  been 
cloathed  with  the  authority  required,  he  was  not  obstructed 
"  in  the  due  execution"  of  his  duty. 

Lord  Ken  YON  Ch.  J.  Eyhb  Ch.  J.  and  M acdon  ald  Ch.  6« 
expressed  themiselves  very  clearly  of  opinion,  that  this  last 
point  could  not  be  supported. 

Knowlys  for  the  prosecution.  Smuggling  is  any  attempt  to 
defraud  the  revenue  of  any  duties ;  and  smuggling  by  land  as 
well  as  by  sea,  were  within  the  contemplation  of  24  G.  3.  Sess.  2. 
c.  47.  The  words  used  in  5. 15.  of  that  act  are  "  officers  of  the 
customs  or  excise,  ^c.  in  the  due  execution  of  their  duty,"  i^c. 
This  includes  the  whole  range  of  that  duty  which  belonged  to 
excise  officers  before  the  passing  of  the  act;  and  10  Ann.  c.  19. 
$.  19.  having  empowered  officers  to  seize  soap,  this  duty  was  then 
known  to  the  Legislature.  These  laws  were  all  made  in  pari 
materii  for  the  benefit  of  the  revenue.  The  words  "on  shore," 
used  in  s.  15.  of  24  G.  3.  Sess.  2.  c.  Al>  are  equivalent  to  "  on 
land ;"  and  so  it  was  held  by  Wilson  J.  in  the  case  of  the  King  v. 
England,  O.  B.  S.  1 788,  (only  four  years  after  the  passing  of  the 
act;)  on  this  objection  being  taken,  who  said,  the  words  ''on 
shore"  were  only  inserted  in  contradistinction  to  "  on  board  a 
ship,'*  and  to  provide  against  the  officers  being  obstructed  in 
either  situation.  The  above  decision  has  often  been  cited  and 
never  hitherto  called  in  question. 

(«}  yuiesinu.  146. 

At 
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1797.  At  the  Old  Bailey  Sessions  in  the  December  following,  Grose  J 

.j^l^jji^     delivered  the  unanimous  opinion  of  the  Judges : 

V.  That  the  words  ''  on  shore/'  used  in  the  24  G.  3«  Sess.  2.  c.  47 

ud  otten.  ^'  ^^*  ii^es^  <^  land,  and  that  an  officer  of  excise  seizing  soap  ii 
the  execution  of  his  office  at  an  inland  place,  at  any  distanc 
from  the  sea,  is  within  the  scope  and  protection  of  that  act. 


Mr.  Justice  Buller  was  absent  from  the  10th  of  November  t 
the  end  of  the  term,  from  indisposition. 


THE    END   OF    MICHAELMAS   TERM, 


CASES 


ARGUED  AND  DETERMINED 


1798. 


IK 


THE  COURT  OF  COMMON  PLEAS, 


IN 


Hilary  Term, 


In  the  Thirty-eighth  Year  of  the  Reign  of  George  III. 


Jones  v.  Clay.  jim. 29tb. 

TT  E  BLANC  Serjt.  having  on  a  former  day  moved  for  a  rule  l^«  P^^ty  pro- 
to  shew  cause  why  the  Plaintiff^  who  had  proceeded  against  Defendant  by 
the  Defendant  by  action  and  indictment  for  the  same  assault,  ictionandln- 
should  not  be  directed  to  make  his  election  to  pursue  either  the  the  saroe  as- 
one  or  the  other,  the  Court  refused  the  rule,  saying:,  the  Defend-  •a»|NtheCoait 

•^     °  will  not  com- 

ant  might  apply  to  the  Attorney  General  for  a  f wile  prosequi,  if  pel  bim  to 
there  was  any  thing  vexatious  in  the  proceeding  by  indictment.  ^^Il\  ^*^ 

Le  Blanc  now  stated,  that  the  Attorney  General  having  been 
applied  to  for  the  above  purpose,  had  informed  the  Defendant's 
agents,  that  since  he  had  been  in  office,  it  had  been  a  rule  with 
him  never  to  grant  nolle  prosequi  in  such  cases,  (a) 

The  Court  doubted  if  such  an  application  had  ever  been  allow- 
ed, saying,  that  the  fine  to  the  King  and  the  damages  to  the  party 
were  perfectly  distinct  in  their  nature,  and  that  if  they  did  what 
was  desired  of  them  in  this  instance,  they  must  lay  it  down  as      [  1^^  ] 
a  general  rule,  that  parties  must  always  make  their  election. 

Le  Blanc  took  nothing  by  his  motion. 

(a)  Vid.  tarn.  Rex  ▼.  Fieldbtg  E^,    been  considered  by  the  Conrt  of  K.  B* 
%  U%rr»  719.  where  it  appears  to  have    as  the  usual  course. 

(6)  Vide  Mvajihj  ? .  CodeW,  S  B.  d;  P.  137, 

Galton 
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1798. 


J«.3iit.  Galton  Demandant  c.  Harvey  Tenant. 

TheCOTriwill  g^cEELL  Serit.  having  obtained  a  rule  to  shew  cause  why  tie 
not  pamitibc  ly      ■      .   ■      .  -  -■.-,,  ,  -in 

Bifff  joined  in  "">£  joined  in  a  wnt  o(  right  between  these  parties  Bhmud 

ti."lM;'iri«rb'"  "°*  ''*  '''^**  ^y  *  J*"^  °^  "^^  county  of  Donet  instead  of  the 
a  Jarj  iniieid   grand  assize ; 

^iS^  tt"^        H'tV/iams  Serjt.  for  the  tenant  consented ;  but  stated  that  the 
botb  ptrtle*     attorney  for  the  demandant  had  promised  to  make  certain  ad- 
"*'  ■         missions  at  the  trial  in  case  the  tenant  would  consent,  and  de- 
sired that  the  rule  might  be  made  absolute  on  thoae  terms. 

Eyre  Ch.  J.  When  this  was  tirst  moved  the  Court  felt  an 
objection  which  i  have  not  yet  got  over.  You  desire  to  alter 
the  proceedings  in  a  writ  of  right  by  consent.  That  fonn  of 
action  I  hold  to  be  stricliuimi  jurit  at  the  present  day  :  and  1 
do  not  feel  any  inclination  to  give  assistance  to  a  course  of  pro- 
ceeding which  goes  to  disturb  a  possession  of  50  or  60  years. 
If  yon  will  have  a  writ  of  right  you  must  follow  the  conrM 
marked  out  by  the  law.  This  is  the  inclination  of  my  mind  at 
present,  though  1  donot  mean  to  say  that  if  my  Brothers  should 
think  it  right  to  grant  the  rule  that  1  shall  oppose  it.  (a) 

Bu  LL  ER  J.  expressed  himself  of  the  same  opinion,  and  seemed 
to  think  that  other  inconveniences  might  arise  if  the  rule  wete 
granted,  from  the  want  of  process  to  compel  the  witnesses  to 
attend,  and  of  power  to  prosecute  them  in  case  of  perjury  com- 
mitted. 

RooKE  J.  of  the  same  opinion,  (i) 

Rule  discharged. 
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Ifc.  was  seised  in  his  demesne  as  of  fee  of  and  in  the  said       1798. 

brm  and  tenement  with  the  appurtenances  in  which  &c.    And     Goodill 

being  so  thereof  seised  he  the  said  John  Poad  long  before  the     ^    »• 

said  time  when  Sfc.  to  wit  on  S^c,  at  S^c.  in  due  form  of  law  made 

lis  last  will  and  testament  in  writing,  and  thereby  gave  and 

defised  unto  his  sister  Esther  Rogers  her  heirs  and  assigns  for 

erer  the  said  farm  and  tenement  in  which  i^c.  with  the  appur-» 

tenances.     And  the  said  John  Poad  by  his  said  will  declared 

that  his  will  farther  was  that  what  estate  and  effects  he  had 

thereby  given  to  his  said  sister  should  be  fully  vested  in  her 

iMUwithstanding  her  coverture,  and  that  she  might  give  sell 

and  dispose  of  the  same  as  she  should  think  proper,  and  also 

pre  acquittances  and  other  discharges  so  as  not  to  be  under 

the  controul  of  her  own  husband  the  said  C  Rogers,  which 

said  husband  should  not  intercede  or  meddle  with  any  of  the 

estate  or  effects  thereby  given  to  his  said  sister.   And  the  said 

Jokn  Poad  afterwards  and  before  the  said  time  when  S^c.  to  wit 

OD^rc.  at  Sfc.  died  so  seised  of  his  said  estate  of  and  in  the  said 

farm  and  tenement  in  which  8^c.  with  the  appurtenances,  after 

whose  death  to  wit  on  Ifc,  the  said  C.  Rogers  and  Esther  his 

wife  by  virtue  of  the  said  will  entered  into  the  said  farm  and 

tenement  in  which  ^c.  with  the  appurtenances,  and  became 

seised  thereof  in  their  demesne  as  of  fee  in  right  of  the  said 

Euher,  and  being  so  seised  ^t/'    It  then  stated,  ''that  C. 

Rogers  and  Esther  his  wife  by  lease  and  release  conveyed  the 

premises  to  P.  Merry  in  fee  to  the  intent  and  purpose  that 

C.  Rogers  might  receive  an  annuity  or  rent-charge  of  40/.  for 

his  life  payable  half-yearly  with  power  of  distress ;  that  P. 

Merry  by  virtue  thereof  became  seised  of  the  premises  in  fee 

subject  to  the  above  annuity,  and  the  said  C.  Rogers  became 

seised  in  his  demesne  as  of  freehold  for  life  of  the  said  an- 

nnity  ;  that  140/.  for  seven  half-yearly  payments  were  in  arrear. 

Wherefore  bsc" 

Plea  in  bar  that  Esther  Rogers  died  before  the  first  half-yearly 

payment  of  the  annuity  became  due. 

To  this  there  was  a  general  demurrer  and  joinder. 

^AepA^JSeij  t.  for  the  Avowant.  The  question  is.  Whether  JEs- 

iker  Rogers  could  convey  the  premises  in  dispute  without  levying 

a  fine,  liie  estate  by  the  words  of  the  will  having  been  given  to  her 

in  fee,  with  a  power  to  dispose  of  it  without  the  controul  of  her 

huband?  The  distinction  taken  in  the  books  is  this :  If  a  power 

he  given  to  a  married  woman,  and  an  estate  be  also  given«to  her 

VOL.  I.  o  by 
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1798.       by  the  same  will,  yet  if  the  power  does  not  flow  from  the  estate, 
GooDiLL      ^^*  ""^y  *^o"v^y  without  fine;  thoujjh  if  the  power  arise  from 
V.  the  mere  possession  of  the  estate  it  is  otherwise.     In  Co.  Lit. 

BitiGRAN.  I  j2  g  j^  j^  gj^ij ,.  it'ceslui/tiue  use  Had  devised  that  his  wifeshonld 
Bell  his  land,  and  made  her  executrix  and  died,  and  she  took 
another  hushand,  she  might  sell  the  land  to  her  husband,  for 
she  did  it  in  auler  droit,  and  her  husbaad  should  be  in  by  the 
devisor.  It  is  true  that  the  power  there  was  to  sell,  but  the 
power  in  this  case  being  specifically  given  by  the  will  is  as  dis- 
tinct as  if  gi  ven  for  the  purpose  of  sale ;  and  Esther  liogert  must 
be  considered  in  the  same  light  as  any  other  person  executing  i 
power.  1  ftoU.  Abr.  p.  329.  pi.  10.  Bro.  Abr.  tit.  C'wi  in  Vi:a. 
pi.  1  J.  The  disability  of  a  feme  covert  to  convey  by  deed  is  the 
same  astodispose  by  will:  now  in  G  ihl/onsw  Mo  u  lion.  Rep.  temp. 
Sir//.  Finch  346.  the  Court  held  apower  to  will  given  toafemt 
covert  to  be  distinct  from  an  estate  given  to  her  by  the  sunt 
instrument,  in  Daniel  v.  Ubieif,  Sir/r.Jowej  137.  Latch.  9.39. 
134.  Vbleif  devised  his  house  "  to  Agnes  his  wife  to  diBposeof 
at  her  will  and  pleasure,  and  to  give  to  such  of  his  sods  as  ahe 
should  think  best :"  Agnes  having  married  again,  and  enfeoffed 
William  the  second  son  in  fee,  and  made  livery,  the  conveyance 
was  held  good :  nor  does  it  make  any  difl'erence  that  a  numba 
of  persons  were  pointed  out  in  that  case  from  whom  the  feme 
covert  was  to  select  one,  and^hut  in  the  present  case  EstherBa- 
gers  might  select  whom  she  pleased.  Wherever  the  power 
of  appointment  is  distinct  from  the  estate,  a  feme  covert  maj 
be  considered  as  a  feme  sole.  Grigbi/  v.  Cox,  1  Vet.  517.  1  Bn. 
Chan.  Cas.  20.     nighton  v.  Tomlinsou.  Com.  194.    The  tCBtalor 
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iosband,  for  if  a  fine  be  necessary  he  must  join  in  it,  and  in 
case  of  a  child  bom  he  would  be  tenant  by  the  curtesy.  In  order 
to  giTe  effect  to  the  testator's  intent,  the  Court  may  construe 
this  devise  to  be  to  such  uses  as  the  wife  may  appoint,  and  un- 
til that  appointment  to  herself  and  her  heirs,  or  an  estate  to 
iier  for  life,  remainder  to  such  uses  as  she  shall  appoint,  re- 
mainder over  to  her  heirs  ;  in  either  of  which  cases  she  would 
take  a  fee-simple  conditional,  and  might  therefor^  convey  with- 
out fine.     Co.  Lit.  216.  and  w.  119.  ed.  16. 

Le  Blanc  Serjt.  contr^'.     1st,  As  to  the  intention  of  the  de- 
Tiaor,  it  is  manifest  that  he  wished  to  relieve  E.  Rogers  from 
the  controul  of  her  husband.     Now  the  instrument  in  question 
vas  made  for  the  benefit  of  the  husband  and  immediately  under 
his  controul,  being  to  secure  an  annuity  to  him  for  life.    2dly, 
The  word  "  power"  in  law  may  be  thus  defined,  viz.  an  autho- 
rity given  to  one  person  to  be  exercised  over  the  estate  of 
another ;  but  there  is  no  case  where  an  authority  to  be  exercised 
Ofer  the  estate  of  the  donee  has  been  construed  to  be  a  power. 
The  party  taking  the  estate  under  the  power  has  always  been 
kid  to  be  in  by  the  conveyance  of  the  donor.    In  the  case  put 
Co.  Utt.  112.  1  RolL  Abr.p.  329.  pi.  10.  the  wife  would  have  a 
nere  naked  authority  without  any  interest  in  the  estate  over 
which  the  power  is  to  be  exercised.  It  is  true  that  though  a  cer- 
tain interest  be  given  to  the  wife,  yet  she  may  execute  a  power 
collateral  to  the  interest,  as  in  the  case  of  a  life-estate  given  to 
a  feme  covert,  with  power  to  dispose  of  it  by  will ;   the  power 
there  being  collateral  to  the  interest,  since  it  extends  to  a  part 
of  the  estate  to  which  the  interest  does  not.  Thus  in  Gibbons  v. 
Uouhon,  an  annuity  was  given  for  the  life  of  ^4.  B.  which  might 
I   last  longer  than  the  life  of  the  devisee,  and  therefore  the  de- 
fisee  was  enabled  to  dispose  of  the  remainder.     In  Daniel  v. 
VUey  it  was  the  opinion  of  Jones,  that  the  wife  took  an  estate 
for  life,  with  power  to  convey  the  remainder  to  such  of  the 
sons  of  the  devisor  as  she  pleased,   or  that  she  took  a  fee- 
simple  conditional,  in  which  last  case  as  well  as  in  the  first 
the  conveyance  was  good.     Bro.    Abr.  tit.  Cui  in  vita,  pL  16. 
With  respect  to  Dighton  v.  Tomlinson,  the  wife  there  had  only 
in  estate  for  life,  with  a  power  over  that  part  of  the  estate 
vfaich  was  not  disposed  of.     The  cases  in  Chancery  are  not 
of  authority  here;   since  that  Court  cures  any  difficulty  ans- 
ing  from  legal  disabilities.     This  is  like  the  attempt  in  ffa- 
iergkam  y.  Vincent,  5  Term  Rep.92.  to  execute  a  devise  of  lands 
uder  a  power  without  three  attesting  witnesses,   or  like  a 
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1798.  devise  of  lands  in  tail  with  a  restriction  on  the  deTisee  from  m(- 
Q^^^m  fering  a  recovery.  The  devisoi  in  this  case  has  given  to  the 
wife  as  great  an  estate  as  possible,  and  superadded  a  power  to 
dispose  of  it  in  a  way  which  the  law  does  not  allow. 

Eyre,  Ch.  J.  It  struck  me  on  reading  this  case,  that  it 
would  be  very  difficult  to  sustain  the  conveyance  in  queatJon: 
and  when  it  wae;  admitted  in  argument  that  this  was  a  deviu 
in  fee-simple  with  a  power  superadded  1  did  not  comprehend 
how  that  could  be.  My  brother  Le  Blanc  has  argued  the  case 
very  luminously  and  salisfactorily,  and  so  as  to  coavinceme 
that  a  power  is  inconsistent  with  such  an  estate.  If  we  trac* 
back  the  nature  of  uses.  It  will  be  clear  that  this  cannot  be  con- 
sidered as  a  power.  Powers  are  the  modifications  of  the  usei 
of  that  estate,  which  a  man  has  to  dispose  of;  and  great  lati- 
tude is  allowed  in  making  those  modificationB.  If  a  man  em- 
ploy the  proper  means,  he  may  create  all  kinds  of  powers  that 
are  consistent  with,  andwithintheextent  of  his  fee-simple;  and 
until  his  fee-simple  is  exhausted,  1  know  of  no  power,  no  dis- 
tribution, (provided  it  do  not  violate  the  rules  of  law,)  whicb 
could  not  be  supported :  as  far  as  that  goes  the  doctrine  of  pow- 
ers is  very  intelligible.  The  power  which  any  one  creates  must 
be  exercised  over  his  own  estate;  but  when  it  has  been  exer- 
cised over  that  estate  to  the  extent  of  that  estate,  that  is,  when 
he  has  given  away  the  whole  fee-simple,  and  the  whole  use  of 
the  fee-!^iniple  too,  it  stems  to  me  that  he  iB/»»cfus  officio.  What 
remains  for  him  to  do?  All  which  he  does  beyond  that  goes  to 
say  in  what  manner  the  fee-sinipie  shall  be  enjoyed  by  the  done^ 
and  is  matter  of  direction  intended  by  the  donor  to  controul  aD 
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bave  prevafled  with  respect  to  the  execution  of  powers.     The     •  1798. 
denser  has  given  a  fee-simple  to  the  wife  to  be  enjoyed  by  her     ooodill 
to  her  sole  and  separate  use :  what  does  the  law  say  ?  The  law     ^^    v. 
says  that  a  feme  covert  cannot  take  an  estate  to  her  sole  and 
separate  use.     The  devisor  should  have  taken  the  necessary 
steps  to  carry  his  intent  into  effect:  he  should  either  have  de- 
vised the  estate  to  trustees  with  the  uses  waiting  on  what  he 
might  authorize  her  to  do,  or  he  should  not  have  given  her  the 
the  whole  fee:  in  either  of  which  cases  this  power  might  have 
been  well  executed.  This  appears  to  be  the  state  of  the  case  on 
principle ;  and  on  authority  there  is  nothing  which  goes  to  es- 
tablish  that  where  there  is  a  direct  conveyance  of  an  estate  in 
fee-simple  any  use  can  be  grafted  upon  it;  much  less  a  use  of 
this  nature,  the  object  of  which  is  to  enable  a  feme  covert  to 
do  what  by  law  she  is  disabled  from  doing.     All  powers  which 
can  be  given,  must  be  part  oi  the  use  of  the  fee-simple,  and 
the  moment  that  use  is  exhausted,  there  can  be  no  such  thing 
as  annexing  some  new  use,  beyond  all  which  the  party  himself 
had  to  give.  I  think  therefore  that  the  case  is  with  the  plaintiff. 
Bui^LBR,  J.     If  by  transposing  the  clauses  of  the  will  the 
Court  can  give  effect  to  the  whole  will,  they  may  do  so,  but 
they  must  be  careful  not  to  thawrt  the  intention  of  the  devisor, 
by  giving  a  different  interest  from  what  he  intended.     If  by 
transposing  the  clauses  they  could  come  to   the  conclusion 
that  an  estate  for  life  only  vested  in  the  feme  covert,  they  might 
hold  the  power  of  appointment  good ;  for  in  that  case,  this  would 
be  a  devise  of  an  estate  for  life  to  E,  Rogers  with  a  power  to 
dispose  of  the  remaining  interest  being  in  another  person.  My 
brother  I^   Biancs  definition  of  a  power  is  certainly  correct. 
It  is  an  authority  enabling  one  person  to  dispose  of  the  interest 
which  is  vested  in  another.     Let  us  see  then  if  it  be  possible 
consistently  with  the  intention  of  the  devisor  to  confine  the 
interest  of  JE.  Rogers  to  an  estate  for  life.   Nothing  can  be  more 
positive  than  the  expressions  of  the  will  which  describe  the  in- 
terest which    E.  Rogers  is  to  take.     The  words  are  "to  E. 
Rogers  her  heirs  and  assigns  for  ever,"   and  not  content  with 
this  the  devisor  adds,  "  that  what  estate  and  effects  he  had 
**  given  to  his  sister  should  be  fully  vested  in  her  notwithstand- 
•'Ing  her  coverture,"  S^c.  This  devise  is  as  explicit  as  possible, 
and  creates  in  her  a  complete  fee-simple.     Then  the  power 
given  is  inconsistent  with  the  estate,  and  we  cannot  reduce  the 
latter  to  an  estate  forlife^  for  we  cannot  vary  the  interest  which 
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179S.       the  devisor  has  given.    Suppose  by  transposing  the  clauses  we 
GooDKL      could  construe  this  to  be  a  devise  to  such  persons  and  uses  as 
V.  E.  Rogers  should  appoint ;  and  for  want  of  such  appointment 

BMUAM.  ^^  jjgj.  ^^^  j^^^  heirs.  If  the  devise  had  stood  thus,  she  coold 
have  taken  nothing  till  her  death,  or  till  her  appointment.  Now 
the  devisor  clearly  intended  that  she  should  take  immediately; 
we  cannot  therefore  make  this  construction  without  doing  ac- 
tual violence  to  the  will.  The  devisor  seems  to  have  had  two 
intentions  wliich  are  inconsistent;  one  was,  to  give  an  estate 
in  fee  to  E.  Rogers .-  the  other,  to  qualify  it  in  such  a  maimer 
•  as  that  her  husband  should  have  no  power  over  it ;  which  last 
is  contrary  to  the  rules  of  law  :  the  Court  will  therefore  carty 
into  effect  the  first  intention,  and  reject  the  other.  How  doe« 
this  case  differ  from  an  attempt  to  create  a  power  of  disposii^ 
by  will  attested  by  one  witness,  or  to  devise  an  estate  tail  willi 
a  restriction  on  the  devisee  from  suffering  a  recovery  ?  Id  this 
as  well  as  in  the  cases  I  have  put,  we  can  only  say,  the  law 
will  not  allow  of  such  a  disposition. 

RooKE,J.  A  point  has  arisen  from  the  circumBtances  of 
this  case  which  has  never  before  been  determined  in  a  court  of 
law ;  from  which  I  infer,  that  such  an  attempt  has  never  be- 
fore been  made,  or  if  made,  has  been  deemed  insupportable. 
The  law  says,  that  a  married  woman  shall  not  alienate  without 
fine.  If  a  man  would  give  a  fee-simpl&  to  a  feme  covert,  with 
a  power  to  alienate  without  fine,  he  must  do  it  by  means  of 
trustees.  That  has  not  been  done  in  this  case.  When  a  man 
gives  a  fee-simple,  he  shall  not  be  allowed  to  say,  that  suck 
fee-simple  s;hall  not  be  subject  to  all  the  restraints  which  the 
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Bull  v.  Tilt.  Feh.ux. 

A  SSUMPSIT  for  wages.  A  pardon  If 

-^*-  Pleas.  Ist,  Non-assumpsit.     2dly,  That  the  Plaintiff  be-  L^Teired^o 
fore  the  time  of  the  action  commenced,  was  convicted  of  felony,  ^  Boder  the 
and  sentence  of  transportation  passed  upon  him. 

Replication  joining  issue  on  the  1st  plea.  As  to  the  2d  plea, 
''that  after  the  said  conviction  of  the  Plaintiff*,  and  after  the 
giving  of  the  said  judgment  in  the  said  plea  mentioned  to  have 
been  given  against  him  as  aforesaid,  and  before  the  suing  forth 
of  the  original  writ  of  the  Plaintiff*  in  this  behalf,  (to  wit,)  on, 
&c.  at.  &c.  our  sovereign  lord  the  now  king,  in  consideration  of 
the  opinion  of  the  judges  of  our  said  lord  the  king  in  the  Plain- 
tiff^s  behalf,  was  graciously  pleased  to  extend  his  gracious  mercy 
unto  the  Plaintiff*,  and  did  then  and  there  grant  the  Plaintiff 
his  said  Majesty's^ree /7ar{/on  for  the  said  crime,  of  which  the 
said  Plaintiff*  was  so  convicted,  as  in  the  said  plea  is  mentioned. 
And  this,  &c.    Wherefore,  &c." 

To  this  there  was  a  special  demurrer,  ''for  that  the  said 
PlaintiflT  hath  not  in  or  by  his  said  replication  alleged  or  shewn 
in  what  manner  the  supposed  pardon  therein  mentioned  was 
granted,  or  that  the  same  was  under  the  great  seal  o(  Great  Bri- 
tain:  and  also  for  that  the  said  Plaintiff*  hath  not  in  or  by  his 
said  replication  set  forth  or  shewn  the  letters  patent,  if  any,  by 
which  the  said  pardon  was  granted,  or  brought  the  same  into 
court  here;  and  also  for  that  the  said  replication  is,  in  other 
respects,  uncertain,  insufficient,  and  informal." 
Joinder  in  demurrer. 

Kirbtf  Serjt.  being  called  upon  by  the  Court  to  support  the 
replication,  contended,  that  although  the  case  of  the  King 
T.  Beaton,  1  BL  479.  was  an  authority  to  shew  that  a  pardon  is 
not  good  unless  under  the  great  seal,  yet  that  it  did  not  prove 
the  necessity  of  averring  that  circumstance;  but  on  the  con- 
trary, that  it  must  be  implied  from  the  Plaintiff's  averment  of 
his  having  received  Q.free  pardon,  that  it  was  under  the  great 
seal,  since  no  other  pardon  is  good,  {a) 

Etue  Ch.  J,  I  take  it  that  every  thing  under  the  great  seal 
must  be  pleaded  subpede  sigilli,  and  that  a  pardon  must  be  under 
the  great  seal  is  clear.  However,  that  this  may  not  be  taken  too 

(a)  The  King  v.  Maximilian  Miller,  2  Bl  797. 
(6)  Vide  Bulhck  v.  Da^lih,  2  B.  &  A.  858. 370. 
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generally,  I  think  it  right  to  mention  that  under  Bome  fltatatet 
the  king's  sign  manual  actually  carried  into  execution,  and  tin 
conditions  performed,  may  amount  to  a  statute  pardon.  But 
those  are  exceptions  not  at  all  affecting  this  case. 

Per  Curiam,  Judgment  for  the  Defendant, 

Palmer  Serjt.  for  the  Defendant. 


Defendant  be. 
fore  the  aelinn 
commeaeed 
qaittcd  Ihs 
kingdom,  leav- 

tail  liDDse  and 
goodi;  Plain- 
tiff haTing 
•erf  ed  a  iiim- 
inoni  to  appear 
ftt  tbe  houd, 
diit  rained  tlie 
ioodt  lo  com- 
pel an  appear, 
■oca;  andtield 
legnlar.  («) 


Sir  W.  Staines  Knt.  and  another,  Shenff  of  MiddUsex. 

V.  JOHANNOT. 

THE  Defendant  previous  to  the  commencement  of  this  ac- 
tion, which  was  on  a  baiUbond,  quitted  this  coantry  and 
resided  with  his  family  in  Dublin,  having  left  his  mother  in  po»- 
session  of  the  cottage  and  furniture  which  he  formerly  occupied. 
A  summons  to  appear  having  been  served  at  the  cottage,  and 
no  appearance  entered,  a  diitrtngas  issued,  under  which  forty 
shillings  were  levied  on  the  effects  in  the  mother's  possession. 
.  Shepherd  Serjt.  on  her  part  now  moved  for  a  rule  ntsi  to  stay 
the  proceedings,  and  that  the  levy  should  be  restored  with 
costs :  and  cited  Webster  v.  M'Namara,  Trin.  32  Geo.  3.  Imp. 
Pract.  C.  B.  619.  4th  ed.;  where  a  similar  application  by  the 
wife  of  a  person  out  of  the  kingdom  was  allowed. 

The  Court  were  of  opinion,  that  as  the  Defendant  had  good* 
within  the  bailiwick  by  which  he  might  be  distrained,  the  pro- 
ceeding was  regular :  but  that  at  any  rate  the  mother,  who  had 
no  interest  in  the  goods  taken,  could  have  no  right  to  make 
this  application.  And  Ei/re  Ch.  J.  added,  that  the  case  ai'  ffei- 
sler  V.  Maciiamara,  if  law,  differed  from  tliis,  as  the  application 
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The  ship  Timandra  being  about  to  sail  on  a  voyage  from        1798. 
lisbon  to  Madeira,  from  Madeira  to  Saffi  on  the  coast  of  Africa      pbiiicol 
m  ballast,  and  from  thence  back  to  Lisbon,  with  a  cargo  of    ^     «. 
wheat;  the  Plaintiff  directed  his  broker  to  make  three  insu- 
Jincee,  viz.  one  on  three-fourths  of  the  ship  for  the  round  voy- 
age,  one  on  three-fourths  of  the  freight  on  the  voyage  from 
Lisbon  to  Madeira,  and  one  (which  was  the  insurance  in  ques- 
tion) on  three-fourths  of  the  freight  from  Saffi  to  Lisbon.-^ 
The  tuiro  former  were  effected  without  any  difficulty,  but  the 
broker  was  not  able  to  get  the  third  underwritten  at  the  same 
time,  on  account  of  the  distant  period  at  which  the  risk  was  to 
commence:  however,  on  a  representation  some  time  afterwards, 
that  he  had  received  intelligence  of  the  ship's  arrival  at  Madeira, 
and  that  she  was  about  to  proceed  on  her  voyage  immediately, 
this  also  was  effected.    When  the  Timandra  arrived  at  Madeira, 
all  tbe  crew  except  two,  being  alarmed  by  reports  of  some 
Moorish  cruisers  being  off  Saffi,  and  of  their  having  captured 
and  ill-treated  a  £)a/teand  an  American,  quitted  the  ship,  and  re- 
fused to  return  to  it  unless  the  captain  would  promise  to  sari  im- 
mediately for  Lisbon.    Under  these  circumstances,  the  captain 
carried  the  ship  back  to   Lisbon;  but  on  his  arrival  there,  the 
charterers  insisted  on  his  proceeding  directly  from  thence  to 
Safi;   which  he  accordingly  did,  and  was  captured  in  his  re- 
turn from  Saffi  to  Lisbon.   It  was  in  evidence  that  the  difference 
of  season  arising  from  this  delay  did  not  vary  the  risk. 

This  was  tried  before  Eyre  Ch.  J.  at  the  Guildhall  sittings 
after  Trinity  Term,  when  a  verdict  was  found  for  the  Plaintiff. 

A  role  having  been  obtained  in  Michaelmas  Term,  calling  on 
the  PlaiYitiff  to  shew  cause  why  the  above  verdict  should  not  be 
setaside,  and  anew  trial  be  had,  on  the  ground  of  the  voyage 
insured  never  having  commenced. 

Shepherd  Serjt,  shewed  cause.  I  contend,  Ist,  That  the  voyage 
in  which  the  ship  was  captured,  was  the  voyage  insured ;  since  the 
previous  voyage  from  Lisbon  to  Madeira,  zuA  from  thence  to  Saffi, 
never  having  been  abandoned,  was  virtually  though  not  in  fact 
performed.  The  Timandta  sailed  from  Lisbon  to  Madeira  with  a 
cargo,  and  from  Madeira  to  Sci^by  way  of  Lz^ioz/ in  ballast.  If 
she  had  taken  in  a  new  cargo  at  Lisbon,  and  had  sailed  on  a  dif- 
ferent object  from  that  originally  in  view,  it  might  have  been  con- 
sidered as  an  abandonment.  Here  there  was  not  only  aprobable 
cause  for  the  ship's  return  toLisbon,  but  the  captain  was  under  the 
peeetsity  of  retuming  for  the  benefit  of  his  owners.  Deviation  lo 
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1798.  avoid  perils  is  justifiable,  and  tbe  new  course  therefore  whicb 
Dkikol  ^^^  taken  may  be  considered  as  a  continuance  of  the  original 
voyage,  since  it  is  not  nece^^sary  to  return  lo  the  point  htm 
whicb  a  deviation  cooioienced  (a).  Doubts  occurrpd  at  the  tiiil 
whetber  the  captain  had  not  returned  to  Lisbon  without  pro- 
bable cause,  and  therefore  abandoned  the  voyage  ;  and  whetber, 
as  the  voyage  from  Lisbon  to  -Sa/fi  was  performed  at  the  iDBtancc 
of  the  charterers,  the  captain's  intention  to  abandoo  the  ori- 
ginal voyage  was  not  thereby  proved :  but  both  those  questiooi 
have  now  been  determined  by  the  jury.  2dly,  This  was  merely 
an  insurance  on  a  voyage  from  Sqfi  to  Lisbon,  which  has  been 
literally  performed :  and  it  was  not  necessary  to  perform  the 
preceding  voyages  from  Lisboa  to  Madeira,  and  from  thence  to 
Saffi,  in  order  to  make  that  good.  I  do  not  contend  that  this 
was  an  indefinite  insurance  on  any  voyage  from  Sajfi  to  Litbaii, 
to  be  performed  at  any  time:  if  the  risk  had  been  materially  al- 
tered, (as  if  the  ship  had  first  gone  to  the  East  indies,  and  a 
Spauis/t  war  had  broken  out,)  the  underwriters  would  have  been 
released.  It  may  be  said  perhaps  that  they  speculated  on  the 
time  when  the  risk  was  to  commence :  but  there  was  no  war- 
ranty in  this  case:  it  was  represented  that  the  voyage  in  que»< 
tion  was  to  be  performed  after  certain  other  voyages ;  and  the 
representation  was  true,  for  it  was  originally  intended  that  the 
Timaadra  should  take  that  course,  but  by  subsequent  circunt- 
stances  she  was  prevented  from  so  doing.  Tbe  policy  therefore 
is  not  void  for  misrepresentation ;  nor  was  the  risk  of  tbe  under- 
writers at  all  altered,  as  the  deviation  was  justified  by  necessity. 
^t/a/randLeB/flHcSerjts.iii  support  of  the  rule.  As  to  the 
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vojrage  already  commenced,  from  Lisbon  to  Madeira,  from  Ma* 
dtira  to  Saffi,  and  from  thence  to  Lisbon,    Nor  was  it  necessary 
for  the  underwriters  to  require  a  warranty  that  the  Timandra 
should  go  the  whole  voyage,   having  a  representation  to  that 
effect :   and  as  the  only  difference  between  a  warranty  and'a  re- 
presentation is,  that  a  mere  formal  deviation  from  the  one  is 
fetal,  and  only  a  substantial  one  from  the  other,  this  policy  is 
clearly  void,  for  the  deviation  here  was  substantial.     \N  ith  re- 
spect to  the  first  point,  the  voyage  insured  was  abandoned ;  or 
rather  as  the  latter  part  of  the  previous  voyage  was  abandoned, 
die  voyage  insured  never  commenced.     At  Madeira  the  cap- 
tain was  to  exercise  his  judgment  whether  it  was  more  for  the 
benefit  of  his  owners  to  relinquish  the  voyage  altogether,  or  to 
wait  at  Madeira  till  he  could  find  the  means  of  proceeding. 
He  did  exercise  his  judgment,  and  by  returning  to  Lisbon, 
evinced  that  he  thought.it  better  to  abandon.     The  voyage 
undertaken  at  the  instance  of  the  charterer  was  a  new  voyage  : 
DO  recommencement  of  what  had  once  been  abandoned  could 
make  the  underwriter  liable. 

Etre  Ch.  J.     At  the  time  of  the  trial,   I  had  considerable 
doubts  on  this  case:    but  the  discussion  of  to-day,  and  the 
opportunity  which  I  have  had  of  further  considering  the  ques- 
tion, have  in  a  great  degree  cleared  them  up.      If  1  had  conti- 
nued to  doubt  I  should  be  unwilling  to  interfere  with  a  verdict 
of  a  special  jury  of  merchants  on  a  subject  of  this  kind,  unless 
I  clearly  saw  that  some  principle  of  law  had  been  mistaken;  or 
unless  I  was  bound  by  authorities  to  pronoune  that  verdict 
wrong.  With  respect  to  authorities  there  are  none,  for  this  is  ad- 
mitted to  be  a  new  case :  we  ought  therefore  to  be  fully  satisfied, 
that  upon  some  principle  of  law  the  verdict  is  wrong  before  we 
interfere  by  granting  a  new  trial.     It  has  been  argued  in  sup- 
port of  the  rule,  that  the  voyage  insured  was  the  third  branch 
of  a  specific  voyage,  specifically  described  in  the  policy  :  but 
I  take  the  voyage  insured  to  be  a  voyage  from  Sajfi  to  Lisbon 
only.     Now  that  the  voyage  so  described  did  literally  com- 
mence there  can  be  no  doubt,  and  I  know  no  way  in  which 
that  voyage  could  be  restricted  in  point  of  commencement  or 
connexion  with  any  other  voyage,  but  by  representation  or 
warranty.    That  point  was  ably  put  by  my  Brother  Shepherd: 
If  a  man  be  asked  to  underwrite  a  voyage  from  Saffl  to  Xiis^ 
hm,  he  naturally  says,  *'  Let  me  know  what  this  voyage  is,  and 
at  what  time  it  is  to  commence,  that  I  may  judge  of  the  risl;. 
I«  the  ship  now  at  Saffi,  or  where  ia  she  V\    He  will  expect  a 

repr^* 
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1798.       represenUtion  and  that  representation  ought  to  be  trae :  bere  the 
Drhcol     representation  was,  that  the  ship  was  bound  from  Lisbon  to  Ma- 

[in  ballast,  and  fixm 
thence  to  Luboii.  That  representation  was  really  true  at  the 
time  that  it  was  made,  and  the  underwriter  was  to  form  liia  own 
calculation  of  the  time  when  the  Timandra  would  arrive  at  St^. 
Jf  the  insurance  was  made  on  a  representation  which  was  tnw 
at  the  time,  it  will  be  difficult  to  state  a  case  where  Bubsequent 
events,  not  happening  through  misconduct,  and  not  totallj  . 
disappointing  the  voyage,  will  discharge  the  underwriter.  He 
formed  his  judgment  of  the  case,  knowingthat  all  was  enecutoiy, 
and  that  an  alteration  might  arise  of  a  kind  that  might  increaM 
his  risk;  upon  the  representation  made  to  him  he  underwrote. 
The  fact  is,  that  the  representation  being  true,  a  circumstance 
occurred  under  which  the  cnptain  was  distressed  how  to  ac^ 
and  respecting  which  there  might  have  been  diflferent  opinions: 
he  resolved  to  go  back  to  Lisbon ;  the  charterer  there  called  Ufoa 
him  to  fulfil  his  engagements ;  he  sailed  accordingly,  and  arrived 
at  Sajp;  and  in  the  course  of  his  voyage  home  was  captored. 
Then  why  have  the  jury  done  wrong  in  saying  that  the  under- 
writers are  liable?  They  were  literally  bound  to  insure  a  vent- 
age from  Saffi  to  Lisbon;  tied  up,  indeed,  as  far  as  a  repre- 
sentation oF  tile  projected  voyage,  executory  in  its  nature,  couU 
tie  it  up,  atid  tliat  representation  was  true  at  the  time  that  it 
was  made.  The  voyage  from  Saffi  to  Lisbon  might  have  been  , 
performed  with  as  much  ease  after  the  circuitous  voyage  had  I 
taken  place  (unless  a  Spanish  war  had  broken  out)  as  in  tlie  I 
direct  course  originally  proposed.    On  what  principle  t 
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alanned  by  reports  of  an  enemy  off  the  qoast  of  Saffi-    The       1798. 
question  is  not  whether  the  captain  meant  to  abandon,  since      drucol 
be  bad  it  not  in  his  power  so  to  do,  without  the  consent  of  the    ^     »• 
charterers ;  and  at  their  instance  he  did  proceed  on  the  voyage 
as  soon  as  he  conveniently  could.     This  is  like  all  other  cases 
of  deviation  justified  by  particular  circumstances,  and  I  see 
no  reason  to  quarrel  with  the  verdict. 

RooKE  J.  expressing  some  doubts  with  respect  to  the  liability 
of  the  underwriters,  founded  on  the  circumstance  of  their  hav- 
ing at  the  time  of  the  insurance  apparently  taken  into  consi- 
deration the  period  at  which  their  risk  was  to  commence,  since 
they  refused  to  underwrite  the  Timandra  till  the  broker  inform- 
ed them  of  her  arrival  at  Madeira  ; 

The  case  stood  over  till  this  day,  when  Eyre  Ch.  J.  said,  that 

the  Court  were  now  unanimously  of  opinion,  that  no  new  trial 

ought  to  be  granted. 

Postea  to  the  Plaintiff. 


PURTON  V.  HoNNOR.  i^«*.  6Ul. 

A  CTiON  on  the  case  to  recover  damages  sustained  by  the  Ao  action  on 
-^^    Plaintiff  in  defending   a  vexatious  ejectment  brought  ^'^"^f^^,^ 
tgainst  him  by  the  Defendant,  in  which  the  nominal  Plaintiff  >iK^o*t  the 

L    ,  -  "^  ,  lessor  of  the 

had  been  nonprossed.  PUinUff  In  • 

General  demurrer  to  the  declaration  :  and  joinder.  vciatioui 

Cockell  Seijt.  was  this  day  to  have  argued  in  support  of  the  not  maintain- 

declaration :  ^^^'  W 

But  the  Court  expressing  themselves  clearly  of  opinion  on  the 

authority  of  Saville  v.  Roberts,  1  Salk.  14.  that  such  an  action 

was  not  maintainable,  he  declined  arguing  the  point ;  and  the 

Court  gave 

Judgment  for  the  Defendant. 

(a)  Vide  Sinclair  v.  Eldred^  4  Taunt.  7. 


Dahl  V.  Johnson.  ^^^'  •*• 

THhe  Defendant  being  held  to  bail  for  25/.  by  a  Judge's  order.  Where  baN  i» 
-*•  in  an  action  of  assault,  each  of  the  bail  entered  into  a  recog-  jadg"  »"order* 
nizance  for  double  that  sum :  the  Plaintiff  obtained  a  verdict  for  *"  ^»»  court, 

eacli  of  the  bail 
bfiiUe  to  doable  tlie  sum  ordered,  as  well  as  to  doable  the  sum  iwom  to  in  case  of  affidavit.(a) 

(a)  CoBtrm  in  K.  B.  CUo'ke  v.  Bradahaw^  1  East,  86.  And  see  fVheelwri^hi  v. 
iM^,  7  Taont.  904.  Jacob  v.  Bvwes,  6  East,  Si  2.  H'heelwrighi  ▼.  Simons^ 
I IL  4r  8. 511.    H§wgU  v.  ffyke,  iB.ScB.  490. 

105/. 


/■ 
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1798.  105/.  and  signed  judgment  for  his  damages  and  costs  :  accord* 
D^fgj^  i'^gly  a  ca.  soi  issued  against  the  Defendant  for  138/.  6«.  and 
».  the  bail  were  fixed. 

Cockell  Serjti  now  shewed  cause  against  a  rule  nisi,  for  staying 
all  proceedings  on  their  recognizance,  upon  payment  by  the  bail 
of  the  sum  of  25/.  and  costs ;  he  contended,  that  whatever  might 
be  the  practice  of  the  King's  Bench,  as  laid  down  in  Jackson  v# 
Hassel,  Doug,  330.  each  of  the  bail  was  liable  in  the  Common 
Pleas  to  the  full  extent  of  the  recognizance,  and  cited  Calveraq 
et  Ux.  V.  De  Miranda,  1  Barnes  74.  Mitchell  and  others  v.  Gib' 
tons,  1  H.  Bl.  76.  and  Fimlds  v.  Mackintosh,  1  //.  lU.  233. 

Le  Blanc  Seijt.  in  support  of  the  Rule. — In  Calverac  v.  Mi" 
randa,  the  bail  only  justified  in  the  single  sum  ordered  by  the 
Judge,  and  to  that  extent  each  was  held  liable;. the  inference 
from  which  case  is,  that  the  bail  are  not  liable  beyond  the  sum 
ordered  by  the  Judge.  The  cases  of  Mitchell  and  others  v. 
Gibbons,  and  Fowlds  v.  Mackintosh  differ  from  this :  the  former 
having  been  a  proceeding  on  the  bail-bond,  where  the  Defend- 
ant not  appearing,  the  Plaintiff  had  no  other  remedy,  and  the 
latter  an  attachment  against  the  sheriff,  whom  the  Court  re* 
fused  to  relieve  without  his  putting  the  Plaint4ff  in  the  same 
situation  as  he  would  have  been  in,  but  for  the  sheriff's  default. 
In  Calverac  v,  Miranda,  the  bail  only  justified"  to  the  single 
amount  of  the  Judge's  order,  and  there  is  no  rule  of  Court 
altering  that  practice.  Indeed  it  would  be  a  great  hardship  on 
the  bail,  who  have  formed  their  opinion  of  the  sum  to  which 
they  may  be  liable  from  the  Judge's  order,  that  they  should  be 
held  liable  to  a  larger  sum. 

Eyre  Ch.  J. — 1  think  that  this  case  cannot  be  argued  on  the 
lature  of  the  contract  which  the  bail  may  be  supposed  to  have 
intended  to  enter  into :  such  an  argument  would  be  used  in 
opposition  to  the  whole  practise  which  regulates  cases  of  bail. 
The  bail  always  enter  into  a  recognizance  for  double  the  sum 
sworn  to,  and  no  doubt  they  will  be  answerable  to  the  extent  of 
their  recognizance  for  the  damages  sustained  by  the  Plaintiff* 
There  is  an  end  therefore  of  that  kind  of  reasoning  which  sup- 
poses that  the  parties  were  deceived  in  the  contract  into  which 
they  entered.  1  think  the  only  question  is,  whether  there  has 
been  such  a  mistake  in  this  instance  as  should  induce  the  Court 
to  relieve  the  bail  upon  equitable  terms?  This  must  depend  upon 
the  notion,  that  when  there  is  a  Judge's  order  the  bail  are  only  to 
be  bound  in  that  sum  which  the  order  expresses.  If  there  had 
been  any  settled  practice  of  that  kind  I  should  not  have  thought 

12  it 
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it  unreasonable :  but  on  the  principles  which  govern  us  with  re* 
spect  to  bail  in  general,  I  can  see  no  difference  between  an 
order,  and  an  affidavit  to  hold  to  bail.  The  order  is  introduced 
because  from  the  nature  of  some  particular  cases  it  is  impossible 
for  the  Plaintiff  to  swear  to  the  precise  sum  due ;  instead  there- 
fore of  ascertaining  the  sum  by  affidavit,  it  is  left  to  the  discre- 
tion of  a  Judge  to  say  what  it  shall  be.  But  when  once  that 
sum  is  ascertained,  on  what  principle  is  it  that  the  bail  should 
not  enter  into  the  same  kind  of  security  as  in  common  cases  ? 
What  is  to  be  done  on  affidavits,  is  to  be  done  on  a  Judge's  order; 
and  I  know  no  way  of  making  our  practice  consistent  but  by 
holding  it  so.  It  was  formerly  a  rule  of  the  Court,  that  if  the 
Defendant  himself  became  bound,  the  bail  should  only  enter 
into  a  recognizance  for  the  single  sum  (a).  This  was  a  general 
rule,  and  extended  as  well  to  cases  on  affidavit,  as  to  those  on 
a  Judge's  order.  Afterwards  the  Court  thought  it  improper  for 
the  Defendant  to  become  bound  at  all,  and  made  a  rule  (b)  ac- 
cordingly. With  that  I  am  well  satisfied ;  if  it  was  right  for  the 
Coart  to  make  a  further  regulation  that  the  bail  should  not  be 
liable  to  more  than  the  sum  sworn  to,  they  should  have  said 
so ;  but  I  cannot  see  that  there  is  any  distinction  between  this 
case  and  the  case  of  bail  taken  on  affidavit. 

BuLLER  J.  As  the  practice  of  this  Court  stands  settled,  the 
present  case  must  be  decided  by  it,forthe  reasons  which  my  Lord 
has  fully  and  ably  laid  down.  I  cannot  however  but  think  the 
practice  of  the  King's  Bench  more  reasonable.  The  bail  there 
become  bound  in  double  the  sum,  but  they  are  not  separately 
liable  to  that  extent;  each  may  discharge  himself  on  paying  the 
single  sum  sworn  to.  A  man  should  know  the  extent  of  his  li- 
ability; if  he  consent  to  become  bound  for  50/.  why  go  beyond 
that  sum?  if  you  do,  he  never  can  know  the  extent  of  his  own 
liability.  1  do  not  think  our  practice  good ;  but  that  considera- 
tion cannot  affect  this  case :  it  may  be  matter  for  the  deliberation 
of  the  Court,  whether  we  should  not  alter  the  practice,  retain- 
ing it  indeed  in  part,  and  making  each  of  the  bail  liable  to  the 
sum  sworn  to^  but  not  in  the  double  sum  as  is  now  the  case.  The 
bail  look  to  see  what  the  debt  is,  and  it  is  reasonable  that  they 
should  infer  from  thence  the  extent  of  their  obligation.   In  the 
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(a)  Vid.  C99k^§  RuUsand  Orders,  CB.  Defendant  shall  not  be  permitted  to  eo- 

5  f^*  &  M,  ter  into  the  recognizance ;  bat  the  bail 

(6)  E,  T.  36(?.  3.    It  is  ordered  that  shall  each  of  them  enter  into  a  recog- 

rfom  and  afler  the  first  day  of  the  next  nizance  in  double  the  sum  sworn  to. 
tem  in  aU  actions  requiring  bail,  the 
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present  case,  bowever,  they  must  be  held  liable  to  the  amotmt  oi 
their  recognizance  separately,  not  exceeding  the  sum  recovered. 

RookeJ.  Thedisputeonthismotionarisesfromthealtenttioa 
introduced  by  the  Court,  forbidding  Defendants  to  become  bound 
at  all.  I  certainly  have  acted  under  a  mistake ;  for  when  I  hut 
fixed  the  sum  for  which  the  Defendant  was  to  be  held  to  bail  tt 
10  or  20  pounds,  1  have  considered  the  bail  as  giving  security  for 
no  more.  Formerly  it  was  so,  when  the  Defeodaot  had  hia 
option  to  become  bound  with  the  bail :  for  if  the  Defendant  ww 
bound,  the  recognizance  was  only  taken  for  the  single  sum.  But 
does  itfollow  from  our  having  forbiddenthe  Defendant  to beconie 
bound,  thatwhen  hehas  not  his  option,  the  bail  should  be  boond 
in  double  the  sum  ?  That  never  was  the  case  under  the  old  prac- 
tice, except  when  the  Defendant  did  not  choose  to  become  bound. 

The  Court,  with  the  consent  of  the  parties,  made 

The  rule  absolute  on  payment  of  the  amount  of  tlie 
recognizance  by  each  of  the  bail  with  (a)  costc 

(«)  ThUipplicalianhiTlnibecDfirit  hBTiiigiinceaMtlin>ebeeiidcU*nc4,ttt 
Bud«  to  tlicChicf  Jiittice,  «bo  rrferred  Courl  rcitrainedlhecoiti  to  bepttidkf 
the  puttM  U  the  Coatt,  voA  d«chnti«u    tJiehtil  wt  th«  pectwl  of  thM  iipfitwttiM. 


''•*•""'■  Morris  d.  Wall. 

lf«ny  pari  of  ^HF.PflEltD  Serjt.  on  u  former  day  obtained  a  rule  calling  on 

Uon  of  "n'an-  ^^^  Plaintiff  to  shew  cause  why  the  judgment  signed  on  3 

Boiiy  be  pHid  warrant  of  attorney  given  to  secure  an  annuity  of  75f.  should 

.  Id  coumry  bank            ,  ■  ■                  ■                      i      i.    i                       -    ,  .         -                     i 

notes,  iiie  ^ot  lie  set  aside,  on  the  ground  ol  the  memorial  having  stated 

datMBtid  thsit  part  of  600/.  the  consideration-money,  was  paid  "in  n 

tunes  of  pay-  i      -n      i       c    t.      .       ,                               i       i 

■  "  on  the  Bank  of  Lm-land  and  country  bank  notes.     ' 
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ccpted  as  money,  be  not  money  within  the  meaning  of  the  act?        1798. 
In  Wright  v.  Read,  3  Term  Rep.  554.  bank  notes  were  so  con-     "]^]^^^ 
sidered.     A  bank  note  tendered  and  not  objected  to  is  a  good       ^^». 
tender  in  money.    So  a  country  bank  note  payable  on  demand, 
if  taken  as  payment,  is  good  payment.   To  go  one  step  further, 
if  a  country  bank  note  be  accepted  as  a  tender,  but  refused  be- 
cause not  80  much  in  amount  as  the  party  thinks   himself  en- 
titled to,  it  may  be  a  good  tender  pro  tanto.     Much  inconve- 
mience  would  arise  from  setting  out  the  dates  and  times  of 
payment  of  notes  in  these  transactions,  since  the  number  em-* 
ployed  must  often  be  such  as  to  occasion  great  prolixity. 

Shepherd  contr^.  No  agreement  between  the  parties  to  accept 
any  thing  as  money  can  make  any  difference,  since  the  object 
of  the  act  is  to  prevent  improvident  agreements.  The  objection 
here  does  not  arise  from  the  dates  and  times  of  payment  of  the 
hmdi  notes  not  being  set  out,  but  those  of  the  country  hank 
Dotes,  which  are  not  always  payable  on  demand.  They  are  the 
promissory  notes  of  a  banker;  and  in  Rumball  v.  Murray  and 
aiiother,  3  Term  Rep.  298.  and  Berry  v.  Bentley,  6  Term  Rep*, 
690.  it  was  held  that  promissory  notes  and  bankers  checks  must 
be  set  out.  In  this  case,  if  5/.  only  was  paid  in  bank  notes,  and 
tbe  rest  in  country  bank  notes  payable  at  a  month,  60o/.  will 
not  in  fact  have  been  paid. 

Eyre  Ch.  J.  If  this  question  was  open  I  should  feel  no  difR-» 
calty  in  deciding  it.  I  should  be  of  opinion  that  the  memorial 
leed  not  be  a  memorial  of  the  tramaction,  but  of  the  deeds,  and 
dial  tbe  consideration  expressed  in  the  latter,  was  to  be  the 
consideration  expressed  in  the  former.  If  the  consideration, 
which  may  be  in  notes,  is  not  bona  fide  paid,  then  I  should 
think  the  best  and  most  consistent  method  of  eifectuatino:  the 
intention  of  the  act,  would  be  for  the  party  to  take  his  remedy 
by  application  to  the  Court,  on  affidavit,  to  have  the  deeds  set 
aside.  But  this  question  has  been  decided,  and  so  decided, 
that  I  atn  bound  hand  and  foot.  There  are  two  cases  on  the 
point,  against  which  I  cannot  take  upon  myself  to  interpose 
my  private  judgment,  sitting  here  and  exercising  a  summary 
jurisdiction.  I  wish  indeed  that  the  question  had  been  put 
upon  the  record,  in  the  first  instance,  that  a  solemn  decision 
might  have  been  had,  and  a  rule  obtained,  by  which  all 
the  coarts  might  be  directed  in  the  exercise  of  this  sum- 
mary jurisdiction.  But  when  I  see  two  determinations,  that 
where  the  consideration  is  paid  in  notes,  not  of  the  Bank  of 
Imgland,  they  must  be  set  forth  in  order  that  the  Court  may  see 
VOL.  I.  p  whether 
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whetbertbey  are  such  notes  that  they  can  be  considered  u  caafa, 
I  must  submit,  though  1  do  it  with  reluctance. 

BuLLER  J.     I  am  of  the  same  opinion. 

RooKE  J.     I  am  of  the  same  opinion. 

Rule  absolute,  (n) 

(a)  Vid.  ctism  Poole  t.  Cabmt  and  otben,  8  T.  A.  3S8. 


the  Conrt  will 
■ot  bj  putting 
off  >  trill  or 
othar  indirect 
metiu  compel 
•  pirlj  10  con- 

miwtoD  for  the 
examination  of 
witiWMei  lu 
Sftlmtd. 
Where  contra. 
dictory  ver. 


t1>ird  action 
broufthtagainal 
another  nndrr- 
irritcr,  llic 
Conrt  will  not 
pnt  off  thp 
trill  to  enalilc 
liim  to  obtain 


CALLIAI4D   V.  VaUGHAS. 

A  Policy  having  been  effected  on  thelife  of  the  lateEariof 
^^^  Gleucairn,  with  a  warranty  of  good  health,  several  action 
were  brought  thereon  in  the  King's  Bench,  one  of  which  wu 
tried  in  Easier  Term  last,  when  a  verdict  was  found  for  the 
Defendant.  A  second  action  was  afterwards  brought  in  thJi 
court  against  another  underwriter,  and  the  evidence  of  the  prin- 
cipal witness  for  the  Defendant  being  impeached  by  new  evi- 
dence on  the  part  of  the  Plaintiff,  he  obtained  averdict.  In  hotb 
courts  new  trials  were  moved  for  and  refused.  The  Ptainlif 
discontinued  the  remaining  actions  in  the  King's  Bench,  uid 
brought  them  in  this  court,  of  which  this  was  one. 

Adair  Serjt.  on  a  former  day  applied  to  the  Court,  on  lis 
part  of  the  Defendant,  to  exercise  its  authority  by  grantin» 
imparlances  from  time  to  lime,  or  by  such  otiier  means  as  il 
should  think  proper,  to  compel  the  Plaintiff  to  consent,  that! 
commission  should  is^ue  out  of  this  Court  for  the  examinatioB 
of  witnesses  in  Scotland.     He  produced  affidavits   stating  lie 
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iFtodict)  to  apply  to  the  Court  to  put  off  the  trial  for  the  absence        1798. 
of  material  witnesses;  till  the  Defendant  could  obtain  a  commis-    calliand 
sion  from  a  Court  of  Equity ;  at  the  same  time  saying,  that  if  the    ^^    o. 
Plaintiff  should  oppose  the  rule  on  the  ground  suggested  by 
Adair,  it  must  be  discharged^     Accordingly  a  rule  nUi  was 
taken  in  this  way. 

Cockell  and  Heywood  Serjts.  now  shewed  for  cause  an  affidavit,' 
stating.  Firsts  that  the  Defendant  had  already  obtained  an  order 
for  six  days  time  to  plead  on  an  undertaking  to  plead  issuably, 
and  take  short  notice  of  trial;  the  Defendant  therefore  was 
bound  by  the  terms  of  his  own  rule,  and  could  not  in  violation  of 
it  apply  to  put  off  the  trial :  Secondly,  That  previous  to  the  ac- 
tion's being  discontinued  in  the  King's  Bench  the  underwriters 
liad  hurried  the  Plaintiff  on  by  threatening  a  nonpros.  They  con- 
tended that  there  was  no  fact  to  be  brought  forward  by  the  addi- 
tional witnesses  which  the  Defendant  was  not  as  much  aware  of 
tithe  last  trial  as  at  the  present  time;  and  said  that  the  Court  of 
King's  Bench  had  constantly  refused  commissions  to  examine 
witnesses  where  great  contradiction  of  evidence  had  been  ex- 
pected, as  in  cases  respecting  the  sea^-worthiness  of  a  ship. 

jld^'rand  Shepherd  Serjts.  in  support  of  the  rule  said,  that 
the  underwriters  had  hurried  on  the  Plaintiff  in  the  King's  Bench 
for  no  other  purpose  than  to  compel  him  to  make  his  election  of 
discontinuing,'  or  proceeding  to  trial ;  and  that  the  Plaintiff's 
case  would  be  ultimately  expedited  by  this  temporary  delay,  as 
all  the  underwriters  would  be  bound  by  a  third  verdict  if  the  ad- 
<iitional  evidence  were  procured. 

Etee  Ch.  J.  The  proposal  made  on  the  part  of  the  un- 
derwriters to  be  bound  by  a  third  verdict  was  worth  the  Plain- 
tiff's consideration*  He  probably  has  good  reasons  for  re« 
fiising  to  accede  to  it.  The  proposal  is  at  least  strong  proof 
that  this  motion  was  not  made  merely  for  delay,  and  that  the 
Defendant  had  some  hopes  of  obtaining  evidence  which  might 
torn  the  verdict  in  his  favour.  The  Plaintiff  however  thinks 
fit  to  stand  upon  his  rights:  he  refuses  to  consent,  and  we  are 
called  upon  for  a  decision.  The  question  then  is,  whether 
dhe  Court  should,  under  the  circumstances  of  this  case,  give 
the  Defendant  till  next  term  to  enable  him  to  apply  to  a 
Court  of  Equity.  The  reasons  ought  to  be  very  many,  and 
fVj  strong,  to  induce  us  to  grant  this  favour.  On  the 
notion  for  a  new  trial  here,  it  was  proposed  to  the  under- 
miteni  to  consent  to  be  bound  by  a  third  verdict,  as  the  two 

p  2  former 
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former  were  contradictory,  but  this  was  not  acceded  to.  1  lay 
no  other  stress  on  that  circumstance,  than  as  it  proves  that  the 
underwriters  chose  to  proceed  in  the  most  adverse  way.  From 
that  moment,  therefore,  they  should  have  set  about  procDrio^ 
the  necessary  evidence  for  their  defence.  They  nnderatood 
their  cause  at  that  time  as  well  as  they  do  npw;  and  yct  thejr 
did  not  apply  to  a  Court  of  Equity  for  a  commission,  a^  a  la^ 
body  of  underwriters  usually  does.  They  first  harry  on  the 
Plaintiff  in  the  King's  Bench,  and  then  obtain  time  to  plead  on 
the  usual  terms.  After  all  that  has  passed  it  is  impossible  for 
the  Court  deciding  adversely  to  put  off  the  trial  of  this  cftase 
in  order  to  give  the  Defendant  the  opportunity  of  applying  t» 
a  Court  of  Equity,  which  he  has  lost  by  his  own  neglect. 

BuLLEB  J.  Whether  these  undenviiters  ought  to  be  satisfied 
with  the  last  verdict,  or  whether  they  act  wisely  in  persisting, 
are  questions  which  the  Court  has  nothing  to  do  with.  The 
Defendant  does  not  now  come  in  the  ordinary  course  of  Ja*- 
tice,  but  is  asking  what  he  is  not  entitled  to  of  right,  and  whst, 
if  granted,  will  be  to  the  prejudice  of  the  Plaintiff.  I  observe 
that  the  Defendant  does  not  pretend  to  produce  evidence  oF 
any  new  fact,  of  which  the  underwriters  were  not  apprized  at 
the  time  of  the  first  trial;  it  seems  that  he  has  only  got  fourw 
five  witnesses  more  to  prove  the  same  thing.  But  that  ought 
not  to  have  any  weight.  I  have  always  told  a  jury  that  if  i 
fact  is  fully  proved  by  two  witnesses,  it  is  as  good  as  if  proved 
by  a  hundred.  I  do  not  know  that  the  Court  of  C/wmeiy  would 
{jrant  a  conimission  of  this  kind  of  course:  1  think  not.  Taking 
into  consideration  the  circumstance  of  the  Defendant  having 
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Leominster  Canal  Company  v.  Cowell  and  Another.        ^«*«  itth. 

TJ  EPLEviN  of  a  boat  taken  belonging  to  the  Company.  Avow-  A  rent  okai^d 
-■-^  ries,  1st,  That  by  the  31  Geo.  3.  c.  69.  the  Company  was  «  canal  act  ai^ 
attthorized  to  enter  into  the  lands  of  any  person,  and  set  out  "|f*'"5P*3**" 
sach  parts  as  they  should  think  necessary  for  the  canal ;  mak-  mage  done  to 
log  a  recompence  for  all  damage  done  by  a  sum  in  gross  or  by  **"^?  '•■*' 
an  annual  rent  to  be  charged  upon  the  rates ;  that  a  power  was  Geo.  t. «.  19. 
giTen  to  distrain  the  boats  of  the  Company  upon  the  canal  in  J'J^ji^n^  ^* 
case  such  rent  should  be  in  arrear  twenty-one  days ;  that  the  avowant  to 
Company  entered  into  and  damaged  the  avowant's  lands;  that  norUa^rentt 
the  recompence  was  adjusted  by  an  annual  rent,  and  because  charge,  (o) 
that  was  above  twenty-one  days  in  arrear  he  distrained,  Sfc. 
2d,  That  after  the  passing  of  31  Geo.  3.  c.  69.  a  sum  was  due 
from  the  Company  to  the  avowant  for  rent  on  account  of  land 
Kt  ont  and  damaged,  and  afterwards  adjusted  according  to  the 
provisions  of  the  said  act.    These  facts  having  been  traversed  ' 
and  found  for  the  avowant  and  judgment  entered  accordingly, 
WiHiams  Serjt.  on  a  former  day  obtained  a  rule  to  shew  cause 
why  the  prothonotary  should  not  be  directed  to  review  his  tax* 
ttioo,  be  having  allowed  double  costs. 

Clarion  Serjt.  now  shewed  cause.  The  Canal  Act  gives  a  dis* 
tress  for  rent,  and  says,  if  it  is  not  redeemed  it  may  be  appraise^ 
tod  sold  "in  such  manner  as  the  law  directs  in  cases  of  distress 
for  rent."  If  this  clause  be  coupled  with  1 1  Geo.  2,  c  19.  s,  22, 
it  will  entitle  the  avowant  to  double  costs.  This  is  a  case  be- 
tween landlord  and  tenant ;  the  rent  eo  nomine  is  to  be  paid  to 
the  owner  of  the  land  while  the  damage  continues,  and  unless 
it  is  purchased  there  is  a  reversion  of  the  land  itself  to  him  as 
looQ  as  it  shall  cease.  The  benefit  of  11  Geo.  2.  is  not  confined 
to  cases  where  the  avowry  pointed  out  by  that  act  is  used  ;  a 
party  is  still  at  liberty  to  avow  at  length,  though  if  he  does,  he 
mast  prove  his  title  in  omnibus.  At  any  rate  however  the  se- 
cond avowry  is  general.  The  case  of  Lyod  Esq.  v.  Winton^- 
2  Wih.  28.  where  double  costs  were  not  allowed,  was  a  case  of 

ticizure  for  a  heriot  custom  and  not  a  distress  for  rent,  and  is 
therefore  very  distinguishable  from  the  present. 
Williams  Serjt.  eontri.  The  first  avowry  is  admitted  to  be  under 
this  canal  act,  but  it  is  contended  that  the  second  is  general.  That 
ho^^ver  would  be  bad  on  demurrer  unless  supported  by  this  act^ 

M  Vide  JatoMH  ▼,  (^oiMoai,  2  Bing.  341.    Slwrt  v.  UuObatd^  S  Bing.  349.  352. 

?3     ■  iojt 
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1798.       for  ID  a  case  between  landlord  and  tenant  the  distress  must  b« 

LtoMiHiTKR  taken  upon  the  premises ;  whereas  here  the  boat  was  not  takeo 

CumI  Com-    on  the  avowant's  premises,  but  on  the  canal.     The  11  Gto.  2, 

''^'        was  made  to  remedy  the  difficulty  landlords  had  in  setting  out 

CowUL.     their  title  on  the  recoi-d,  and  only  gives  double  costs  in  caaa 

of  avowries  under  that  act.     This  is  strongly  shewn  by  the 

case  in  2  ffi/s.,  where  the  Court  refused  to  extend  that  act  to 

an  avowry  for  a  berioL  custom.     The  words  "  appraised  and 

"  sold  in  such  manner  as  the  law  directs  in  cases   of  distreu 

"  for  rent,"  does  not  apply  to  11  Gio.  2.  but  to  2  W.  fc  M. 

test.  1.  c.  5.  which  first  enalilcil  tile  party  to  sell  what  was  a 

mere  pledge  at  i;omnioii  law, 

Eyre  Ch.  J.  (slopping  li'il/iams.)  We  need  only  look  at  the 
Leomiitiler  Canal  Act  to  be  satisfied  that  this  is  not  a  distress  ioc 
rent  within  the  meaning  of  11  Geo.  2. ;  the  distress  intended  ta 
be  protected  by  that  act,  is  a  distress  for  a  certain  rent  directly 
reserved  by  a  landlord  on  his  grant  or  demise  of  land  tfaereto- 
fore  made.  In  that  case  the  landlord  may  avow  generally,  audit 
entitled  to  double  costs.  But  this  is  a  distress  for  rent  by  tbe 
Canal  Act  charged  on  the  rate ;  it  is  a  mere  rent-charge,  witha 
power  of  distress  given ;  and  not  at  all  tike  the  case  of  rent  re- 
served by  tenure.  A  rent-charge  is  not  within  the  11  Geo.  2. 
Per  Curiam,  Rule  absolute,  (a) 

(a)  Tide  al'O  LeoniMtter  CaHHl  Cum-  liad  >l«u  been  niidir  in  thii  cm*a  Mliiilv 

fany  V.  Sonii  Mild  aiiollier,  I  Trrm  llqi.  lo   tUat  in  ibe  KUifc'i   Dencb,  cm  Ua 

too.,  where  Uie  lune   |>oiiil  wai  cun-  f!">"D'' °f  tlie  ■""■''ii^iency  of  theiTO*. 

tended  and  Ilie  (amp  jiirlgment  giien  by  riei;  l)nt  «■«  abandoned  after  (btit- 

tbe  Court  of  KiDg'B  Ucnch.    A  moiiun  ciiiun  uf  that  Court. 
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BuRNSALL  V.  Davy  and  others. 


T 


Feb,  If  tb. 

^Hi8  was  a  case  from  the  Court  of  Chancery,  the  substance  j,  devUed  all 

of  which  was  as  follows ;  -  IliiV'i^hoid 

David  Burnsatl  deceased,  being  seised  in  fee  of  and  lawfully  estates  to  n. 
entitled  untocertam  freehold  and  leasehold  estates,  by  his  will  'erbody»"L^^ 
dated  the  26th  November  1791,  duly  executed  and  attested  so  tenants  income 
as  to  pass  his  real  estates,  gave  and  devised  as  follows,  that  is  defauJt'ofimch 
to  say,  "  1  do  hereby  give,   devise  and  bequeath  all  and  every  i»«ue,  or  being 
^'my  freehold  and  leasehold  estates  and  all  other  my  estates  shonid'aUdie 
*'  whatsoever  both  real  and  personal  (subject  and  chargeable  as  "'»*'«*'  twenty 
^'  therein  mentioned)  after  payment  and  discharge  of  all  my  out  learing 
*'  debts  legacies  and  my  funeral  and  testamentary  charges  and  "'****!*|/*Ij"l  ^ 
"  expences  and  the  expences  in  and  about  executing  this  my  will  all  the  limita- 
'*  unto  my  niece  Maiy  Owstwick  otherwise  Ellard  and  the  issue  o/J|®"*j*"^  ^ 
"  her  body  lawfully  to  be  begotten  as  tenants  in  common  (if  more  to  8.  being 
•'  than  one),  but  in  default  of  such  issue  or  being  such  if  they  shall  rema"n*de"rs  S* 
^'  all  die  under  the  age  of  twenty-one  years  and  without  leaving  law-  the  freehold 
*^ful  issue  oj  any  of  their  bodies,  then   I  devise  the  same  unto  my  hv  Sie  and  re* 
^'  cousin  Peter  Davy  and  the  issue  of  his  body  lawfully  to  be  begot-  <^overy,  hot 
^'  ten  as  tenants  in  common  (if  more  than  one)  but  in  default  of  such  hold  vested  io 

"  issue  or  beina  such  if  theu  shall  all  die  under  the  a^e  of  twenty-  '***  remainder* 

.  ,  .  .  r    man  on  the 

*'  one  years  and  without  lawful  issue  of  any  of  their  bodies  or  in  death  of  a. 

**  case  neither  he  nor  any  such  lawful  issue  (if  any)  shall  take  ''•thont  is« 

*'  upon  himself  or  themselves  the  surname  ot  Burnsall  in  virtue 

*'  of  an  act  of  parliament  or  other  legal  method  to  be  made  or 

•*  taken  for  that  purpose  within  the  space  of  two  years  after 

*'  coming  into  the  possession  of  the  same  estates  and  property 

*'  by  virtue  of  this  my  will,  that  then  and  in  either  of  such 

*'  cases  happening  the  same  estates  and  property  shall  actually 

*'  go,  and  I  for  that  purpose  hereby  give  devise  and  bequeath 

*'  the  same  to  Stephen  Canton  his  heirs  executors  or  adminis* 

*'  trators  for  ever,  but  recommend  and  hope  that  he  they  or  some 

"  or  one  of  them  will  take  upon  himself  herself  or  themselvea 

♦'  my  said  surname  of  Burnsall" 

Power  was  given  by  the  will  to  Mary  (hostwick  otherwise  JB/- 
lard  Bit  any  time  or  times  during  her  life,  and  to  Peter  Davy  at 
any  time  or  times  during  his  life,  when  and  as  they  should  re- 
spectively come  into  and  be  in  the  actual  possession  of  the  said 
estates  and  property  to  grant  the  freeholds  upon  building  leases 
for  seventy  years,  and  to  grant  cither  the  freeholds  or  leaseholda 
upon  other  leases  for  twenty-one  years^ 

(m)  Vide  Doe  ▼.  Cooper^  1  East,  f  29.  2S4.  f^ite  ¥•  Barter,  S  B.  &  P.  490. 
Doe  d.  Ufford  ▼.  Spori-ow,  IS  Ka<(t,  359.  Doe  d,  WrigH  w.  Juson^  5  M.  &  S,  95. 
tOjT,  Merett  t •  Jeaws^  1  fi.  d(  B«  484.  4^8.  David 


Davy. 


216  CASES  IN  HILARY  TERM 

1798-  David  Burnsall  afterwards  died  without  altering  his  said 

i  ~  will,  leaving  the  said  Mary  Owstwkk  otherwise  Ellard  (who 
was  then  the  wife  of  the  Plaintiff)  hi8  niece  and  heiress  at 
law,  and  the  said  Peter  Dav^  and  Slephai  Canton  him  bqi- 
viving. 

Mary  Oaalwkk  the  niece  is  since  dead,  without  ever  hafing 
had  any  issue,  but  she  and  her  husband  before  her  death,  and 
within  two  years  afltr  the  death  of  the  testator,  took  upon 
themselves  the  surname  of  Banaall,  in  pursuance  of  the  said 
testator's  will,  and  by  the  authority  of  His  Majesty's  letters 
patent,  granted  to  them  for  that  purpose ;  and  soon  afler  the 
testator's  death  entered  upon  the  freehold  estate  and  suffered 
recoveries,  and  levied  fines  thereof  to  the  use  of  such  pei- 
Bons  and  for  such  estates  as  the  said  Joseph  Ellard  and  Mary 
hia  wife  should  appoint.  And  for  (iefault  of  appointment  to 
the  use  of  Joseph  Ellard,  for  the  joint  hves  of  himself  and  hii 
wife,  and  af^er  the  decease  of  either  to  survive  for  his  or  bet 
life,  with  reinaiudei'  to  the  heirs  aud  assigns  of  Joseph  Ellari 
in  fee. 

The  questions  for  the  opinion  of  the  Court  were,  1st,  Whst 
estate  and  interest  the  said  Marif  iOwstwick  otherwise  Ellari 
took  under  the  testator's  wilt,  and  the  recoveries  and  fines  in 
the  testator's  freeliold  estates?  2dly,  What  estates  the  said 
Mary  Owstirick  otherwise  Ellard  took  under  the  testator's  will, 
in  the  suid  testator's  leasehold  estates?  3dly,  What  estate  lie 
Defendant  Peter  Davj/  took  under  the  snid  will  in  the  tes- 
tator's freehold  estates?  4thly,-Whr\t  estate  the  Defendant 
Peter  Davij  took  under  the  said  will  in  the  testator's  leasehold 
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one  of  the  children  had  arrived  at  the  age  of  twenty-one  or  had 
left  issue, .  P.  Davy  could  not  have  taken  any  thing.  If  we 
were  merely  contending  for  the  freehold,  we  need  only  cite  the 
decision  between  these  parties,  6  Term  Rep,  34. ;  it  is  for  the 
purpose  of  the  leasehold  only,  that  it  becomes  necessary  to 
discliss  what  estate  M,  Owstwick  took.  The  prefatory  words 
•*  all  my  freehold  and  leasehold  estates"  are  not  sufficient  to 
give  an  estate  in  fee  to  the  children ;  for  though  great  stress  has 
been  laid  upon  such  words,  where  a  question  has  arisen  between 
the  devisee  and  the  heir  at  law  in  cases  where  all  has  been  de- 
vised by  such  prefatory  words,  and  something  remained  undis- 
posed of  by  the  particular  clauses  of  the  will,  yet  in  this  case 
every  thing  has  been  devised  away,  and  the  only  question  is. 
Whether  il.  or  B.  shall  have  a  particular  part  of  it.  The  only 
cases  where  the  word  "  issue"  can  be  construed  to  be  a  word  of 
purchase,  are,  1st,  where  an  express  estate  for  life  is  given  to 
the  ancestor,  remainder  to  his  issue  and  the  heirs  of  such  issue; 
in  which  case  the  term  *' issue"  denotes  some  individual,  because 
the  subsequent  words  of  limitation  are  inconsistent  with  the  an- 
cestor's taking  the  whole  estate.  2dly,  Where  a  personal  estate 
is  given  to  the  ancestor'for  life  and  to  his  issue  without  any  dis- 
position over :  but  there  is  no  instance  of  such  a  construction 
being  put  upon  the  word  **  issue''  in  cases  of  freehold  estates 
"without  subsequent  words  of  limitation.  The  Courts  have  con- 
strued such  words  as  appear  to  give  an  estate  for  life  only,  as 
giving  an  estate  of  inheritance,  where  the  property  would  other- 
wise go  to  a  different  family  from  that  which  was  intended  to  take. 
Roe  V.  Grew  and  others,  2  Wils.  322.  Robinson  v.  Robimon,  1  Burr, 
38.  and  in  Doe  v.  Applin,  4  Term  Rep,  82,  where  the  devise 
^¥as  to  fF.  I^,  of  a  freehold  estate  for  life,  and  after  his  decease 
to  and  amongst  his  issue,  and  in  default  of  issue  then  over,  the 
Court  went  so  far  as  to  reject  the  words  "  and  amongst"  in 
order  to  effectuate  the  general  intention,  and  held  that  W,  D. 
took  an  estate  tail.  On  the  same  ground  the  Court  in  this 
case  may,  if  necessary,  reject  the  words  "  tenants  in  common/* 
In  Doe  V.  Applin,  Lord  Kent/on  thought  that  the  general  inten- 
tion would  fail  for  want  of  limitation  to  the  issue.  Here  if  the 
word  "  issue"  be  understood  fully,  that  is  including' all  de- 
scendants, it  must  be  considered  as  a  word  of  limitation :  if  it 
be  considered  as  designating  one  or  more  persons  only  it  must 
be  confined  to  issue  born  in  the  life  of  the  devisor.  Cook  v.  Cook, 
Q  Fern.  646.  But'tbe  same  word  cannot  be  construed  to  me^ 
^o  things  in  the  same  breath :  if  the  issue  of  M.  0.  would 
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179&.  take  by  purchase,  the  words  "lawful  issue  of  their  bodies" 
BiiaifiAix  "^''^^  ^^  confined  to  issue  to  be  born  within  a  limited  time,  to 
the  exclusion  of  their  general  descendants.  But  to  say  that  it 
18  an  estate  for  life  to  M.  O.  and  ihen  over,  would  be  directly 
contrary  to  all  the  cases  where  the  general  intention  of  the  tes- 
tator has  been  a:lopted,  notwithstandiog  particular  words  whick 
seem  to  contradict  it. 

Williams  Serjt.  contrii.  I  shall  contend  that  AT.  Ouatwick 
took  an  estate  for  life  with  contingent  remainders  to  her  childm 
in  tail,  and  that  the  remainder  over  to  Peler  Davi/  was  a  vested 
remainder.  This  is  with  a  view  to  the  freehold,  aod  if  1  cai 
establish  a  right  to  that  the  leasehold  will  follow  of  course.  The 
general  intentio^^  of  the  testator  may  be  efi'ected,  without  giving 
BR  estate  tailto  ill.  O„forif  sbetakean  estate  for  life  withcnm 
leniaindcvs  ta  her  isbite  in  tuil,  the  reiijainder  lo  Peter  Datf 
will  not  take  effect  till  all  her  issue  is  extinct.  The  words  of 
the  will  are  "  as  tenants  in  common  if  more  than  one."  Now, 
cross  remainders  may  be  intended  here,  for,  if  ou  the  face  of 
the  will  they  appear  necessary  to  the  intention  ol'  the  testator, 
the  Court  will  imply  them.  In  Doe  v.  Waiiiewright,  5  Tin 
.fiep.  427.,  Lord  AeHi/wi  said,  "  No  technical  precise  form  of 
words  is  necessary  to  create  cross  remainders."  Here  tk 
intention  is  manifest  from  the  words  "  if  they  sball  ati  die 
under  the  age  of  21  years,  and  without  leaving  lawful  issue 
of  their  bodies."  The  ground  of  the  decision  in  Dx  v, 
Applin  was,  that  no  cross  remainders  could  be  implied:  odiI 
there  Mr.  J.  Buller  said,  that  in  rejecting  the  words  "tui 
amongst,"  the  Court  would  be  going  farther  than  they  bad  gone 
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restrain  the  general  expression  of  heirs,  to  heirs  in  tail.  19  if.  6.  1798. 
74.  6.  cit.  Dougl.  266.  in  notis,  and  if  that  be  the  case,  where  a  Boimutti 
fee  is  expressly  given,  a  fortiori  it  will  be  so  where  the  estate  ^  »• 
given  is  not  so  large.  The  case  of  Doe  v.  Laming,  2  Burr.  1 100., 
is  much  stronger  than  this,  for  "  heirs"  is  a  more  technical  ex- 
pression than  "  issue,"  and  yet  the  Court  there  in  order  to  effec-r 
tuate  the  general  intention  of  the  testator  restrained  the  estate  of 
the  first  taker  to  an  estate  for  life.  So  in  Doe  v.  Reason,  cit. 
Doe  V.  Holmes,  3  IVih.  245.  Ryder  Ch,  J.  said,  that  "  after  the 
death  of  the  tenant  for  life,  the  issue  (which  in  a  will  is  a  word 
that  operates  as  effectually  to  make  an  estate  tail  as  the  words 
heirs  of  the  body  do  in  a  deed)  are  to  take  as  purchasers,  for  the 
devise  is  to  the  issue  of  the  body  of  the  niece,  and  to  the  heirs  of 
such  issue."  The  words  used  by  the  devisor  in  this  case  "  with- 
out leaving  lawful  issue"  are  sufficient  to  give  an  estate  tail ; 
nor  does  the  addition  of  the  words  "  if  they  shall  all  die  un- 
der the  age  of  twenty-one  years"  make  any  difference,  for  the 
remainder  could  not  take  effect  till  failure  of  issue.  Soulle  v. 
Gerrard,  Cro,  Eliz.  626.  Moor  422.  Brownsword  v,  Edwards, 
2  Vez.  248.  Jf  the  children  were  to  take  an  estate  in  fee,  why 
should  the  testator  have  limited  over  to  Peter  Davy,  and  have 
required  him  to  obtain  an  act  of  parliament  in  order  to  take 
the  name  of  Burnsall,  since  if  they  were  once  possessed  of  a  fee 
they  might  dispose  of  it  to  a  stranger  to  that  name?  Such  a 
ooustruction  would  defeat  his  apparent  intention  of  giving  the 
estate  over  to  a  collateral  relation  who  should  take  his  name,  on 
failure  of  issue  of  the  children  of  Jf.  O.  At  all  events,  whether 
the  children  of  3f.  O.  would  have  taken  an  estate  in  fee  or  in  tail, 
Peter  Davy  is  equally  entitled  to  the  leasehold.  In  Doe  v.  Lydt^ 
1  Term  Rep.  596.  it  was  laid  down  as  a  general  principle,  that 
^'  where  there  is  an  express  limitation  of  a  chattel,  by  words, 
i^hich  if  applied  to  a  freehold  would  create  an  express  estate 
tail,  the  whole  interest  vests  absolutely  in  the  first  taker,  and 
a  limitation  over  of  such  a  chattel  is  too  remote  to  take  effect. 
But  where  there  is  no  such  express  legal  limitation  the  Court 
will  consider  the  intention  of  the  testator."  The  recovery  in 
this  case  certainly  could  not  affect  the  leaseholds,  for  they  did 
not  pass  to  make  a  tenant  to  the  precipe. 

Palmer  in  reply.  No  doubt  a  remainder  limited  to  a  person  ia 
heing,after  preceding  limitations  to  personsnotinbeing,mayopen 
and  let  in  those  persons  when  they  come  in  esse:  but  the  idea  of 
jesting  and  afterwards  devesting  woulddesti^oy  the  distinction  bet 
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tween  vested  and  contingent  remainders.  Ab  long  &■  it  is  od- 
certain  whether  the  party  will  ever  take  any  thing,  the  remun- 
der  is  contingent,  but  a  vested  remainder  takes  effect  immedi- 
ately, in  interest,  and  will  take  effect  in  possession  by  lapse  of 
time ;  it  may  open,  but  continues  vested  because  certain.  Tbe 
reraainder  to  Pelcr  Diivi/  was  therefore  conting-ent,  since  if  any 
of  the  children  hnd  arrived  at  the  aije  of  twenty-one,  he  could 
have  taken  nothing.  The  case  of  Doe  v.  Wainewrighl  prorfs 
nothing,  for  cross  remainders  were  there  created,  though  not  in 
technical  language.  Indeed  the  distinction  wiili  respect  U 
cross  remainders  is  this,  between  two  the  presumption  is  in 
favour  of  them,  between  more  than  two,  agaiust  (u)  them.  If 
the  Court  can  imply  cross  remainders  in  this  case,  they  might 
have  been  implied  in  Doe  v.  Apptia.  It  is  not  disputed  that  if 
the  estate  had  been  limited  to  the  issue  of  M.  O.  and  theii 
Jieirs,  the  word  "  heirs"  might  be  qualified  to  mean  heirs  in  tail; 
but  here  no  such  qualification  can  take  place,  as  no  such  wordi 
of  limitation  are  added.  There  is  no  case  where  the  Court  hai 
enlarged  the  estate  of  the  second  taker  for  the  purpose  of  ef- 
fectuating the  general  intention  of  the  testator;  if  in  RobitniK 
V.  RobiinoH  they  could  have  done  so,  they  might  have  effec- 
tuated the  intention  of  the  testator  more  completely. 

EvRE  Ch.  J,  Technical  rules  are  not  to  be  relied  upoaii 
expittiuing  the  intention  of  testators:  and  yet  cases  of  iuteo- 
tion  aie  much  embarrassed  by  authorities.  If  this  case  wen 
stripped  of  all  authorities  I  would  inquire  what  was  the  inten- 
tion of  the  testator,  as  it  appeared  from  the  circumstances  of 
his  family,  and  the  words  of  the  will ;  and  next  I  would  eu- 
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estate  should  go  to  another  person;  again,  if  the  first  taker  left  is-        1798. 
8u\B,  and  they  all  died  without  issue,  the  objects  of  the  testator's     ^kvtLjnjaji 
bounty  in  his  own  family  being  gone,  the  property  was  to  go  over.        ^». 
This  being  clearly  the  intention,  how  is  it  to  take  effect  ?  If  it  were 
not  for  the  words  "  if  they  shall  all  die  under  the  age  of  twenty- 
one  years,"  I  should  be  of  opinion  that  this  must  be  construed 
to  be  an  estate  for  life  to  M.  O.  remainder  in  tail  to  her  issue  as 
purchasers,  with  cross  remainders  to  every  one  of  that  family,  and 
then  over  to  the  next  branch.   But  1  am  at  a  loss  to  know  what 
to  do  with  those  words.     If  I  were  perfectly  satisfied  with  the 
rejection  of  theword  "amongst" in  Doev.ilpp/iw(a)  I wouldreject 
them,  and  consider  this  as  a  devise  over  in  case  the  issue  of  Af.O. 
should  die  without  leaving  lawful  issue  of  any  of  their  bodies.  ^ 
BuLLER  J.  I  incline  to  think  that  it  will  be  impossible  to  re- 
ject the  words  "if  they  shall  all  die  under  the  age  of  twenty-one 
years."  There  is  a  circumstance  attending  this  will  which  might 
give  reas6n  to  suppose  that  the  testator  had  something  of  a  legal 
understanding.    Suppose  that  he  knew  for  how  long  a  time  he 
could  tie  up  his  property?    By  the  words  of  the  will  the  estate 
is  given  to  Alary  Owstwick^  and  the  heirs  of  her  body  as  tenants 
in  common  if  more  than  one ;  now  "  tenants  in  common"  can  otAy 
apply  to  the  issue,  for  she  and  one  of  the  issue  could  never  take 
as  tenants  in  common ;  the  power  of  leasing  given  to  ilf.  O.  while 
in  possession  confirms  me  in  my  opinion  that  she  was  to  take  an 
estate  for  life  only,  and  that  the  whole  estate  was  to  go  to  her 
issue  after  her  death.  Possibly  the  testator  reasoned  thus:  "1  will 
give  an  estate  for  life  to  M.  O.  with  an  estate  tail  to  her  children 
till  they  arrive  at  twenty-one,  and  then  a  fee,  at  which  time  the 
law  will  give  them  a  fee  by  means  of  a  common  recovery."    If 
this  construction  be  right  the  remainder  to  Peter  Davy  is  con- 
tingent; for  it  does  not  solely  depend  on  the  determination  of 
the  preceding  estate.  If  a  child  of  M.  O,  had  attained  the  age  of 
twenty-one,  and  afterwards  died  without  issue,  the  estate  would 
have  gone  to  Peter  Davy,  for  the  contingency  must  happen  before 
the  estate  can  vest  at  all.  With  respectto  the  leasehold  property  it 
is  perfectly  clear,  that  it  cannot  be  touched  by  fine  or  recovery.  • 
The  Court  took  till  this  term  to  consider  of  their  opinion, 
when  the  following  certificate  was  sent  to  the  Lord  Chancellor: 
~  Weareofopinion,ls/,That  under  thewillof  this  testator AfaryOM;^/'. 
^'  toick  otherwise  Ellard  took  an  estate  for  life  in  the  testator's  free- 
^  hold  estates  with  contingentremainders  to  the  other  persons  men- 
tioned in  the  said  will,  which  contingent  remainders  were  barred 

(a)  Yid.  Dae  tt  Bean  v.  Ualley^  8  T.  R.  7.  p.  (c) 
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by  the  fines  and  recoveries  leried  and  suffered  by  Afary  Omt' 
wick,  by  force  whereof  Sdarif  Owslwick  became  seised  of  an  eiUle 
in  fee  io  the  said  estates. 

2dhf,  That  Mari/  Owstwick  took  an  estate  for  life  in  the  taid 
testator's  leasehold  estates. 

3dltf,  That  under  the  s;iid  will  Peler  Davi;  took  an  estate  for 
life  in  remainder  in  the  said  freehold  estates  on  the  contingency 
therein  expressed,  which  estate  with  all  the  subsequent  limi- 
tations were  afterwards  barred  by  the  fines  and  recoveries  suf- 
fered by  Marif  Owslmrk. 

4t/il)/,  That  under  the  said  will  Peler  Davy  became  absolutpli 
entitled  to  the  lestator'ti  leasehold  estates  on  the  death  of  A/ary 
Owstwick  without  issue. 

12th  JVA.  Jas.  Eyre. 

F.  BULLEB. 

J.  Heath. 

G.  ROOKE. 


Shaw  v.  Everett. 
jf"  fi  Bt^NcSerjt.  shewed  cause  against  a  rule  nisi  for  pleadiog 
several  matters  to  assumpsit  on  a  bill  of  exchange,  rit. 
1st,  The  general  issue.  2dly,Thatthe  bill  was  given  on  a  stock- 
jobbing transaction  contrary  to  7  Geo.  2.  c.  8.  He  contended 
that  any  thing  which  went  to  impeach  the  consideration  of  the 
note  might  be  given  under  the  general  issue,  and  that  the  onlj 
object  of  thia  application  on  the  part  of  the  Defendant  was  to 
get  over  the  time  in  which  a  notice  of  trial  might  be  given  for 
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M'COLLAM   V.    CaRR.  April  Mk^ 

A  SSUMPSITfor  seaman's  wages.  The  declaration  contained  Tbejvriidic- 
-^^  two  counts,  one  on  a  special  contract,  and  another  for  cJJ^^fCoii- 
work  and  labour  generally.  At  the  trial  the  Plaintiff  attempted  science  does 
to  prove  that  he  had  been  pressed  out  of  the  ship  with  the  col-  ^i^tsmadc 
lusion  of  the  Defendant,  but  failed  to  establish  that  fact.  The  ou  the  high 
Defendant  had  paid  him  a  certain  sum  as  wages  up  to  the  period  n,^  ^^Qrt  al- 
of  his  quitting  the  ship,  but  having  made  a  small  mistake  in  l?^  fo*"§5*bte 
calculating  the  time,  the  Plaintiff  obtained  a  verdict  for  1/.  25.  rotts  under 

on  the  last  count.  f5G.t.e.  3S. 

rvf     1      T  o     •  1  /»     1  where  the  orl^ 

oftepherd  Serjt.  now  moved  for  leave  to  enter  a  suggestion  on  ginai  debt  be- 

the  Roll,  under  23  Geo.  2.  c.  33.  that  the  Defendant  was  resident  j|2  ^^^^' 

in  Middlesex,  and  liable  to  be  summoned  to  the  County  Court,  lanceofao- 

He  contended,  that  as  the  principal  part  of  the  debt  had  been  J^n^dWew 

actually  paid,  and  was  not  merely  to  be  done  away  by  a  set-off,  that  sum.  (a) 

the  Plaintiff  had  no  demand  on  the  Defendant  beyond  the  sum 

of  1/.  2s.  at  the  time  when  he  commenced  his  action. 

(«)  Vide  BaiewuM  ▼.  Smiih^  14  East,  SOI.  Bat  see  Clark  t.  Askew,  8  East,  SB. 
H&rm  ▼.  Hu^he$,  8  East,  347.  HarsaiU  ▼•  Larking  3  B.&  B.  256.  Ul.  Cook  ▼. 
JeAajofti  S  Pricei  10. 
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1798.  Eyre  Ch.  J.     Doe?  the  Court  of  Conscience  try  contract 

M'Coi.L4M    ^^^^  oi>  ^^  ^^S^  seas,  by  considering  them  as  if  made  in  the 
••  parish  of  Saint  Mary  le  Bow  in  the  Ward  of  Cheap?    Theie 

actions  though  transitory  as  to  the  superior  Courts  are  notw 
as  to  the  Court  of  Conscience :  clearly  therefore,  the  caase  of 
action  in  this  case  did  not  arise  within  the  jurisdiction  of  that 
Court.  Besides  the  action  ariae^  on  a  contract,  part  of  whicb 
has  been  satisfied  by  money  on  account.  Is  there  anyeaift 
where  the  ultimate  balance  of  an  account  only  being  under  4(lt. 
the  Court  has  allowed  a  suggestion?  {a)  I  should  pause  upos 
such  a  case  since  the  most  intricate  point  in  accounts  betwea 
merchant  and  merchant  might  by  this  means  come  to  be  de- 
cided before  a  County  Court.  It  seems  to  me  that  the  origiail 
demand  ought  to  be  under  40j. 

Shepherd  took  nothing  by  his  motion,  (6) 

(■>   Sm  Fittpniruk  v.  PieImtIm-,  i  foltowinfr- >>oth  tbcM  paialiaKainuMt, 

H'ili.«8;  Graft.  FiMkir,  3  II  lit.  48.  When  the  ConK  BdhtrinR  to  the  alvii 

{b)  AnippliealiaiiortlieHineiiaiaTe  drtrrminRtion  lerriicd  a  role   to  tkt* 

bi>ing  beeo  made  nader  timiltr  circum-  nwe.     PUti  t.  Carprnlert  i   Will,  f& 

■lUCNiB0rilT.Afariui,inTrantyTerm  HMKtnl  r.  Utpkia*,  D*ag-**9. 


^F*"^*^  Vaux  V.  Ansell. 

Anumitjme^  A  Rule  nm  for  setting  aside  an  annuity  having  been  obtained 
ibti ihe con-'  "^^  ^^  ^  former  day  on  the  ground  of  the  following  defectio 
siileraiion  ina>  the  memorial,  viz.  that  the  cousideration  money  was  atated  U 
to  j.B.  ani     have  been  paid  to  A,  B.  and  C.  "some  or  oue  of  them  ;" 

Adair  Serjt.  now  shewed  cause,  and  contended,  thatas  Jtap- 
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&URBIGE  V.  Jakes.  April rrHu 

^I^His  was  an  action  on  the  case  for  raising  the  footpath  on  Evidence  of  a 
^  each  side  of  the  Plaintiff's  house,  by  which  the  water  was  S*^XJaSi?of 
collected  immediately  in  front  of  iU    The  declaration  stated  ^.wiiuapport 
that  the  Plaintiff  was  possessed  of  a  messuage  "at  Skeemess  in  ."hMw^'i^S^^ 
the  county  of  Kent"  At  the  trial  it  was  proved,  that  the  house  •*»'•  being  extra* 
was  situate  in  the  parish  of  Minster,  which  is  contiguous  to  KthV*cei° 
Skeemess;  ih^it  Skeemess  is  extraparochial ;  but  that  both  places  nvaftUygoinf 
usually  go  by  the  name  of  S/ieemess.    A  verdict  having  been  of  5.%)*"^ 
found  for  the  plaintiff,  Skepherd  Serjt.  now  moved  for  a  rule  nut 
to  set  it  aside  and  enter  a  nonsuit  on  the  ground  of  the  variance 
between  the  declaration  and  the  evidence,  arguing  that  though 
fVestminster  usually  goes  by  the  name  of  London,  yet  that  it  is 
not  sufficient  so  to  lay  it  in  pleading. 

The  Court  (absente  Eyre  Ch.  J.)  were  of  opinion  that  as  the 
house  was  not  stated  to  be  in  the  parish  of  Skeerness  it  was  well 
enough,  since  it  appeared  to  be  within  the  district  of  Slteemes$% 

Shepkerd  took  nothing  by  his  motion.  «  ^ 

(a)  And  see  WiUwn  t.  Gilbert,  t  B.  &  P.  281.   Bowdiieh  ▼.  Mawley^  1  Campb. 
»95.    KirtUmd  v.  PokmtM^  1  taunt.  570. 


Webb  v.  Matthew.  jlf«y  jj, 

npHE  bail  having  been  rejected,  in  this  action,  in  which  no  TheConrtwIO 

-■-  bail-bond  had  been  taken,  the  Plaintiff  brought  escape  no^- P«nnU  a 
-     ^  *i.     oi.      iT  Defendant  to 

against  the  Sheriff.  justify  M 

Cockell  Serjt.  for  the  Defendart,  now  moved  to  justify  new  •^«»' ■»  *ctiaii 

bail,  which  was  opposed  by  commenced 

■*     JUarshall  Serjt.  on  two  grounds :  Ist,  That  the  new  bail  were  SJJJSf ^JSo hat 

described  in  the  notice  as  added,  whereas  both  the  former  bail  neglected  to 

liaving  been  rejected-,  there  was  no  bail  in  the  cause  to  which  bond.*{al 
'  they  could  be  added  (but  this  objection  was  immediately  over- 
ruled by  the  Court) :  2dly,  That  if  the  new  bail  were  allowed, 
it  nv'ould  afford  an  answer  to  the  action  against  the  Sheriff 
Wtich  had  been  commenced  ou  sufficient  ground  :  he  cited 
IPuller  V.  Prest,  7  Term  Hep.  J  09. 

C^ocA'c// contended,  that  Fuller  v.  Prest  did  not  apply,  as  in  that 
^ase  the  application  was  made  on  the  part  of  the  Sheriff,  who  came 
to  ask  a  favour:  but  that  here  the  Defendant  not  being  implicated 

(n)  Vide  Iftra  v.  JBondy  6  Taant.  .564.    Morley  v.  Cole,  1  Price,  103. 

VOL.  I.  Q  in 
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in  the  Sheriff's  misconduct  should  not  be  prer«uted  from  de> 
fending  the  action. 

The  Coui't  said,  that  m  an  action  for  an  eacape  had  been  com- 
menced against  the  Sherilf,  if  bail  were  now  pennitted  to  be 
pwt  in,  the  proceedings  in  that  action  must  be  stayed :  and  that 
this  motion  therefore  oii^ht  to  be  consi<)ered  in  the  game  light 
as  an  application  on  the  part  of  the  Sheriff  to  stay  proceedingi 
against  him  in  the  action  for  the  escape.  That  as  the  Sheriff 
had  neglected  to  do  his  duty,  he  ought  not  to  be  relieved,  fot 
the  Court  could  not  too  strongly  mark  his  conduct  in  omitting 
to  follow  the  directions  of  the  statute  (o).  If  there  wasiny 
reason  for  making  a  private  engagement  it  ought  to  have  been 
made  to  the  Plaintiff. 

Bail  rejected, 
(o)  13  H.  c.  c.  9. 


JUny  jib. 

DereDdinCi 
wife  having 

•dalterr,  he 
Icfl  her  in  hi* 
hontc  Willi  lw( 
cliiidrfn  hear- 
ing bi>  xnmf, 
but  wilhaat 
nuking  any 


W  In  ei 


e  or  Ibi 


Norton  v.  Fazan. 

A  SSI  MPS  IT  for  necessaries  sold  to  the  Defendant's  wifewii 
■^*-   children. 

Some  time  previous  to  the  delivery  of  the  goods,  the  Defend- 
ant having  discovered  that  his  wife  kept  up  an  adulterous  iota- 
course  with  another  man,  separated  himself  from  her,  leaiin:; 
her  in  possessiou  of  the  house  which  he  had  inhabited,  logelhei 
with  two  children  bearing  his  name.  In  this  house  she  wasliviog 
in  a  state  of  adultery,  at  the  period  when  the  goods  in  qcesiion 
were  delivered.  The  Defendant  had  made  no  regular  provision 
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Eyre  Ch.  J.  If  the  Defendant  in  another  action  brought 
against  him  by  some  other  tradesman  shall  be  able  to  establish 
the  notoriety  of  his  wife's  situation,  he  may  defend  himself. 
But  as  the  case  stands  at  present  this  woman  appears  to  have 
.  been  living  in  a  house  in  which  she  was  placed  by  the  Defend- 
ant himself,  together  with  two  children  bearing  the  husband's 
Bame,  both  of  whom  were  born  in  wedlock.  It  is  true  that  she 
had  an  adulterous  intercourse  with  another  man,  but  that  was 
not  proved  to  be  known  to  this  tradesman.  If  the  Defendant 
can  bring  it  home  to  any  other  tradesman  who  shall  be  in  the 
same  situation  as  the  present-  Plaintiff^  that  he  did  know  or 
ought  to  have  known  the  circumstances  under  which  the  wife 
was  living,  the  Defendant  may  perhaps  be  able  to  prevent 
another  verdict  passing  against  him. 

Duller  J.  Every  case  on  the  facts  is  peculiar  to  itself,  and 
this  is  so  different  from  every  other  case  which  has  been  de-i 
cided  in  Westminster-ball  that  1  consider  it  as  anomalous.  The 
verdict  is  clearly  and  strictly  right.  The  wife  committed  adul- 
tery for  a  considerable  time  while  she  wasliving  with  her  husband; 
he  voluntarily  yielded  his  bed  to  the  adulterer,  and  made  no 
provision  for  her.  Then  what  colour  of  defence  is  left?  Know- 
ing of  her  criminal  conduct  and  having  made  no  provision  for 
her,  he  must  maintain  her  as  before. 

Heath  J.     I  am  of  the  same  opinion. 

RooKE  J.     I  am  of  the  same  opinion. 

Clai/ton  took  nothing  by  his  motion,  (a) 

(u)  1  Lev.  5, 


1798. 
Norton 


I 

Green  v,  Redshaw. 

^I^HE  affidavit  to  hold  to  bail  in  this  case  was  entitled  "JVilliam 
"*•  Green  Plaintiff  against  James  Redshaw  Defendant,"  but  in 
the  body  of  the  affidavit  it  was  stated,  that  James  Redshaw^ 
without  adding  the  word  *'  Defendant,"  wa^  indebted  ifc 

A  rule  nisi  for  entering  a  common  appearance  having  been 
obtained  on  the  ground  of  the  affidavit  being  entitled, 

Clayton  Serjt.  now  shewed  cause,  and  contended  that  as  the 
affidavit  was  positive  that  James  Redshaw  was  indebted,  the 
title  alone  would  not  vitiate  it,  and  that  none  of  the  cases 
went  that  length. 

But  the  Court  thought  the  objection  good,  saying  that  it  was  in 
consequence  of  a  decision  of  this  Court  that  the  Court  of  King's 

(«)  Vide  Stevenson  v.  Danvcrs^  2  D.  fc  P.  109.  Cantham  v.  Ilammnmi,  2  B.  &  P.  298. 


JIfay  5tli« 

If  an  affidavit 
to  bold  to  bail 
is  eotiUed,  it  is 
bad.    The 
Court  will 
never  allow  a 
snpplemeotal 
affidavit  ex- 
cept  to  explain 
an  ambiicnity 
in  the  original 
affidavit,  (a) 


n  O 


Bench 


Rbdsiiaw. 
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1798.       Bench  had  made  a  rule  (a)  that  no  alBEUlaYits  to  hold  to  bai 
'     "gbeeiT     should  be  entitled. 

V.  ^         Clayton  then  applied  for  leave  to  file  a  supplemental  affida* 
vit ;  and  cited  Mollis  v.  Brandon.  (Jh) 

Sed  per  Ey re  Ch.  J.  The  Court  will  never  receive  a  supple 
mental  affidavit  unless  to  supply  something  which  is  ambiguoui 
on  the  face  of  the  original  affidavit;  and  which  the  Court  fo 
its  own  satisfaction  wishes  to  have  explained ;  and  on  thii 
ground  proceeded  the  offer  of  leave  to  file  a  supplemental  affi 
davit  in  Ilollis  v.  Brandon,  But  if  it  were  allowed  in  this  case 
it  would  be  making  that  right  which  was  wrong  at  the  time  whei 
it  was  done ;  and  would  be  in  the  nature  of  an  amendment. 
Per  Curiam^  Rule  absolute. 

(o)  Vid.  Clark€  v.  Cawthwme,  7  Term        (b)  jintey  p.  36. 
Uep,  3S1.  and  Reg,  Gen.  Trni.  S7  Geo, 
3,  B,  H,  7  Term  Rep,  454. 


J.    gjji^  Maddocks  V,  Holmes  and  others. 

The  Court  will  ^HEPHERD  Serjt.  having  moved  for  a  rule  nisi  to  set  aside  a 

T?*feSd"*"  *         regular  interlocutory  judgment  which  had  been  signed  in 

from  pieadiDf   this  case  for  want  of  a  plea,  on  the  terms  of  paying  the  costs, 

S*  futi**^  ^^  pleading  imtanter,  taking  short  notice  of  trial  for  the  Sittings 

■ettlDg  aside  a  after  Term,  and  giving  judgment  as  of  the  Term ; 

J^oryjnT-       Marshall  Serjt.  said  he  was  instructed  to  oppose  this  motion 

menu  in  the  first  instance  unless  the  Defendants  should  be  restricted 

from  pleading  the  Statute  of  Limitations,  and  cited  fVillettr. 

Atterton,  1  Bl.  36.  to  shew  that  the  Court  never  let  in  that  plea 

where  they  set  aside  a  regular  judgment,  (a) 

But  the  Court  said,  that  the  plea  of  the  Statute  of  Limita- 
tions was  not  necessarily  unconscientious,  and  that  of  late  it 
had  been  considered  as  a  fair  plea  in  the  King's  Bench  (6), 
though  formerly  it  had  been  thought  otherwise. 

Rule  absolute  on  the  terms  proposed. 

(a)  See  alio  Forbe§  ▼.  Ld,  Middleion^       (h)  Rucker  and  another  v.  HawMf 
2  Sir,  1«43.  Bart.  3  Term  Rep,  124. 
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Grindlbt  and  another  v.  Barker  and  Others.  jif^^  loth. 

TRESPASS  for  seizing,  detaining^  and  converting  certain  hides  If  a  power  of 
of  leather,  the  property  of  the  Plaintiffs.  be^SSmUi^'* 

Plea,  justifying  the  seizure  and  detainer  for  that  after  themak-  ^^  several,  who 
ii^  of  1  Jac.  1 .  c.  22.  entitled  an  act  concerning  tanners  curriers  purpose  of  ex^ 
ihoemakers  and  other  artificers  occupying  the  cutting  of  leather  c"^*nj  «t,  the 
to  wit  on  4rc.  John  Barker  John  Pym  Robert  Pownds  and  JoAn  jorlty  wiu  blod 
Matthison  (the  Defendants)  and  also  Henru  Matchwick  John  '**'  ""'"erity. 
ihomat  IVolley  Thomas  Slack  and  Thomas  Mead  being  substan-  tion  by  fonr 
tial  honest  and  expert  persons  and  being  freemen  pf  some  of  the  thenoflcather 
companies  of  cordwainers  curriers  saddlers  or  girdlers  within  the  appoioted  ua- 
city  of  Lofidon  that  is  to  say  the  said  John  Barker  being  a  free-  ^.^J^^  (the^' 
nan  of  the  company  of  curriers  S^c.  isc.  (averring  the  companies  ^*^*e  nambcr 
to  which  each  belonged)  were  duly  appointed  according  to  the  tbe'purpoao^of 
form  of  the  said  act  of  parliament  by  William  Curtis,  he  the  said  |"7»nirt)  woit 
W.  C.  then  being  Lord  Mayor  of  the  City  of  London,  and  the  al-  %s  tbe 


con« 


dermen  of  the  said  city  for  the  time  being,  searchers  to  view  and  ^'e'noatioo  of 
learrh  all  and  every  tanned  hide  skin  or  leather  which  should  be 
broQght  as  well  to  the  market  at  Leadenhall,  as  to  any  other  fair 
ormarket  therefore  usually  appointed  within  three  miles  of  the 
laid  city,  of  whom  tiie  said  Thomas  Mead  was  then  and  there 
doiy  appointed  a  sealer,  and  were  afterwards  on  S^c.  duly  sworn 
before  the  said  W.  C.  and  the  said  aldermen  to  do  their  office 
tnily;  and  that  afterwards  and  while  they  continued  such  search* 
en  as  aforesaid  to  wit  on  Sfc.  the  said  hides  of  tanned  leather 
abovementioned  were  offered  and  put  to  sale  by  the  Plaintiffs, 
tbe  said  Plaintiffs  then  and  there  using  the  mystery  of  tanning 
in  the  market  of  Leadenhall  in  the  said  act  mentioned  being 
vithin  the  jurisdiction  of  the  said  city :  And  the  Defendants 
farther  say,  that  the  said  hides  had  not  after  the  tanning  there- 
of been  well  and  thoroughly  dried,  according  to  the  intent  and 
.  Bkeaning  of  the  said  act;  wherefore  the  said  Defendants  so  ap« 
pointed  and  sworn  as  aforesaid  on  Sfc.  at  the  iparket  of  Leaden^ 
iofl  aforesaid  and  within  the  jurisdiction  of  the  said  city  by 
virtue  of  their  said  office  seized  and  carried  away  the  said  hides 
of  tanned  leather  above-mentioned,  and  detained  them  in  their 
mtody  until  they  might  be  duly  tried  in  manner  and  form  as  is 
directed  by  the  said  statute  as  it  was  lawful  for  them  to  do:  and 
tbe  Defendants  say  that  within  a  reasonable  and  convenient  time 

(a)  Vide  Cook  v.  LtmtloMd^  2B.  df  P.  31. 93. 

9  3  after 
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^^98'        after  the  said  seizure  to  wit  on  Ifc-  tliey  the  said  Defendants  gare 

Oh  IN  D  LEY    notice  to  Brook  Watson  Esq.  he  the  said  B.  W.  then  being  Lotd 

"■  Mayor  of  the  said  city,  of  their  having  so  taken  and  seized  the 

said  hides  for  the  cause  aforesnid,  in  order  llint  the  said  Loni 
Mayor  might  in  due  manner  appoint  triers  for  the  trying  of  the 
same  according  to  the  directions  of  the  said  statute  to  wit  al  ifc. 

J  which  is  the  said  trespass  £fc.    And  this  Sir.   Wherefore  tfc. 

'■  Replication  tendering  issue  on  the  fact  of  the  hides  not  being 

well  dried.    New  assiirnment,  that  after  the  seizure  of  the  said 

*  hides  of  leather  and  within  six  days  after  notice  thereof  had  been 

given  to  the  said  Mayor  o1  the  said  city  to  wit  on  Sc.  the  said 
Mayor  according  to  the  form  of  the  said  act  did  in  due  manner 

1  elect  and  appoint  six  honest  and  expert  men  to  wit  Joxep/i  Lerr^, 
George  Mumi  I/,  Etimiiiid  Si/lvesler,  Samuel  Karris,  Samuei  Brooki 
and  fVi/liata  Webster,  the  said ./.  L.  and  G-  M.  then  and  there  be- 
ing of  the  better  sort  of  the  company  of  cordwainers.  the  said 
E,  S.  and  6'.  .V.  then  and  there  being  of  the  better  sort  of  the 
curriers  of  Loudon,  and  the  said  S.  B,  and  W.  If.  then  and  there 
being  of  the  better  sort  of  fanners  using  l.eaiieiihaU  market,  and 
no  one  of  them  being  of  kin  or  affinity  to  the  said  PlatntlHsu 
triers  for  the  trying,  amongst  others,  of  the  said  hides  so  seizwi 
as  aforesaid;  which  said  six  persons  according  to  the  said  act  of 
parliaraerit  upon  their  corporal  oaths  taken  before  the  said  Mayor 
did  on  the  second  market  day  holden  upon  the  Tuesriay  for 
leather  next  after  the  said  seizure  in  the  afternoon  of  the  same 
'  day  being  the ■  day  Inc.  to  wit  at  &!c.  inquire  straightly  exa- 

mine and  try  whether  the  said  hides  were  sufficiently  serviceable 
or  not  according  to  the  intent  and  true  meaning  of  the  said  act: 


BABXBtt. 
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but  also  for  that  the  said  Defendants  after  the  said  S.  B.  and  1798. 
fV.  fV.  had  refused  to  find  the  said  hides  of  tanned  leather  to  ghimdiev 
be  insufficient  or  unserviceable,  and  also  after  the  said  Defend- 
ants had  such  notice  as  aforesaid,  to  wit,  at  S^c.  kept  and  de- 
tained the  said  hides  for  a  long  space  of  time,  to  wit  l^c.  and 
converted  and  disposed  of  the  said  hides  to  their  own  use  in 
manner  and  form  as  the  said  Plaintifis  have  above  thereof  com- 
plained against  them.  V\^hich  said  trespasses  above  newly  as- 
signed are  other  and  different  ^c.  wherefore  ^c. 

Pleas  to  the  new  assignment;  1st,  Not  guilty;  2dly,  That  the 
Defendants  being  such  searchers  as  aforesaid,  and  having  so  as 
aforesaid  seized  the  said  hides,  so  as  aforesaid  offered  to  sale 
l>y  the  said  Plaintiffs  in  the  market  of  Leadenhall  in  the  City 
of  London  by  virtue  of  the  said  statute  afterwards  and  after  the 
same  had  been  so  as  the  said  Plaintiffs  have  above  alledged 
found  by  the  said  triers  appointed  as  aforesaid  and  the  said 
Plaintitts  had  by  reason  thereof  forfeited  and  lost  the  same,  the 
Defendants  kept  and  detained  the  same  in  order  that  the  said 
bides  so  forfeited,  being  leather  seized  within  the  City  of  JLon- 
don,  by  virtue  of  the  said  statute  might  be  brought  to  Guild' 
hall  in  London  there  to  be  prized  by  indifferent  persons  in  man- 
ner and  form  as  is  by  the  said  statute  directed ;  as  it  was  law- 
ful for  them  to  do,  to  wit,  at  inc,  which  are  the  same  supposed 
trespasses  6ic.  and  this  i^c.  wherefore  ^c. 

General  demurrer  and  joinder. 

This  demurrer  was  twice  argued ;  first  in  Hilary  Term  last 
by  Hhep/ietd  Serjeant  for  the  Plaintiffs,  and  Le  Blanc  Serjeant 
for  the  Defendants,  and  now  in  this  Term  by  Cockell  Serjeant 
for  the  former  and  Adair  Serjeant,  for  the  latter. 

Arguments/or  the  Plaintiffs.  The  only  question  arising  on  these 
pleadings  is.  Whether  the  condemnation  by  four  only  of  the  triers 
was  sufficient  to  warrant  the  detention  of  the  leather?  This  will 
turn  principally  on  the  construction  of  lJac.},c\22.  By  the  pre- 
amble it  appears  that  the  former  statutes  upon  this  subject  had 
been  too  sharp  and  rigorous,  and  that  the  Le^gislature  intended 
that  the  goods  of  the  subject  should  not  be  condemned  unless  by 
the  concurrent  opinion  of  the  three  branches  of  the  trade,  rir* 
the  tanner,  the  currier,  and  the  cordwainer,  or  at  least  by  a  ma- 
jority composed  of  persons  in  those  three  branches  of  the  trade« 
The  object  of  the  act  as  we  may  collect  from  s.  6.  and  25.  was  to 
keep  the  three  branches  of  the  trade  distinct,  and  thus  to  pre- 
vent any  bad  leather  being  brought  into  the  market^  by  making 

Q  4  each 
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each  of  them  a  check  upon  the  others.  Where  the  act  liu 
J  given  powers  to  any  number  of  persons,  it  has  cautiously  ex- 
pressed whether  those  powers  were  to  be  executed  by  the  whole 
number  only,  by  a  majority,  or  by  any  particular  indiTidnaU. 
Thus  by  s.  15.  it  is  directed  that  "  so  much  of  the  hide,  ifc.  u 
shall  be  insufficiently  tanned  or  dried  shall  be  cut  out  by  the 
oversight  discretion  ^ad  direction  of  the  triers  hereafter  in  tlui 
act  to  be  appointed,  upon  the  oaths  of  the  said  triers."  So  of- 
fences against  5.  21 .  are  to  be  tried  "  by  the  wardens  of  the 
curriers  and  the  wardens  of  the  Company  whereof  the  partj 
grieved  shall  be;"  in  which  case  it  can  never  be  conteuded  dut 
a  majority  of  the  curriers  only  would  be  sufficient.  But  in  (.34, 
it  is  provided  that  curried  leather  shall  be  searched  and  allowed 
"  by  the  curriers  of  London  for  the  time  being  or  such  persoma 
they  shall  thereto  assign."  So  the  same  expression  is  used  in 
s.  27.  And  in  s.  29.  it  is  directed  that  "  the  Master  and  Ww- 
dens  of  the  cordwainers,  curriers,  girdlers,  and  saddlers,  or  lit 
more  part  of  the  said  Master  and  Wardens  of  every  of  the  said 
several  mysteries  shall  make  true  search,"  Sfc.  Thus  too  1. 31. 
having  directed  that  eight  persons  should  he  appointed  ai 
searchers  and  sealers  generally,  it  is  added  in  s.  32.  "  that  the 
paid  searchers  or  anif  of  tiiem"  may  seize.  The  33d  sect,  of  the 
act  by  which  the  triers  are  appointed,  following  up  the  idea  of 
the  preamble  which  had  expressed  that  the  trade  had  been  op- 
pressed by  some  laws  that  were  too  rigorous,  enacts  that  to  the 
end  there  might  be  an  indifferent  trial,  the  triers  should  be  se- 
lected two  from  each  branch  of  the  trade,  and  very  much  assi- 
milates  them  to  a  jury ;  they  are  not  to  be  of  kin  or  affinity  to  jht 
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2  composed  of  one  at  least  of  each  of  those  three  branches;       1798. 

hereas  upon  the  present  pleadings  it  appears  that  the  con*    Gwntict 

3mnation  in  question  was  made  by  the  two  curriers  and  the  v* 

vo  cordwainers,  exclusive  of  th^  two  tanners.     There  is  np 

istance  in  which  ,the  majority  of  a  number  of  persons  ap« 

Dinted  to  try  a  fact  can  determine  the  question.  In  the  Courts 

^  Law  thojLigh  a  majority  of  the  judges  decide,  still  they  de- 

de  upon  a  question  of  law  and  not  of  fact,  which  makes  a 

aterial  distinction.     Nor  is  there  any  analogy  between  this 

id  the  case  of  corporations  ;  whose  acts  are  either  legislative 

'  ministerial,  relate  to  their  own  interests  only  and  do  not  take 

vay  the  rights  of  other  persons,  as  the  act  of  the  majority  in 

lis  instance  does.    In  the  case  of  elections  the  majority  must 

'  course  bind  the  rest.  Generally  speaking  however  where  any 

imber  of  persons  are  appointed  to  do  a  particular  act,  they 

ust  all  join.    Thus  in  the  King  v.  Hobbes,  Not/.  47.,  where  a 

>mmission  made  out  to  six,  four,  or  two,  was  executed  by 

tree,  the  execution  was  held  void,  and  Co.  Lilt.  181.  b,  was 

lere  cited  (a).     It  is  observable  also  that  where  any  number 

*  persons  are  appointed  by  act  of  parliament,  the  majority  of 
hom  are  intended  to  act,  it  is  always  so  expressed. 
Arguments  for  the  Defendants.  Three  points  are  to  be  consider- 
I  in  this  question.  1st,  What  is  the  general  rule  of  law  respect- 
g  authorities  of  this  nature?  2dly,  Whether  any  particular  in- 
nt  can  be  collected  from  this  act  to  control  the  general  rule 

•  law?  3dly,  Whether,  if  a  majority  can  decide,  one  of  each 
ass  composing  the  tribunal  must  not  concur  in  the  decision? 
{t.  There  is  no  instance  except  that  of  a  petty  jury  where  una- 
mity  is  required  in  the  exercise  of  a  discretionary  authority^ 
id  according  to  Dyer,  218.  in  marg.  and  Hale  P.C.  297.  n.  (c), 
was  not  formerly  required  even  in  that  case.  So  unanimity 
not  required  from  a  grand  jury,  though  twelve  must  concur. 
•sides,  the  triers  in  this  case  cannot  be  resembled  to  a  jury  as 
ey  are  not  assembled  in  the  same  manner,  they  are  judges  as 
dl  as  jurors,  there  is  no  challenge  and  no  means  of  keeping 
em  together  in  order  to  make  them  agree.  They  most  resemble 

'm)^S^hipkerd  Serit.  mentioned  a  case  era,  Gwt  of  whom  ahoold  bea  qnoram;  the 

idi  he  said  bad  been  decided  in  K.  B.  collector  was  elected  by  three,  and  it  was 

>at  three  years  back,  of y.BUmd;  held  on  a  motion  for  a  new  trial  that  the 

it  was  an  action  on  a  bond  given  by  the  sarety  was  not  liable,  as  the  collector  was 

Tendant  as  security  for  a  collector  of  not  dniy  appointed.  Bat  Eyre  Ch.  J.  said, 

i  rates  in  St.  Andrew"*^  Holborn ;  the  that  if  the  appointment  liad  been  made 

jj  act  had  directed  that  the  coUector  by  three,  at  a  board  consiating  of  fi? f ,  he 

lold  be  nominated  by  the  commission-  fthoold  ha? etboogfatlbegppoinCmeotgcKid. 

the 
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1798.  theliomage  ofs  Court  Baron  where  the  suitors  are  judges  and 
Gmmulit  J*"^*  *°'^  "^^  verdict  of  the  majority  binds.  Where  a  mini- 
e.  Bterial  act  is  to  be  done,  or  a  naked  authority  to  be  executed, 
Pakkss.  ^^  concurrence  of  all  those  to  whom  the  authority  is  commit- 
ted, is  required.  Nor  is  the  distinction  between  the  two  speciei 
of  authorities,  viz.  those  which  are  discretionary  and  those 
which  are  merely  ministerial,  without  good  reason.  In  the  lat- 
ter case,  where  unanimity  is  required,  the  law  provides  tlic 
means  of  compelling  it;  as  in  cases  of  private  trusts,  by  tlw 
interference  of  the  Court  of  Chancery,  and  of  public  ones  Ij 
maiiflai/ius  from  the  King's  Bench;  but  there  are  no  legal  means 
of  obligiu"  men  to  act  contrary  to  their  judgment.  By  analog 
to  the  case  of  elections  It  may  be  contended  that  tliis  jud^. 
ment  is  the  judgment  of  all  the  six  triers ;  for  there  a  roajorit) 
has  no  other  way  of  over-ruling  the  opinion  of  the  miooritj 
but  by  voting  ou  the  opposite  side ;  if  they  give  a  mere  cegi- 
tive  they  must  be  taken  to  have  virtually  consented.  The  Ka^ 
T.  Foxcroft,  Burr.  1017.  and  Her  v.  Withers,  PascA.  8  Gw.l 
B.  R.  cited  by  Wi/awl  J.  Burr.  1020.  In  the  new  assignmeiB 
it  is  stated  that  the  two  re/used  to  concur  and  that  the  foor 
found  a  verdict,  and  in  the  plea  to  the  new  assignment  it  ii 
averred  that  the  hides  were  found  "  by  the  said  triers  appoint 
ed  as  aforesaid"  to  be  insufEcient.  If  therefore  consisteotlj 
with  the  allegation  of  the  Plaintiff  tliis  verdict  can  be  considet 
ed  as  the  finding  of  all  the  triers  it  must  so  be  taken  ;  and  on 
the  authority  of  the  above  cases  it  is  clear  that  if  four  find, 
and  two  refuse,  the  hading  must  be  held  the  Ending  of  the  sii, 
It  has  been  decided  in  the  ease  of  a  corporation,  Aitonui/  G(- 


IN  THE  Thirty-eishtb  Ybab  Of  GEORGE  III.  236 

z  clRuses,  where  the  major  partis  not  mentioned,  must  be        17S8. 
stood  in  the  same  manner,  a  strong  argument  in  favour     g 

Defendant  may  be  drawn  from  s.  22.,  for  the  act  required  «. 

done  is  to  be  done  by  the  wardens  of  two  companies,        *■■«■? 

re  select  parts  of  two  corporate  bodies;  and  where  an  act 
le  done  either  by  a  corporation  or  a  select  part  of  it,  it  is 
that  a  majority  will  bind:  and  though  in  this  particular 
t  appears  that  the  judgment  cannot  be  given  by  the  war- 
>ftb<^  curriers  only,  because  the  wardens  of  each  company 

be  considered  as  one  arbitrator,  and  where  there  are  two 
ators.'both  must  join;  yet  the  opinion  of  the  wardens  of 
company  must  be  determined  by  the  majority.      So  the 

0  be  done  under  sections  24.  and  27.  are  to  be  done  by 
parts  of  corporate  bodies,  and  the  same  observation  will 

ore  apply.     The  reason  why  "  the  more  part"  was  men- 

1  in  section  29.  was  not  to  give  a  power  to  the  majority 
;  (hey  had  not  before,  but  to  obviate  a  doubt  which  might 
whether  every  one  of  the  persons  there  mentioned  would 
;  liable  to  a  penalty  if  he  did  not  go  out  four  times  in 
year  to  view,  ^c.  Nothing  therefore  appears  on  the  face 
»ct  to  shew  an  intention  in  the  Legjslature  to  control  the 
)l  rule  of  law:  nor  has  the  particular  clause  by  which  the 
are  constituted,  kept  in  view  the  trial  by  jury  as  has 
ontended,  having  omitted  oneofiismostleadingfeatures, 
:lit  of  challenge.  3dly,  Though  the  triers  are  made  to 
t  of  equal  numbers  of  each  of  the  three  trades,  yet  this 
rs  to  have  been  done  with  no  other  object  than  to  compose 
unal  whose  members  should  be  acquainted  with  every 

n  which  the  leather  might  be  when  it  came  to  be  tried.  » 

.embers  belonging  to  one  trade  are  to  assist  those  of  the 
two  by  their  information,  and  then  the  whole  is  to  give 
!oeral  verdict  for  the  public :  if  it  were  otherwise  it  would 
the  power  of  the  members  of  either  of  the  three  trades  to 
>l  the  acts  of  the  other  two,  in  order  to  favour  the  mem- 
if  their  own  trade,  whose  wares  might  come  before  them 
tried. 

u/y.  The  King  V.  I'oxcrofi  differs  from  this  case:  for  the 
irs  being  met  were  bound  to  vote  for  some  person  if  they 
ttoexercisetheirfranchise;  whereas  here  the  triers  beingmet 
a  particular  question,  four  gave  an  opinion  in  the  negative 
wo  in  the  affirmative.  In  the  King  v.  Withen  some  of  the 
an  voted  for  two  persons  when  there  was  but  one  vacancy, 

(iHd 
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^798-       and  therefore  their  votes  were  thrown  away.  The  constinctiM 

Orihdlet    ^^^  ^'°-  !•  <^-  7-  "^  the  King  v.  Beeston,  was  expressly  made 

*■  with  reference  to  the  43  of  Bliz.  the  poor  laws  being  all  inpm 

materia.  And  the  ju<lginent  ofthe  Court  in  WUttieli  v.  Garihan 
did  not  proceed  on  the  words  of  the  statute,  but  on  three  othef 
grounds:  vh.  The  intent  ofthe  founder,  the  resemblance  ofthe 
body  to  a  corporation,  and  usage. 

EvHK  Ch.  J.  The  true  question  in  this  case  lies  in  a  veiy 
narrow  compass;  it  is  this:  What  is  the  opemtion  in  law  ofi 
judgment  of  four  out  of  six  triers,  six  being  the  number  consti- 
tuted to  be  the  triers,  and  the  six  being  assembled  to  inquire  and 
try ;  whether  it  is  to  be  deemed  the  finding  and  judgment  of  tbf 
body,  or  merely  the  finding  and  judgment  ofthe  four  iiidiyiduali 
who  concurred?  If  it  is  the  mere  finding  ofthe  four  who  con- 
curred, then  this  leather  is  not  found  insufficient,  but  if  the 
operation  of  law  on  the  finding  of  four  who  are  the  majority  of 
the  body  duly  assembled,  be,  that  their  judgment  is  the  jndg^ 
ment  ofthe  whole,  and  therefore  the  judgment  of  the  triers; 
then  the  leather  must  be  taken  to  have  been  found  insufficient^ 
and  the  Defendants  are  justified.  On  the  first  argumentl  thoDgU 
this  question  would  turn  on  two  general  heads  of  inquiry,  lit, 
What  thegeneralruleof  law  wasin  the  case  of  bodies  of  men  en* 
trusted  with  powers  of  this  nature ;  whether  they  mnst  all  con* 
cur,  or  whether  the  decision  of  the  majority  would  bind  tirt 
whole  ?  2dly,  Supposing  the  latter  to  be  the  general  rule,  whe* 
ther  that  general  rule  is  to  be  controlled  by  the  intent  of  thi 
legislature  as  collected  from  the  scope  and  provisions  of  this  art! 
With  respect  to  the  first  question.  I  think,  it  ia  now  pretty  w^ 
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life,  that  the  majority  of  persons  assembled  will  conclude  the       1798. 
minority^  and  an  act  done  by  them  will  be  the  act  of  the  whole    (Jih„dlet 
body.    And  that  part  of  the  Law  of  Corporations  applies  to     ^   «• 
this  case ;  that  with  regard  to  powers  not  merely  private,  which 
are  to  be  exercised  by  many  persons,  provided  a  sufficient 
number  be  assembled,  the  act  of  the  majority  concludes  the 
minority,  and  becomes  the  act  of  the  whole  body.     If  that  be 
so,  the  argument  drawn  from  the  word  "  triers''  being  used 
generally,   in  the  33d  and  46th  sections,  will  not  stand  much 
in  our  way:  because  the  judgment  of  four  triers  in  this  case  is 
the  judgment  of  all,  as  much  as  if  all  had  concurred.   There  is 
nothing  then  in  the  general  rule  of  law  to  prevent  this  finding 
from  being  held  good.    But  the  question  is  still  open,  whether 
on  the  construction  of  this  particular  statute,  it  does  not  ap- 
pear that  not  only  all  the  persons  must  be  assembled,  but  that 
every  one  of  them  should  concur,  or  at  least  that  one  of  each 
class  should  concur.  There  was  something  very  plausible  in  that 
last  argument,  but  I  am  now  clearly  satisfied,  either  that  all 
must  concur,  or  that  s.  majority  may  decide  for  the  whole.  There 
18  nothing  in  the  act  which  necessarily  leads  to  a  construction, 
that  the  majority  must  be  composed  in  any  particular  manner. 
With  regard  to  the  general  question,  it  has  been  argued  most 
weightily,  that  as  the  leather  might  be  seized  in  all  the  stages  of 
the  manufacture,  it  was  right  that  the  authority  which  was  to  de- 
'   termine  should  be  delegated  to  persons  of  all  the  different  trades, 
'~''   in  order  that  the  body  might  be  aided  and  assisted  by  the  united 
— •   experience  of  all  the  branches,  whenever  the  inquiry  should  come 
-'  before  them.  Butitstruckme  that  when  the  body  was  so  consti- 
*^  tuted  and  had  assembled,  and  could  have  the  assistance  of  the 
^-^  united  experience  of  all,  the  necessity  of  all  concurring  in  the 
?  final  judgment  was  not  so  apparent,  and  might  be  attended  with 
~^  inconvenience.  It  is  indeed  a  truth,  that  in  a  body  composed  of 
'   three  classes  of  trade,  those  who  are  of  the  particular  trade  of 
which  the  owner  of  the  goods  happens  to  be,  may  feel  an  inclina* 
tion  to  favour  the  members  of  their  own  trade,  and  may  hesitate  to 
condemn,  when  they  themselves  might  be  liable  to  condemnation 
the  next  time.   And  this  might  be  attended  with  a  great  deal  of 
inconvenience,  since  the  searchers  are  obliged  to  execute  a  public 
duty,  and  the  validity  of  their  acts  must  depend  upon  the  judg« 
ment  of  the  triers  (a).    It  seems  better  that  when  all  the  know- 
ledge which  each  class  can  afford  has  been  communicated,  the 

(a)  Warm  v.  Variey^  6  Tirm  Rtp.  M3. 

u'hnlr 
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1798.       whole  should  be  governed  by  the  majority.  This  case  hss  hta 

-.  compared  to  the  case  of  juries,  and  in  many  respects  it  is  analo. 

n.  gous  ;  but  ill  an  abundance  of  particulars  it  is  unlike.     On  tie 

BABKtin.  abstract  question  it  bas  often  been  debated,  whether  there  ia 
poiicy  and  ^ood  reason  on  the  side  of  the  rule  which  requira 
unanimity  iu  a  jury.  However  good  therefore  the  rule  maybt 
found  in  practice  when  apphed  to  juries,  yet  if  it  be  doubtful 
in  theory  we  ought  not  to  force  the  analogy,  and  apply  the  rule 
to  other  cases  where  it  may  be  found  inconvenient.  It  is  im- 
possible that  bodies  of  men  should  always  be  brought  to  think 
alike:  there  is  often  a  degree  of  coercion,  and  the  majorilyij 
governed  by  the  minority,  and  rice  versa,  according  to  the 
strength  of  opinions,  tempers,  prejudices,  and  even  interesta. 
We  shall  not  therefore  think  ourselves  bound  in  this  casebj 
the  rule  which  holds  in  that.  1  lay  no  great  stress  on  the  claiwe 
of  the  act  which  appoints  a  majority  to  act  in  certain  casts, 
because  that  appears  to  have  betm  done  for  particular  rea^oiu 
which  do  not  apply  to  the  ultimate  trial;  it  relates  only  totheat- 
sembling  the  searchers;  now  there  is  no  doubt  that  all  the  six 
triers  must  assemble ;  and  the  only  question  is,  what  they  mmt 
do  when  assembled?  U'ehaveno  light  to  direct  us  in  this  pai^ 
except  the  argument  from  the  nature  of  the  subject,  rheleathtf 
being  subject  to  seizure  in  every  stage  of  the  manufacture,  li< 
tribunal  ought  to  be  composed  of  persons  skilful  in  every  brandl 
of  the  manufacture.  And  I  cannot  say  there  is  no  weight  inllie 
argument,  drawn  from  the  necessity  of  persona  concurring  ia 
the  judgment,  who  are  possessedof  different  branches  of  kninr- 
ledge,  but  standing  alone  it  is  not  so  concluBJ' 
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)y  my  Brother  Adair,  whose  argument,  together  witb 
lorities  which  he  has  cited,  has  conTinced  my  mind,    ^ 
ing  here,  we  must  pronounce  this  to  be  the  finding  of 
ix  triers. 

E  a  case  in  which  six  persons  are  united  together  as  one 
id  are  required  by  the  act  to  form  an  opinion.  They  are 
nitted  to  say  we  will  form  no  opinion,  but  they  mast 
whether  the  leather  be  sufficient  and  serviceable  or  not. 
them  expressly  decide  that  it  is  not :  the  other  two  do 
te  in  that  finding,  but  they  do  not  dissent:  and  1  take  it 
such  a  case,  where  the  law  compels  persons  convened 
n  oath  to  form  an  opinion,  if  any  of  them  do  not  pro- 
against  the  opinion  of  the  majority,  they  find  for  it.  If 
so,  it  puts  an  end  to  this  case;  for  if  it  is  to  be  under- 
ipon  this  record,  that  this  judgment  has  the  effect  of  a 
nt  of  the  six  triers,  no  question  remains  to  be  considered, 
ipon  the  act  two  questions  arise :  1st,  Whether  all  the 
3  must  concur  in  their  judgment,  or  whether  a  majority 
icient  to  decide?  2dly,  If  a  majority  can  decide,  what 
jority  must  consist  of!  Now  it  seems  to  me,  that  upon 
question  the  authority  of  C'n.  Lift.  \S\.b.  if  we  went  no 
is  decisive ;  because  it  is  there  said  in  express  terma, 
matters  of  public  concern  the  voice  of  the  majority  shatl 
It  is  to  be  remembered,  that  not  a  single  case,  not  a 
has  been  quoted  on  the  other  side  of  the  question,  and 
s  stands  wholly  uncontradicted.  In  the  next  place,  I 
lere  is  great  weight  in  some  of  the  cases  which  have  been 
led,  and  that  the  conclusion  to  be  deduced  from  them 
iich  further  than  has  been  admitted.  fVitlneUv.  Garlham, 
id  to  have  been  decided  upon  three  difierent  grounds : 
ton  the  founders  intent ;  '2dly,  On  a  resemblance  to  the 
corporations;  and  3dly,  Upon  usage.  One  thing  is 
om  this  authority,  that  a  deed  which  speaks  in  general 
giving  a  power  to  a  certain  number  of  persons,  does  not 
trily  import  that  all  these  persons  shall  concur,  because 
were  necessarily  the  legal  construction  of  the  deed,  usage 
be  laid  out  of  the  question.  Then  we  have  got  thus  lar 
lis  case,  that  a  deed  which  gives  a  power  to  a  certain  num- 
persons  may  admit  of  two  constructions ;  either  that  all 
oin  in  the  act,  or  that  the  majority  may  do  it;  in  no  other 
uld  usage  be  admitted ;  usage  being  admitted,  it  certainly 
3  efiect  in  that  case.  The  case  therefore  is  open  to  the 
eut  of  inconvenience,  which  was  slightly  touched  upon  : 

for 
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1799.      for  if  the  act  admits  of  two  constnictions,  certainly  the  aigo* 
OniiiBLiT    ^^^^  °^  incOQTenience  applies^     Now  if  it  be  necessary  tlut 

«.  all  should  concur,  one  man  may  destroy  the  determination  of 

9**'^'^'-  five,  though  that  one  may  be  the  least  qualified  of  the  wboJe 
six  to  judge;  aTid  the  consequence  will  be.  that  if  the  defect  bt 
in  the  tanning  of  the  leather,  and  by  the  tanners  and  the  cori' 
wainers  opinions  it  be  pronounced  insufficient,  yet  if  one  cur- 
rier declare  it  to  be  sufficient,  the  judgment  of  the  others  will 
not  avail.  Why,  that  is  unreasonable  upon  the  face  of  it,  and 
therefore  such  a  construction  cannot  be  adopted.  It  seems  to 
me  therefore  upon  the  whole  view  of  the  case,  that  the  ins- 
jority  of  the  six  must  decide.  With  respect  to  that  majonty 
being  composed  in  any  particular  way,  I  can  see  nothiDg  in  the 
statute  which  warrants  such  an  idea. 

Heath  J.  I  am  of  the  same  opinion,  and  as  the  case  hu 
been  so  fully  entered  into,  1  shall  very  shortly  deliver  the  rea- 
sons on  which  my  opinion  is  founded.  In  the  first  place,  a 
question  has  been  made  whether  or  no  a  power  requiring  in 
the  exercise  of  it  skill  and  discretion,  being  delegated  to  a  cer- 
tain number  of  men,  ought  to  be  exercised  by  all,  or  whether 
it  is  sufficient  that  it  should  be  exercised  by  the  majority  of 
them  1  I  do  not  think  that  either  of  the  three  cases  cited  sl 
the  bar,  either  the  case  out  of  Alkyiix,  or  the  two  cases  out  of 
the  Term  lieporti,  directly  go  to  prove  the  proposition  con- 
tended for  by  the  Plaintiffs;  because  those  decisions  mighi 
have  been  maintained  upon  other  grounds,  for  I  observe  that 
in  all  the  three  cases  the  powers  iu  question  were  new  power" 
delegated  to  bodies  of  men,  in  which  by  several  statutes  and 


Barker. 
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Though  we  have  no  particular  decisions  directly  in  pointy  yet       1798. 
there  are  some  usages  and  some  received  opinions  which  are    grindlet 
equivalent  to  decisions. — We  know  very  well  that  in  all  com-     ^   v, 
missions  of  oyer  and  terminer  and  gaol  delivery,  and  of  the 
peace,  where  a  quorum  is  constituted,  and  it  is  necessary  that 
a  quorum  should  be  present  to  do  the  acts  for  which  they 
are  appointed,  yet  if  the  quorum  are  in  the  minority,  the  ma- 
jority shall  conclude  the  minority.  For  these  reasons  I  concur 
in  opinion  with  his  Lordship  and  my  Brother. 

RooKE.  J.    I  might  rest  satisfied  with  deciding  on  the  par- 
ticalar  circumstances  of  this  case,  and  if  I  did,  I  should  agree, 
that  after  the  authority  of  the  King  v.  Foxcroft,   four  having 
iil  absolutely  found  in  this  case,   and  the  two  others  having  only 
leiused  to  concur,  will  amount  to  a  tinding  by  the  whole  body* 
But  as  that  might  lay  a  ground  for  further  litigation,  I  think  it 
J  right  to  be  more  explicit.     I  think  the  words  of  the  statute  are 
I  at  least  doubtful,  and  I  am  warranted  in  so  thinking  since  the 
counsel  have  not  confined  themselves  to  contending  that  the 
fkle  body  must  concur,  but  either  the  whole  body  or  one  of 
each  class.     The  latter  construction  seems  extremely  ques- 
tioDable^  since  the  act  makes  no  mention  of  the  three  classes 
which  in  5.  24.  appoints  triers  for  the  country,  though  they  are 
to  examine  and  try  in  the  same  way  as  those  in  London*    The 
astbority  given  to  the  triers  in  the  present  instance  is  general 
to  examine  and  try  whether  certain  goods  are  serviceable  or 
not,  and  is  committed  to  them  for  the  advancement  of  public 
justice,   and  as  a  public  trust.     Now  the  decisions  are  nume- 
rous (and  may  be  found  in  Finer,  title  Authority,  letter  B.)  to 
I  shew  that  a  different  construction  prevails  with  respect  to  pri- 
t  rate  authorities  and  authorities  for  the  advancement  of  public 
[  justice.     So  also  Lombard  in  his  Justice  of  the  Peace  states 
\  expressly  that  where  a  precept  for  keeping  the  peace  is  made 
jointly  to  twain,  one  alone  may  serve  and  execute  that  precept; 
following  the  rule  laid  down  in  Co.  Litt.  181. />.     If  this  be 
I  the  case  and  we  are  not  bound  by  the  strict  words  of  the 
•ct,  (which    it  seems    agreed  we  are  not,)    but  are  to   give 
the  clauses  such  a  construction  as  will  best  advance  the  ends 
of  public  justice,  there  can  be  very  little  doubt  how  we  ought 
to  decide.     We  shall  not  advance  public  justice  by  saying  that 
tlKmgh  a  majority  of  the  triers  who  have  had  the  advantage 
of  all  the  information  to  be  derived  from  the  whole  six  who 
compose  the  tribunal,  are  of  opinion  that  the  leather  is  unser- 
iriceable,  still  any  one  man  shall  have  it  in  his  power  to  prevent 
.To^«i.  n  a  find' 
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B  finding  by  holding  out  against  the  rest.  All  six  must  nn- 
doubtedly  try;  but  does  itnol  therefore  follow  that  they  must  all 
decide  tlie  aamt:  way.  Each  man  is  after  due  examination  and 
inquiry  to  decide  according  lo  the  best  of  his  judgment,  and  tie 
question  is  to  be  determined  by  the  opinion  of  the  majority. 
Judgment  for  the  Defendants. 


iu>-  Da,  Costa  v.  Davis. 

—  °"^''  .  T\ebt  on  bond  for  1460/.  dated  20th  Jt(/^  1797.  and  girenbT 
bewVoder's  ~^^  ^^^  Defendant  and  one  J.  G.  Kolin  to  the  Plaintiff  to  pro- 
peiBon ""  '"■  cure  the  release  of  one  E'hmrd  May,  who  was  iu  exccutiou  at 
once  l>«en  dit-  the  suit  of  the  Plaintiff.  The  condition  was  that  if  the  oblig;on 
ch.rgcd  his    or  the  said  Edward  Muu  should  pay  to  the  PlaintifT  730/.  »nd 

*c.id,     Condi-  ■'  '     -' 

tioii  to  do  one  interest,  on  or  before  10th  Janiuin/  1798;  or  if  default  sboulJ 
one  be<™roe»''  ^^  niade  iu  such  payment,  then  if  the  obliwora  should,  on  the 
>l>o.tihIe.  no  IQth  January  1798,  surrender  the  said  Ei/itari/il/fly  to  thePlaio- 
tifi',  at  the  house  of  one  Thumas  IVrigfit,  between  the  houre  of 
twelve  and  two,  so  that  he  might  be  again  taken  in  executioo, 
the  bond  should  be  void. 

P/ta.  That  before  and  at  the  time  of  making  the  bond.  Jfaf 
was  a  prisoner  in  the  I'lecf,  charged  in  execution  at  the  suit  of 
the  Plaintiff  and  several  others:  that  a  little  before  the  luakiiig 
of  the  bond,  JV/uy  requested  the  Plaintiff  to  discharge  himfioa 
the  said  execution  at  his  suit,  and  offered  the  bond  in  question 
as  a  security  for  his  debt  to  the  Plaintiff;  which  bond  was  ac- 


Ifib 


n  for  n< 
pcrtbrmiog  i 


IN  THE  Thirty-eighth  Year  op  GEORGE  III. 


243 


neither  the  Plaintiff  or  any  person  on  his  behalf  was  there  to 
receive  him.     And  this,  S^c.  wherefore,  S^c. 

General  demurrer  and  joinder. 

Le  Blanc  Serjt.  for  the  Plaintiff  contended,  that  no  excuse 
for  non-performance  of  the  condition  was  shewn  by  the  plejv, 

Williams  Serjt.  contra  insisted,  that  the  condition  to  surrender 
had  been  substantially  performed,  and  cited  Freshwater  y.  Eaton, 
1  Str.  49.  where  the  condition  of  the  recognizance  was  to  sur- 
render the  principal  to  the  keeper  of  the  Palace  court;  a  writ 
of  error  in  the  King's  Bench  having  been  brought,  and  the 
judgment  below  affirmed,  a  surrender  to  the  Marshal  of  the 
Marshalsea  was  held  a  good  performance  ot  the  condition  of  the 


recognizance. 


The  Court  vfiis  of  opinion  on  the  authority  of  Figers  v.  Aldrich, 
4  Burr.  2482.  that  the  first  part  of  the  condition  was  void,  being 
to  render  a  prisoner  in  execution  who  had  been  once  discharged, 
and  therefore  as  the  other  part  had  not  been  performed,  the  bond 
was  forfeited.  Besides  that  where  the  condition  of  a  bond  is  to 
do  one  of  two  things,  shewing  that  one  could  not  (a)  be  per- 
formed, is  no  good  reason  for  not  having  performed  the  other. 

Judgment  for  the  Plaintiff. 

(a)  Unless  itiiecoine  impossible  by  the    (K.  9).  or  by  the  Act  of  God.  Laugkier*B 
act  of  the  obligee.  Com.  Dig^  Condition    Case«  5  Co.  21  fi. 


1798. 

Da  Costa 

Davis. 


Whitelock  Administrator,   &c.  and  Others  v.  Heddon      May  itih. 

and  Others. 

HIS  was  a  case  sent  under  the  direction  of  the  Lord  Chan-  y|,ed  *^tUlhm 


T 


cellor,   for  the  opinion  of  the  Judges  of  this  court,  which  freehold,  leisc- 
stated:  that  Thomas  Whitelock  {the  testator)being  seised  of  a  lease-  tales"  to -</.  ia 
hold  estate  for  three  lives,  under  the  Archbishop  of  York,  and  a  [t%^/?r*^^i 
small  freehold  estate,  made  his  will  the  31st  August  1778,  by  have  '^aoyson 
which  after  giving  to  his  son  John  IVhitelovk  an  annuity  of  20/.  f/jj^g^*^  Jj*^ 
for  life,  char&:ed  on  his  freehold,  leasehold,  and  fountainshold  i»sae as  B. shall 
estates  at  Monckton  Mains  and  Baldersbj/  in  the  county  of  York,  auJiMiweiity. 
and  also  a  further  annuity  of  20/.  for  life,  after  the  death  of  one,"  bnt  a. 

Mrs.  E.  Beckwith  charged  on  the  same  estates,  and  also  an  ^eDts  and  pro- 
fits of  the  es* 
tmtes  till  he  attains  twenty-one ;  by  a  subsequent  clause  he  gave  *'  all  the  residue  bf  his  real  and 
personal  estates  whatsoever,  not  before  disposed  of,  to  A,  his  heirs,  i[c,  for  ever;"  B.  had  one  son 
who  died  before  A.  attained  twenty -one,  and  a  second  who  was  born  three  weeks  after  that  period ; 
hM,  that  the  first  too  took  nothing,  bnt  that  the  second  took  an  estate  io  tail  male,  (a) 


(a)  Vide  Doe  d.  Mellor  v.  Mow,  post,  559. 

K  2 


annuity 
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1798.       annuity  of  10/.  for  life  to  his  daughter  E.  Heddon  wife  of 
Whitblocx    ^-  Htddonoi Baldenbtf,  Yeoman,  charged  on  the  same  eatate*, 
».  and  for  her  separate  use;  he  devised  as  follows :  "  Item  1  gire 

•  "devise  and  bequeath  unto  my  grandson  JoA«  Heddon  soaot 
"  W,  Heddon  of  Baldenhff  aforesaid  Yeoman  all  my  freehold 
"  leasehold  fountainshold  lands  tenensents  hereditaments  and 
"  estates  whatsoever  to  him  his  heirs  and  assigns  for  ever,  save 
"  and  except  as  hereinafter  mentioned,  that  is  to  say,  provided 
"  that  in  case  my  said  son  John  WfiUelock  shall  have  any  son 
"or  sons  begotten  and  bom  in  lawful  matrimony  then  }  give 
"  devise  and  bequeath  all  my  said  freehold  leasehold  foan- 
"  tainshold  lands  tenements  hereditaments  and  estates  what- 
"  soever  hereinbefore  given  and  devised  to  my  grandeoi 
"  John  Heddon  to  such  male  issue  as  my  said  son  Join 
"  fVhiUlock  shall  or  may  have  at  the  time  of  my  said  grand- 
"  BOD  John  Heddon  attaining  the  age  of  twenty-one  years,  but 
"  I  will  order  and  direct  that  in  case  my  said  son  John  WUlt- 
"  lock  thall  have  any  male  issue  then  I  order  and  direct  thiU 
"  the  said  John  Heddon  shall  receive  the  rents  and  profits  of 
"  my  said  freehold  leasehold  fountainshold  lands  teaementi 
"hereditaments  and  estates  whatsoever  until  he  shall  attain 
"the  said  age  of  twenty-one  years  as  above  mentioned."  He 
next  proceeded  to  give  several  legacies  to  his  grandchildren, 
the  Heddons,  to  some  of  his  friends,  and  to  the  poor  of 
Bithop  Moiickton  in  the  county  of  York,  and  then  devised  thus : 
"  Item  as  to  all  the  rest  and  residue  of  my  real  and  pers<N»l 
"estates  of  what  nature  or  kind  soever  not  faereinbefoic 
■'  disposed  of   I  give   devise  and  bequeath   the 
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mg  the  age  of  twenty-one.    This  child  was  christened  Thomas,       1798. 
and  died  24th  January  1795.  whitelock 

The  question  for  the  opinion  of  the  Court  was,  Whether  the  ». 

aboye-named  John  Whitelock  the  first  son  of  the  Plaintiff  JoAn        K»i>oir. 
Whitelock,  or  the  said  Thomas  Whitelock  the  second  son  of  the 
said  Plaintiff  John  Whitelock,  or  either  of  them,  were  or  was 
entitled  to  any  and  what  estate  under  the  will  of  the  sa\dThom€L8 
Whitelock  their  grandfather  in  the  estates  thereby  devised? 

Le  Blanc   Serjt.  for  the  Plaintiff.     The  words  of  the  will, 
"at  the  time  of  my  said  grandson  John  Heddon  attaining  the 
"age  of  twenty-one  years"  are  not  descriptive  of  the  persons 
who  are  to  take,  but  only  of  the  time  at  which  they  are  to 
take.     If  this  be  true,  then  an  interest  vested  in  the  eldest 
infant  John   Whitelock  as  soon  as  he  was  born.    At  any  rate 
however  the  second  son  T.  Whitelock,  who  was  in  ventre  sa  mere 
at  the  time  of  John  Heddon'%  attaining  his  age  of  twenty-one, 
comes  within  the  description  of  the  above  words.    Doe  d.  Clarke 
T.  Clarke,  2  //.  Bl.  399.     Doe  d.  Lancashire  v.   Lancashire,  6 
r.  R.  49.    Miller  v.  Tunier,  1  Vez.  85.  (a)  (the  Court  said  that 
point  need   not  be  contended,  as  it  was  now  fully  settled). 
However  it  is  immaterial  which  of  the  sons  did  take;    1  only 
contend  that  if  either  took,  the   estate  given  was  a  fee.     The 
testator  devised  all  his  estates  to  his  grandson  by  his  daughter, 
but  foreseeing  that  his  son  might  have  a  son,  he  meant  to  sub- 
stitute that  son,  if  any  such  there  should  be,  in  the  place  of 
the  first  devisee,  who  was  then  living.     Now  if  the  sons  of  the 
son  shall  not  be  held  to  have  taken  a  fee,  they  will  have  a  less 
estate  than  the  son  of  the  daughter.  Besides  a  devise  "  of  all  my 
estate  or  estates"  will  carry  a  fee  unless  the  Court  sees  words  to 
narrow  the  construction.     As  to  the  supposed  words  of  limi- 
tation which  are  superadded;  "male  issue"  may  be  construed 
either  as  words  of  purchase  or  limitation,  according  to  the  intent 
of  the  testator,  and  the  residuary  clause  may  have  been  dictated 
by  unnecessary  caution.  Though  the  Plaintiffs  will  only  be  en- 
titled to  the  freehold  on  the  idea  that  either  John  or  Thomas  WMte^ 
Jock  took  a  fee,  since  nothing  has  been  done  to  bar  the  remain- 
ders, yet  if  an  estate-tail  in  the  freehold  passed  either  to  John  or 
Thomas  Whitelock,  the  leasehold  will  have  vested  absolutely  in 
them,  and  the  Plaintiffs  will  be  entitled  to  that  part  of  the  estate; 
^esa  indeed  the  nature  of  the  tenure  under  the  Archbishop  of 
York  may  make  a  difference.  If  "  male  issue  of  John  Whitelock^*^ 

(«)  Long  V.  BlatkaU  and  others,  7  Term  Rep,  100. 
•  R  3  be 
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I7dS.       be  construed  to  mean  all  male  descendants  of  John  WhUebck, 
Vriteloce  so  long  as  there  shall  be  any,  then  the  first  and  other  sons  mnit 
V.  take  sucessively  as  tenants  in  tail  male,  or  all  the  sons  mut 

Heddox.     ig^Q  as  Joint-tenants  with  several  inheritances  in  tail  male. 

Shepherd  Serjt.  for  the  Defendants.  John  tVJutelock  to(i 
only  an  estate  for  life.  The  express  words  of  the  will  give  to 
John  Ileddon  an  estate  in  fee ;  and  when  the  testator  uses  the 
same  words  of  description  in  the  provisional  devise  to  the  sm 
of  John  Wkilelock,  which  he  employed  in  the  devise  to  J^ 
Heddon,  he  only  meant  to  denote  the  premises,  and  not  tlw 
quantity  of  the  estate.  If  it  should  be  held  that  the  son  of 
John  Ifhitelwk  was  intended  to  take  a  fee,  then  the  residn&ij 
clause  must  be  rejected  altogether  as  havingnothing  to  operate 
upon.  There  is  no  case  where  the  word  "  estate"  or  "  estates' 
has  been  held  to  give  a  fee.  unless  accompanied  by  other  ex- 
pressions demonstrative  of  such  an  intention.  In  Dennd.  Moon 
T.  Melliir,  5  T.  R.fiS^.  it  was  held  that  the  word  "  heredita- 
ments" would  notgiveafee,  and  an  expression  of  Mr.  J.  BuUtr. 
which  was  thought  to  convey  a  contrary  opinion,  was  there 
commented  upon.  But  it  has  been  contended  that  t.be  sons  of 
John  }Vhitehck  by  force  of  the  words  "male  issue"  were  to  take 
an  estate-tail.  Those  words  are  only  synoninious  to  "son or 
sons"  before  used,  and  tliough  such  a  construction,  will  give» 
better  estate  to  the  children  of  the  daughter  than  to  those  of 
the  son,  yet  that  appears  to  have  been  the  testator's  intention; 
1st,  From  the  circumstance  of  his  having  given  to  John  lieddoi 
the  rents  and  profits  at  all  events,  till  he  attained  the  age  (if 
twenty-one:   and  2dlv,  From  his  having  made  hii 
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ventre  sa  mere  at  time  of  John  Heddon  attaining  the  age  of       1798. 
twenty-one,  should  have,  I  think  it  very  probable  that  he  would    whitelock 
have  said,  that  such  a  son  should  take  an  estate  in  fee;  and  pro*  v. 

bably  he  would  not  have  thought  of  the  limitation  over.     This  * 

question  however  has  not  been  asked  of  the  testator,  and  it  is ' 
but  conjecture  what  answer  he  would  have  made  if  it  had  been 
asked  ;  we  therefore  must  consider  what  he  has  said,  and  must 
put  a  reasonable  construction  on  his  words,  with  reference^ 
where  they  are  capable  of  different  constructions,  to  the  rest  of 
the  will.     H^  has  said  clearly,  that  he  meant  to  give  an  estate 
in  fee-simple  to  his  grandson  John  Heddon:  but  that  if  his  son 
John  Whitelock  should  have  a  son  or  sons,  then  he  meant  to  give 
a  benefit  to  such  of  them  as  should  be  living  at  the  time  when 
John  Heddon  should  attain  the  age  of  twenty-one.     It  is  most 
evident  that  he  meant  all  the  sons  of  John  Whitelock  who  should 
be  living  at  the  time  when  John  Heddon  should  come  of  age,  to 
have  a  benefit  of  some  kind  or  other:   And  the  words  "  such 
male  issue"  must  be  construed  to  be  so  far  synonimous  to  son  or 
sons,  as  that  in  some  manner  they  should  all  partake  of  this 
)>enefit.     Now  there  are  but  two  ways  in  which  this  can  be 
effected,  either  by  their  taking  as  joint-tenants,  or  in  succession 
in  tail  male.   In  the  strict  acceptation  of  the  words  "5t/cA  male 
issue"  taken  with  reference  to  the  words  "  son  or  sons"  before 
used,  they  mean  no  more  than  son  or  sons ;  but  when  I  consider 
that  these  sons  were  the  sons  of  his  own  son,  who  it  appears 
"weve  to  have  the  benefit  of  his  bounty  in  preference  to  the  son  of 
his  daughter,  and  that  this  word  "  issue"  is  a  collective  term,  ca- 
pable of  being  descriptive  either  of  person  or  interest,  or  both,  1 
think  it  reasonable  to  understand  the  word  "  issue"  in  its  largest 
sense,  so  as  to  deem  it  descriptive  of  an  estate  in  tail  male  to  the 
sons  of  John  Whitelock,  as  many  as  there  should  be  in  order  of 
succession.     This  is  what  the  words  will  bear.     As  to  the  argu- 
ment, that  a  fee  is  conveyed  to  the  sons  of  John  Whitelock  by  the 
word  "  estates,"  I  take  the  rule  to  be,  that  it  may  convey  a  fee  if 
the  Court  sees,  on  the  whole  context  of  the  will,  that  the  testator 
intended  that  it  should  do  so;  but  that,  in  its  strict  technical  sense, 
it  does  not  convey  a  fee.  I  apprehend  therefore  that  we  shall  cer- 
tify, that  Thomas  Whitelock  took  an  estate-tail  in  the  freehold. 

BuLLER  J.  The  first  question  here  will  be  on  the  sense  of  the 
word  "estate"  as  used  in  this  will.  There  are  many  cases  in  which 
this  word  has  received  different  interpretations.  Noscititr  a  socOsm 
Look  to  the  words  which  accompany  and  are  connected  with  it. 

B  4  What 
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1798.       What  I  said  in  a  former  case  with  respect  to  the  word  "  here- 
Wnitbiocx  ditamentfi"  has  been  mis-stated.     I  never  said  that  it  would  In 
t>-  all  cases  carry  a  fee;  but  that,  accompanied  with  other  words, 

it  might  carry  a  fee.  Lord  Ktiti/oti  thought  it  never  could,  aod 
'^(459.  that  was  the  only  point  in  which  we  differed.  Now  if  the 
word  "  estate"  will  not  pass  a  fee  in  this  case,  the  whole  dis- 
pute with  respect  to  the  freehold  is  at  an  end;  for  whetbff 
Thomas  Wbitelock  took,  an  estate-tail,  or  for  life,  will  mate  no 
difference;  though  I  concur  in  opinion  with  my  Lord,  that  the 
words  used  will  give  an  estate  in  tail  male. 

Heath  J.  1  am  of  the  same  opinion.  The  word  "  estate" 
must  be  taken  according  to  the  context.  There  is  a  casein 
Eq.  Cat.  Abr.  (a)  where  a  man  having  devised  the  residue  of 
his  goods,  leases,  mortgages,  estates,  debts,  ready  money,  and 
other  goods  whereof  he  was  possessed,  the  word  "estates"  wu 
confined  to  personal  estate,  being  coupled  with  chattels.  It 
may  give  an  estate  for  life,  in  tail,  or  in  fee,  according  as  the 
intention  of  the  testator  appears.  Here  I  think  it  carried  afe^ 
tail,  from  the  manifest  intent  of  the  testator  to  prefer  the  line 
of  the  son  to  that  of  the  daughter. 

RookbJ.  I  am  of  the  same  opinion.  The  word  "  estate" 
or  "  estates"  may  or  may  not  give  a  fee-simple,  according  ta 
the  context.  There  is  no  expression  in  this  will  to  shew,  that  it 
was  the  testator's  intention  to  describe,  by  the  word  "  estates," 
the  quantity  of  interest  which  was  to  pass,  but  only  the  pre- 
ss; and  1  think  it  does  appear  that  he  meant  to  give  aJi  e 
tail,  it  havingbeen  his  manifest  intention  to  give  an  inheritance  ta  J 
the  son  of  his  sou,  in  preference  to  the  grandson  by  his  dai 
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1798. 
Ablett  and  others  r.  Ellis.  Mayv^ 

^T^H  E  Plaintiff  having  declared  in  debt  for  a  sum  certain,  for  It  it  not  neces- 
-*•    work  and  labour  done,  goods  sold  and  delivered,  money  Ji'lf  i^o  ewor 
had  and  received,  and  on  an  account  stated,  "  which  the  De-  on  a  judgment 
fendant  had  agreed  to  pay ;"  the  Defendant  let  judgment  go  by  ^  appears  tbut 
default,  and  sued  out  a  writ  of  error,  but  did  not  put  in  bail  in  ^i*  action  wu 
error.     The  Plaintiff  then  proceeded  against  the  bail  to  the  ac*  apecific  con- 
tion ;  and  Shepherd  Serjt.  having  obtained  a  rule  to  shew  cause  *'*^^  W 
why  the  proceedings*  against  them  should  not  be  stayed  pend- 
ing the  writ  of  error, 

Le  Blanc  Serjt.  shewed  cause,  and  contended,  that  as  the  de- 
claration stated  an  agreement  to  pay  a  certain  sum,  the  Defend- 
ant by  lettingjudgment  go  by  default,  had  admitted  that  agree- 
ment, and  was  therefore  bound  to  put  in  bail  in  error  by  3  Jac. 
1.  c.  8. 

Shepherd contrdt  cited  Girling  y.  Baker,  Yelv.  227.;  BiddlesonY. 
Whyiel,  3  Burr.  1545.;  and  Trinder  v.  Watson,  3  Burr.  1666.; 
aad  insisted  that  the  form  of  action  was  not  sufficient  to  bring  a 
case  within  the  statute,  which  ought  to  be  construed  strictly. 

Ey  b  e  Ch.  J.  The  effect  of  obliging  this  Defendant  to  give 
bail  in  error  will  be  to  convert  all  those  actions  which  for  a 
century  past  have  been  actions  of  assumpsit,  into  actions  of  debt; 
and  the  same  mischief  will  again  arise  which  first  occasioned 
their  being  turned  into  assumpsit.  To  bring  a  case  within  the 
statute  of  James,  the  Court  must  see  distinctly  that  a  specific 
contract  has  been  entered  into ;  and  though  I  think  that  the 
statute  should  be  construed  liberally,  yet  it  does  not  appear  to 
me  that,  on  a  fair  construction,  this  form  of  declaring  can  be 
considered  within  the  meaning  of  it. 

BuLLER  J.  The  cases  seem  to  have  gone  on  a  wrong  principle, 
where  it  has  been  said  that  the  Court  ought  to  construe  the  act 
strictly.  If  that  be  the  true  construction,  it  ought  to  appear  that 
die  contract  is  for  a  specific  sum  payable  at  a  certain  time.  But  I 
should  have  thought  it  better  for  the  Court  to  say,  that  this  act 
which  is  a  remedial  law,  should  be  construed  liberally  to  prevent 
the  mischief  recited  in  the  preamble :  "  Forasmuch  as  his  High- 
ness's  subjects  are  now  more  commonly  withholden  from  their 
just  debts,  and  often  in  danger  to  lose  the  same,  by  means  of 
writs  of  error,  which  are  more  commonly  sued  than  heretofore 
they  have  been." — However  we  must  not  overturn  the  cases. 

(a)  Vide  trier  v.  Bridgnumf  t  East,  359.    PVehb  y.  Geddes^  1  Taunt.  540. 

Heath 
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Heath  J.  We  must  adhere  to  the  rule  which  has  been  laid 
down;  and  indeed  1  cannot  but  think  that  the  decisions  hare 
been -conformable  to  the  intention  of  the  Legislature,  as  the  act 
in  question  passed  soon  after  the  detennination  of  Slade's  cut 
(a),  where  it  was  held  that  an  action  of  oisumpsit  would  lie  in 
in  cases  like  the  present. 

RooKE  J.  Of  the  same  opinion.  ^^^^  absol«te  {*). 

(«}  4  Co.  9t.  b.  (t)  Vid.  AUxtttidtr  t.  Biu,  7  T.  R.449. 


"''""'•  Fox  and  Another  v.  Money,  Widow. 

TluDereadBDt  CIHEPHERD  Serjt.  having  obtained  a  rule  to  shew  cause  why 
vmnuA  af'tn  '^^  proceedings  in  this  case  should  not  be  set  aside  for  the 
•"•B"^"!'!!  following  irregularity  in  the  writ,  m.  that  it  was  tested  tlu 
fore  appMf     22d  Mat/,    instead  of  the  22d  April. 

■"*•■  W  Cockell  Serjt.  shewed  for  cause,  that  the  Defendant  bad  not 

appeared ;  and  therefore,  not  being  in  Court,  was  not  competent 
to  make  the  objection. 

iSAff/rAertf  cofffra  insisted  that  the  Defendant  was  bound  to  ob- 
ject in  the  first  instance. 

And  the  Court  (a&srnfe  Etre  Ch.  J.)  being  clearly  of  thit 
opinion,  made  The  rule  absolute. 

(«>  ViAn  Darin  V.  Oiecn,  pint,  Sii.    Roseri  v.  Jenkitu,  post,  3B3. 
WUhtriaglBH,  i  Tauiil.  SiS. 


iltgibtb.      Doe  ex  dem.  Gertruof.  Baroness  Dacbe  v.   Mart  Jake  j 
Roper  Dowager  Lady  Dacre. 
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formerly  his  nurse,  an  annuity  of  50/.  for  her  life  charged  on        1798- 
the  same  estates;   to  his  nephew  George  Rice  and  his  niece  ]>ob ex dem. 
Lucy  Rice,  children  of  his  sister  Mrs.  Rice,  a  legacy  of  1000/.       Dacbk 
each ;  and  to  his  cousin  Robert  Trevor,  brother  of  Dr.  Richard      dacre, 
Trevor,  a  like  legacy  of  1000/.  charged  in  default  of  his  personal 
estate  upon  his  said  estates  in  Middlesex,   Denbigh,  and  Flint. 
He  then  devised  **  all  his  manors,  messuages,  tithes,  lands,  te- 
**  nements,   and  hereditaments  lying  and  being  in  the  said 
'*  counties  of  Middlesex,  Denbigh,  and  Flint,  or  elsewhere  not 
*•  before  disposed  of,  subject  to  the  charges  before  mentioned, 
unto  and  amongst  his  dear  sisters  Grace  Trevor,  Mary  Trevor, 
Ann  the  wife  of  the  Honourable  G.  Boscawen,  Margaret  Tre' 
vor,  Ruth  Trevor,   Gertrude  Trevor,  and  Arrabella  Trevor, 
during  their  natural  lives  respectively  share  and  share  alike, 
a    *'and  from  and  after  the  decease  of  any  of  them,  then  the  part 
"  or  share  of  her  or  them  so  dying,  to  go  to  the  first  and  other 
^;   **  sons  of  such  of  them,  so  dying,  and  the  heirs  of  his  and  their 
2%   **  bodies  successively,  and  in  default  of  such  sons  then  to  and 
*'  amongst  the  daughters  of  his  said  sisters  so  dying  as  tenants 
-^   **  in  common,  and  not   as  joint-tenants  and  the  heirs  of  their 
*'  respective  bodies  issuing,  but  in  case  any  of  his  said  seven 
yt  •*  sisters  last-mentioned  should  die,  without  leaving  any  issue 
^i  *'  of  her  body  begotten,   or  that  such  issue  should  die  before 
3>  ''he  or  she  should  attain  his  or  her  age  of  twenty-one  years, 
"  and  without  issue,  then  he  gave   her  share  to  and  amongst 
**  the  suiTivors  or  survivor  of  his  said  seven  sisters  and  their 
~    ''  issue,  to  go  and  descend  in  like  manner  as  before  is  men-  ^ 
*•  tioned  as  to  the  shares,  parts,  or  proportions  before  given  to 
*•  them  respectively."    Then  having  given  the  overplus  of  his 
personal  estate,  plate,  and  jewels,  after  debts  and  legacies  paid, 
to  be  divided  amongst  his  said  seven  sisters,  he  proceeded  thus : 
''  And  I  do  further  will  and  appoint  that  in  case  all  my  said  seven 
*^  sisters  shall  happen  to  die  without-  issue,  or  leaving  issue, 
**  such  issue  shall  all  die  before  he,  she,  or  they  shall  attain  the^ 
'*  age  of  twenty-one  years  and  without  issue,  that  then  my  said 
*'  estate  in  Middlesex  2Lnd  Wales  (subject  as  aforesaid)  shall  go 
*'  to  and  be  enjoyed  by  such  person  or  persons  who  shall  then 
*'  be  entitled  to  my  estate  in  Sussex  hereinbefore  devised." 
The  testator  died  the  9th  September  1743.  On  the  27th  of  Jii/y 
^      1744,  Gertrude  Trevor,  one  of  the  seven  sisters,  married  the 
^      Honourable  Charles  Roper,  and  had  issue  two  sons,  Trevor  Charles 
Jlaper  (afterwards  Baron  Dacre)  and  Henry  Roper  (who  died),and 
"     bImo  a  daughter  Gertrude  (now  Baroness  Dacre,  and  lessor  of  the 

Plaintifi). 
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PlaintiS").  Tbe  Honourable  Charles  Jtirper  died  leaving  Cerlrn^ 
a  widow,  Ruth  and  Margaret,  two  of  the  seven  sisters,  died 
without  issue,  whereby  the  other  five  sisters  became  each  seised 
forlifeof  one-fifth  of  theaeestatcs.  On2doi  March  1773,  T/r- 
Tor  Charles  Roper  the  son  of  (iertrade,  one  of  the  seven  sialen, 
married  Mart/  Jaiic  Ftudi/er,  and  previous  to  such  marriage  a 
recovery  was  suffered  of  the  one-fifth  of  which  his  mother  wu 
seised  for  life,  with  remainder  to  him  in  tail,  and  the  same  wi* 
settled  on  the  issue  of  that  marriage,  with  remainder  to  his  wife 
for  life,  remainder  to  himself  in  fee ;  which  remainder  passed  bj 
his  will  to  his  wife  the  Defendant.  (So  that  as  to  that  one-fi!Ui 
the  Plaintiff  laid  no  claim.)  Afterwards  by  the  death  of  il/iif| 
Trevor,  unmarried  and  without  issue,  in  March  I7S0.  her  ooe- 
fifth  became  divided  among  herfour  surviving  sisters  (jrace.Aen, 
Geitriide,  and  Arraliella,  each  taking  thereby  one-fourth  of  ha 
one-fifth  part.  In  July  1780,  Gertrude  Ro;>erdied;  whereby  u 
well  her  one-fifth  of  the  whole,  of  which  a  recovery  had  beoi 
suD'ered  on  her  son's  marriage,  as  her  one-fourth  share  of  ha 
sinter  Mary's  one-fifth,  descended  to  Trevor  Charles  Roper  \m 
son.  Afterward;?,  in  1789.  Arrahella  Trevor  died  unmarnedi 
whereby  lier  one-fifth  part  of  the  whole,  and  lier  one-fonril 
part  of  lier  sister  Mark's  one-fifth,  became  divided  among  hff  ■« 
only  surviving  sister  Grace,  Mr.  lioscawen  the  son  of  v^nn  Trmr,  li 
and  Trevor  Charles  Roper,  son  of  Gertrude  Trevor,  in  thirds,  Bj 
which  means  Trevor  Charles  Roper  (then  Lord  Dacre)  becam 
seised  in  tail  (besides  the  one-fifth  of  which  the  recovery  fuJ 
been  Buffered)  of  one-fourlh  of  one-fifth,  being  his  share  rf, 
Mari/'s  fifth  part,  and  of  one-third  of  one-fifth,  and  one- 
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This  case  was  twice  argued,  once  in  Trinity  Term  last  by  1798. 
Williams  Serjt.  for  the  Plaintiff,  and  Shepherd  Serjt.  for  the  DoEMTd 
Defendant,  and  again  in  this  Term  by  Le  Blane  Serjt,  for  the  Dace* 
former,  and  Cockell  Serjt.  for  the  latter.  Dacrk. 

Arguments  for  the  Plaintiff.     It  will  be  contended  on  the 
other  side,  that  as  the  words  "in  default  of  such  sons"  intro- 
duce the  limitation  to  the  daughters,  that  limitation  is  contin- 
gent, and  the  contingency  having  happened  by  the  birth  of  a 
son,  all  the  subsequent  remainders  are  destroyed.     But  those 
words  do  not  create  a  contingency,  being  only  a  continuation 
of  the  preceding  limitation  to  the  sons,  and  mean  the  same  as 
if  the  testator  had  said  *'on  failure  of  the  preceding  limitation." 
This  construction  is  warranted  by  the  general  intent  of  the  tes- 
tator appearing  on  the  face  of  the  will.     The  survivorship  be- 
tween the  seven  sisters  being  to  take  place  only  in  case  of  the 
death  of  any  of  them  without  leaving  any  issue  of  their  bodies 
begotten,  or  the  death  of  such  issue  before  he  or  she  shall  attain 
fte  age  of  twenty-one  and  without  issue,  shews  that  the  testator 
liad  it  in  contemplation,  that  all  the  issue  of  his  seven  sisters, 
loth  male  and  female,  would  take,  independent  of  any  contin- 
pocy;  and  the  limitation  to  Dr.  Trevor,  being  to  take  place 
OQiy  in  case  there  should  be  no  issue  of  any  of  the  sisters,  proves 
Ae  same  intent.  Moreover  the  testator  by  his  will  has  excluded 
b  sister  Rice:  but  if  the  words  in  question  should  he  held  to 
Blake  the  remainders  over  contincrent,  the  cross-remainders  to 
tte  sisters,  and  the  reversion  to  Dr.  Trevor,  would  be  put  an 
end  to  by  the  birth  of  a  son  of  any  one  of  the  seven  sisters,  and 
tie  excluded  sister  would  take  with  the  others  as  co-heiress. 
Indeed  the  very  situation  of  these  words,  placed  as  they  are 
between  the  two  limitations,  shews  that  they  were  intended  to 
toonect  them,  and  to  give  to  the  daughters  on  failure  of  issue 
>»ale.     The  Court  will  do  in  this  case  what  they  have  usually 
4wie,  namely,  construe  the  subsequent  words  by  the  preceding 
faaitation,  Tuckv.  Frencham,  Moore  13.  Di/er  171.  1  Anderson  8* 
Cd.  Uii.  21.  a.  note  126.  ed.  15.    Claxton  v.  Glazier,  cited  by 
Mead  J.  Moore  124.  and  in  Cro.  Eliz.  16.  by  the  name  of  G/o- 
«r  and  Clatche's  case.    Now  the  preceding  limitation  being  to 
fte  sons  in  tail  general,  the  subsequent  words,  "  in  default  of 
aach  sons,"  may  be  read,  "  in  default  of  the  preceding  limi- 
**tation."    Where  a  testator  in  creating  a  remainder  has  used 
Aoitneasorincorrectnessofexpression,  the  Court  will  noton  that 
•ccount  construe  the  remainder  to  be  contincrent.  Nicholas  Lee' a 

C3 
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1798.        case,  1  Leon.  285.  3  Leon.  106.  Holcrofi'<i  case.  3foore486and 

DoTeiTdem    ^^*^'     ''°''  ^'  ^'"''^y>  2  Fer/i.  651,     Besides  there  are  manj 

DAcnR       cases  in  which  the  Court  hsa  even  added  words  with  a  view  to 

Dacbg       eft'ecliiate  the  apparent  intention  of  the  testator.     Spatdingj. 

Spalding.  Cro.  Car.  185.    Evam  \.Astlfy.  3  liurr.  1570.  (fto 

T.  Sflriw,  5  7J«rr.  2703.  Ambl.  701.     The  word  "  de(auU,"b 

law,  means  failure,  whether  there  have  been  sons,  and  audi 

Hons  have  died,  or  whether  there  have  been  any  soqs.    Tbu 

if  issue  die  without  leaving  issue,  they  are  said  to  have  died 

without  issue.     In  a  forinedon  the  writ  always  supposes  tht 

donee  to  have  died  without  issue,  and  it  is  no  variance  if  it 

appear  that  there  has  been  issue,  and  that  issue  has  since  failed. 

There  is  however  one  case   in  modem  times  which   seems  to 

militate  against  the  lessor  of  the  Plaintiff,  namely,  K.te»t{i\ 

a 
l*inid.OT-  fa)  A  note  dI'iIiiI  rue  to  the  rnllanint!  tan  of  G.  Corth,  ami  tliehrinoflM 
""■'^■"•^"''r  (ffeciwuread  byMr.JntIice0iilI(T,in  respective  bodlei,  in  whom  Uie  ttiaa 
6EsmI,  341.  hUjiidKinrnl.  Ktrtit  ex  ilnm.  I'inHockie  tliDiiId  liecomr  vpiled,  thonid  raki  ffli 
Goedrig*!  r.      u^.,  y_  Uickim,  ».  «.  «.  tS  Gro.  3.  lodUIor's  uinie.    H™ry  Uakiu  tIm  IB 

^mu,4M.dcS.       Iq  ejpciii.ent  bdwei-ii  ILcse  pBTlini,    tk  lor  died  ihlOetabrr  171H,  Imuib 
88-91.  innAhtfoTtVotA  Mmifitld  »X\btGuUd-    brotlur  P.  O.  »nd  Grnee  the  *iftrf«i 

hatt  Silllnfti  alter  £uUn-  Term  1763,  ■  PkUip  Pimiotk,  faia  niece  and  heiratiN, 
tpeciHl  Teidict  was  Ibiiud,  tiatiDg  (ai  P.  D.  eolered.  atid  nn  nt  Afai  !'# 
far  HI  l>  mateiial)  asrollowa:  dMitfteiuhosrdreemtt  Piilifflnd 

HiKTf  Dula»iit  iM'ing  leisrd  in  fca  of   and  Gtati  hin  wife  liecani*  seueil,  n4 
tbepremiaMinqnettion.on  [liealh'4Hf.    Pn%tck  and  Cruet  iiis   wire  had  iaa 
1747,  daviied  llii!  uina  le  tii>  broliier    one  son,  Dakbu  Pintimk,  oho  wHtai 
P.  D.  for  life,  and  after  liii  decpue  to    alter  Ihe  deaih  of  the  lemator  u^did 
bia  niece  GrBK  l'in*»tk  for  life,  llien  to    an  infuut,  and  Ibree  daoshten.  UBft 
iirrserTe  cantm|[(Dt  remain-     EUsvbrth,  bom  in  Ihe  lifcliiBeitflbiB' 
rier(liedeee>iiCDr/>.O.and     lalor,  nnd  Mary  and  Cratt,  hoiaiJM 
Grave  P'aaock  "  in  [rail,  and  lo  nnd  for     ttie  di'ceuie  of  the  testator.   DaMnfr 
Ibemeand  bcimurortliclir<tganc>rbii     necA  tlie  son,  aud  FAizAibtlk  itiB i^\ 
Dlrre  Graci  Pinn-ck,  lawfully  to  bn  he-    ler.  died  williaal  iuue  in  Ibe  llfelBH'f 
and  llie  heir*  of  the  body  of    I'kitip  and  Groce  Pi        -      -       - 
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ex  dem  Pinnock  v.  Dickson,  K.  B.  Mich.  1783.  The  words  used 
in  that  case  do  not  indeed  materially  vary  from  those  now  in 
question.  But  it  is  to  be  observed,  that  it  was  the  interest  of 
[>oth  parties  in  that  case  to  glance  at  the  words  "  want  of  such 
ssue  male,"  because  a  vested  remainder  would  have  defeated 
he  estate  of  both.  Lord  Mansfield  saw  that  the  remainder-man 
ras  interested,  and  ordered  that  he  should  be  heard ;  but  his 
iase  was  never  fully  argued,  no  authorities  were  cited,  nor  was 
he  Court  reminded  of  any  arguments  from  the  tenor  of  the  will. 
Besides,  as  the  reason  for  putting  a  strict  construction  upon  the 
?ord3  "  want  of  such  issue  male,"  in  that  case,  was  in  order  to 
rive  effect  to  the  manifest  intention  of  the  testator,  the  Court 
nay  consider  that  case  as  an  authority  for  construing  similar 
8^'ords  according  to  the  intent  of  the  testator  in  this  case. 

Arguments  on  the  part  of  the  Defendant.  The  remainder  over 
to  the  daughters  is  only  a  contingent  devise,  in  the  event  of  there 
being  no  son;  and  the  birth  of  a  son  rendered  such  remainder 
roid.  It  has  been  contended,  that  if  this  construction  should 
|>TeTail,  the  cross-remainders  and  ultimate  limitation  will  be  de- 
feated ;  but  as  they  are  made  to  depend  on  an  uncertain  event,  no 
Lnnunent  can  be  drawn  from  them.  No  case  has  been  cited  to 
ihew,  that  the  words  "default"  and  "  want"  are  synonimous; 
:he  extensiveness  of  the  word  **issue,"  with  which  they  have  been 
:onnected,  is  the  reason  why  the  cases,  in  which  either  of  them 
lave  been  used,  have  been  decided  in  the  same  way.  If  the 
cords  "  in  default  of  such  sons,"  shall  be  held  to  mean,  "if  such 
ions  be  not  bom,  or,  if  born,  when  they  die,"  the  estate-tail,  before 


1798. 

DoK  ex  dem* 
Dacrb 

r. 
Dacks. 


hat  tbm  daoghters  took  only  estates  for 
ife,  ortbat  if  moy  thing  more  was  neees- 
larf  to  satisfy  the  intention  of  the  testa- 
kBT,  tfaej  took  joint  estates  for  life,  with 
remainders  in  tail  to  their  children :  for 
Iba  Defeodaat  it  was  insisted,  that  the 
teagbtars  look  an  estate-tail:  and  for 
the  Reoiainder-nian,  that  on  the  birth  of 
a  aoo,  the  astate-tail  vested  in  him,  and 
Ihaa  the  remainder  over  vested  also. 

Lord  MAMsnRLD.    No  case  exactly 

te  sane  as  this  has  ever  been  decided,  or 

ptriwpt  aver  wiU  be ;  but  the  case  of  (1 ) 

Bridimi  v.  Pmge^  which  occurred  hist 

wcdL,  was  very  like  it.    In  my  private 

•oiaion  I  think  that  the  whole  was  a 

wrader;  bat  that  conjecture  is  not  a 

fcaadatioB  for  a  judicial  determination. 

Vc  cannot  supply  a  limitation  to  the 

of  the  daaghtersy  for  the  words  are 

The  estate  is  given  to  the  sons 

(1)  Vid.pM<9P«S€1. 


and  tlie  heirs  of  their  bodies  generally, 
and  *'for  want  of  such  issue  male,"  (which 
must  mean  sons,)  over.  If  therefore  the 
estate  is  to  go  over  for  want  of  sons,  the 
contingency  od  which  the  daughters 
were  to  take  has  not  happened, for  there 
was  a  fton  who  took,  so  no  want  of  sons, 
and  the  event  in  which  the  daoghters 
were  not  to  take  has  happened.  I  am 
satisfied  with  this  construction,  becausa 
it  effectuates  the  intention  of  the  testa- 
tor,  as  the  daoghters  will  take  in  fee. 

WiLLES  J.  On  such  an  embarrassed 
will  it  is  diflicolt  to  find  out  a  right  con- 
struction. It  is  clear  that  the  line  ofCcr» 
bin  was  not  to  take  until  after  a  general 
failure  of  issue  of  the  Pinnocks*  The  es- 
tate to  the  daughters  is  a  joint- tenancy. 
Co,  LUl,  182.  Cnok  v.  Cwik,  8  Vem.  646. 
Judgment  for  the  Plaintiff  for  one 

moiety,  and  for  the  Defendant 

for  the  other  moiety. 

given 


1798. 
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given  to  the  bodb,  will  be  restraiaed  to  an  estate  for  life ;  liiMtf 


Dob  n  dia,  >n  the  event  of  the  sona  dying,  the  daughters  would  have  a 
Dacri  right  to  take.  The  Plaintiff  therefore  must  insist,  that  tbt 
Dacri.  words  "  default  of  such  sons,"  mean  "  default  of  such  issue;" 
which  will  hardly  be  assented  to  by  the  Court.  All  that  ma 
decided,  in  Tack  v.  Fremham,  was,  that  the  testator  intended 
to  use  the  word  "  heirs"  in  the  same  sense  in  both  clauses  of 
the  will.  The  same  observation  applies  to  the  case  in  the 
mai^in  of  Dyer.  In  /r«  v.  Lrgge,  3  T.  R.  488.  in  the  note, 
where  the  remainder  over  was  held  to  he  vested,  the  words 
were  large  enough  to  comprehend  the  issue  of  the  childieit, 
which  the  word  "sons"  is  not.  Even  the  word  "issue"  bu 
been  restrained  to  "children."  Doe  v.  Perron,  3  T.  &,  484. 
The  interest  of  the  remainder-man  in  Keene  v.  Dixon  was  takes 
into  consideration ;  for  Lord  Man^ield  desired  that  he  shoald 
be  heard  by  his  counsel,  and  considered  it  in  his  opinton, 
though  he  clearly  thought  that  the  words  "  for  want  of  sod 
.  issue  male"  created  a  contingency.  Mr.  J.  BuUer,  alluding  ta 
that  case  in  Doe  v.  Perron,  3  T.  R.  495.  seems  to  have  thongbt 
that  the  principal  point  decided. 

EvRE  Ch.  J.  I  think  that  we  do  not  want  the  authoritf  of 
cases  at  this  timeof  day  to  establish  the  rule  of  law  on  wbicbn 
are  to  proceed  to  be  this :  that,  in  the  construction  of  a  will 
whether  the  words  used  be  technical  or  not  technical,  or  ereonf  ' 
vulgar  and  common  parlance,  the  Court  is  to  put  that  sense  op- 
on  them,  in  which,  on  a  fair  consideration  of  the  whole  contaL^ 
they  collect  that  the  testator  intended  to  use  them.  Id  tki^ 
onse,  the  words  on  which  the  diflicully  arises  are  by *- 
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tliat  the  jBOhs  should  take  an  estate-tail,  but  also  that  the  daughters       1798. 
should  take  such  an  estate,  failing  the  sons.  Then  let  us  consider  dob  ex  dem. 
in  what  sense  the  testator  supposed  that  he  had  used  the  words      Dacru 
which  constitute  the  limitation  to  the  daughters.  Immediately  af-      dacbs . 
ter  the  disposition  to  the  daughters,  he  says,  "In  case  any  of  my 
•aid  seven  sisters  last  mentioned  shall  diewithoutleavinganyissue 
of  her  body  begotten,  and  that  issue  shall  die  before  he  or  she  shall 
attain  his  or  her  age  of  twenty-one  years,  then  I  give  her  share  to 
my  surviving  sisters/'   He  gives  an  interest  to  the  surviving  sis- 
ters in  the  event  of  one  sister  dying  without  either  son  or  daughter: 
and  expressly  says  therefore,  that  their  shall  be  no  survivorship  if 
'     any  of  the  daughters  should  have  issue  either  male  or  female.  Did 
^     he  not  then  suppose  that  he  had  used  words  sufficiently  strong  to 
^    give  an  estate-tail  to  the  daughters  in  the  event  of  the  sons  dying 
-'    withoutissue?  Next  comes  the  limitation  to  Dr.  Trevor,  which  was 
'   to  take  place  in  the  event  of  every  one  of  the  sisters  dying  without 
^    either  sons  leaving  issue,  or  daughters  leaving  issue,  and  such  is« 
-^  sae  dying  under  twenty-one.    Did  he  not  then  understand,  that 
^''  by  the  original  devise,  and  by  the  clause  of  survivorship,  he  had 
given  over  every  share  of  each  sister,  to  the  sons  first  and  their  is- 
■*  aue ;  and  that  limitation  failing,  to  the  daughters  and  their  issue? 
•«  Would  he  have  confined  the  clause  of  survivorship  to  the  death 
^the  sons  and  daughters  of  his  sisters,  under  £  I  and  without  is- 


-  •He,  if  he  only  meant  to  give  a  contingent  limitation  to  the  daugh- 
^  ^^'B  in  the  event  of  no  son  being  born?  Or  would  he  have  clogged 
«eiimitation  to  T>r.  Trevor  with  the  existence  of  persons  to  whom 
1  #t  ^^  "^*  given  any  interest?  The  next  consideration  is,  whether 
J  .  ^e  H^ords  will  bear  that  construction  which  the  testator  palpably 
^^ricied  to  give  them.  I  do  not  feel  disposed  to  go  all  ibp  lengths 
r^  ^'^^  t^  some  of  the  cases  on  wills  would  warrant.  I  am  for  assist- 
^*  "^^^  a  reasonable  extent,  testators,  who  are  not  always  assisted 
1^  ^*^^best  advice,  and  whose  state  of  mind  often  partakes  of  the 
in  which  their  bodies  are ;  and  whose  advisers,  if  they  have 
«  knowledge  of  law,  frequently  make  a  strange  mixture  of 
ical  and  common  words.  When  1  have  srot  at  the  testator's 


ing,  I  will,  if  possible,  give  such  a  construction  to  his  words 

y  carry  his  meanin&r  into  execution;  but  if  he  has  not  ex- 

«d  his  will  in  such  words  as  can  bear  out  bis  meaning,  then 

ill  must  take  its  effect  accordincr  to  the  construction  which 

ords  will  bear,  and  his  intention  will  be  defeated.  In  short, 

^  depart  from  the  technical  sense  of  words  to  effectuate  the 

^^^tion  of  testators  as  far  as  possible,  without  violating  the  rules      [  258  ] 


The  words  used  in  this  case  are,  ''in  default  of  such 
^L.  I.  s  sons." 
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17d8.  sons."  It  is  impossible  to  say,  without  refereoce  to  the  contut, 
Dos  «  iem,'  ^^^^  ^^  meaning  of  these  words  is.  1  do  not  know  a  Uiga 
Dackb  or  looser  word  than  "  default."  Abstracted  from  atber  Todi, 
Dacrs.  what  does  it  mean?  In  the  expressions  "judgment  by  default," 
and  "  a  juror  making  default,"  we  understand  it  difierentlj. 
In  its  largest  and  most  general  sense  it  seems  to  mean,  failing. 
It  has  been  argued,  that  the  birth  of  a  son  would  satiafy  At 
words,  and  shew  that  there  was  no  default,  and  consequent^ 
defeat  the  remainder.  Is  there  any  reasonable  ground  forH 
conSuing  the  word  "  default,"  as  to  make  the  mere  birth  of  a 
son  destroy  the  contingency  contrary  to  the  plain  sense  of  the 
testator,  who  clearly  meant  the  default  of  such  a  son  ai  woald 
take  the  benefit  of  his  devise;  whereas  a  son  dying  ia  the  life- 
time of  his  mother  could  take  nothing?  By  the  word  "  default," 
the  testator  meant  to  denote  the  failure  of  that  son  at  EOme 
time  or  other.  Without  referring  to  the  context,  natural  death 
is  thecircumstance  which  he  may  tirstbe  supposed  tobave  poinl- 
edat:  if  there  should  be  sons,  and  they  should  die,  then  tk 
daughters  should  take.  But  if  we  look  to  the  context,  it  wiil 
appear  that  he  meant  failure  of  those  sons  to  whom  an  interest 
was  given  by  thetbrmer  partofthe,devise.  (a)  "Such"  isanord 
of  reference,  and  may  be  referred  either  to  the  individual  person, 
taken  abstractedly  from  any  thing  connected  withbini;  orilis 
powerful  enough,  where  the  intent  appears,  to  include  everj 
circumstance  added  to  the  description  of  the  person  in  the  (cf 
mer  part  of  the  devise.  The  moat  obvious  meaning  of  "  end 
son,"  in  a  provision  of  this  nature,  is,  that  son  to  whom,  aadtt 
whose  issue,  he  had  given  an  estate  in  the  former   tQBtSBtt. 
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intent  of  the  testator,  is  applicable  to  this  case.    There  the        1798. 
question  was,  whether  a  former  estate,  expressly  given,  should  poB  ex  iNm. 
be  defeated  ?  here  it  is,  whether  a  new  limitation  shall  take      Dacrb 
place?  Yet  if  we  adhere  strictly  to  the  words  "  default  of  sons/'      liicai. 
it  will  have  the  effect  of  giving  an  estate-tail  to  the  daughters, 
in  preference  to  the  issue  of  a  son.    That  indeed  would  be  a 
^      most  violent  construction,  because  it  would  disappoint  an  ex- 
^     press  limitation;  whereas  here  the  question  depends  on  the 
L      construction  of  the  particular  words  creating  the  limitation ; 
2     but  as  applied  to  the  apparent  intent  of  the  testator,  it  is  equally 
^     riolent  and  improper.     I  think  therefore  that  we  are  bound  by 
.f    every  rule  to  say,  that  this  testator  meant  to  use  the  words  **  in 
z^    default  of  such  sons,''  in  the  sense  of  *'  failing  the  limitation  to 
"^   the  sons ;"  and  that  the  daughters  did  take ;  which  disposes  of 
r-4'>  this  question. 

=3       BuLLER  J.    The  difference  which  prevails  between  me  and 
mu\  the  rest  of  the  Court  lies  in  a  very  narrow  compass.     I  agree 
•  2  that  a  testator  may  express  his  intention  by  what  words  he 
^  pleases,  and  the  Court  is  so  to  expound  his  expressions  that 
B-   erery  word  may  stand  if  possible.    The  Court  is  to  pronounce 
^    according  to  the  apparent  intent  of  the  testator,  but  that  in- 
i-'    tent  must  be  found  in  the  words  of  the  will,  and  is  not  to  be 
collected  by  conjecture  dehors  the  will,  or  as  my  Lord  Chief 
Justice  expressed  himself  in  a  late  case,  as  the  question  has  not 
been  asked  of  the  testator,  it  is  but  conjecture  what  would  have 
1>een  his  answer.     I  hold  that  if  there  are  repugnant  or  incon- 
sistent clauses,  the  Court  must  take  the  whole  will  and  find 
the  meaning  as  far  as  they  can ;  but  if  the  words  are  sensible, 
E    and  there  are  none  used  but  what  may  stand,  then  they  must 
all  80  stand,  and  the  will  must  be  construed  according  to  the 
:i    plain  meaning  of  those  words,  without  any  ingenious  conjec- 
ture whether  the  testator  meant  more  or  not.     In  this  case  it 

-  has  not  been  argued  that  any  part  of  the  will  is  inconsistent, 

r_    ar  that  every  word  may  not  stand.     It  has  been  contended,  * 

-  that  the  words  "in  default  of  such  sons"  mean,  either,  if  there 
:-»  are  no  sons,  or  if  there  are  sons  and  those  sons  die,  and  that 
>,  the  words  are  capable  of  either  of  those  interpretations.  But  I 
-^  think  that  the  testator  could  not  mean  that  where  the  sons  died 
^  the  estate  should  go  over,  because  I  find  on  the  face  of  the  will 
..   that  if  there  was  a  son,  that  son  should  take  an  estate  in  tail 

general,  and  consequently  his  issue  should  take  after  him.  The 
m-'  ^rds  however  may  be  construed  "  if  there  be  no  sons ;"  and 

tiiere  there  are  two  constructions,  one  of  which  is  sensible  and 
^     '  s  2  the 
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the  other  not,  you  must  take  that  which  ig  seosible  and  RJeet 
the  other.  Thug  stands  the  first  argument.  Theo  it  was  a^vcd 
that  on  the  authority  of  cases  we  must  make  the  words  bend  t« 
the  intent.  But  all  the  cases  which  have  been  cited  depend  aa 
the  ground  of  the  will  being  repugnant  or  inaccurate.  Htm 
in  Tuck  V.  Fremham,  the  first  limitation  toheirs  male,  and  dit 
Bubsequeut  remainder  over  in  case  the  devisee  should  die  widio 
out  heirs  generally,  being  inconsistent,  it  was  necessary  for  thi 
Court  to  take  the  whole  together,  in  order  to  discover  the  ml 
meaning  of  the  devisor,  and  then  to  put  a  suitable  constznc- 
tion  on  his  words.  So  in  the  case  of  White  v.  Barber,  the  will 
was  very  inaccurate,  and  the  Court  were  obliged  to  take  a  li- 
berty with  it  in  orderto  make  sense.  In  Spalding  v.  SpalAg, 
the  devise  over  was  inconsistent  with  the  preceding  limitation. 
With  respect  to  the  case  of  Evans  v.  As/let/,  the  proviso  that 
the  devisees  and  their  "  descendants"  should  take  the  uame 
and  arms  of  the  devisor,  was  inconsistent  with  a  mere  estala 
for  life.  My  distinction  is,  that  in  incorrect  wills  the  Couit 
may  take  liberties,  but  that  if  the  words  are  correct  they  bars 
no  power  to  make  any  alteration.  In  this  case,  as  the  testatoi 
has  spoken  plainly,  it  is  no  matter  what  he  would  have  said  if 
he  had  been  asked.  Indeed  if  he  had  been  told  what  would 
become  of  his  estate,  he  might  have  given  different  answen. 
He  would  not  have  acted  unreasonably  if  he  had  said,  Uui 
without  any  wish  to  continue  the  estate  in  his  family  for  em, 
he  should  be  satisfied  if  in  case  either  of  his  sisters  should  ksn 
a  son,  the  estate  were  secured  to  him.  Besides  we  must  recol- 
lect that  in  great  families  when  a  son  is  bom,  very  little  regiri 
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pute.  (Here  Mr.  Justice  Buller  referred  to  his  own  notes  of  the 
cmses  of  Denn  ex  dem.  Briddon  and  Wife  v.  Page  and  another 
{a),  and  Keene  ex  dem.  Pinnock  and  Wife  v.  Dickson).  In  both 
those  cases  the  Court  was  of  opinion  that  the  word  "  such'' 
coald  only  refer  to  that  issue  which  had  been  before  mentioned, 
tit.  to  the  sons.  Looking  at  these  cases,  then,  1  do  not  feel 
myself  at  liberty  to  reject  any  word  of  the  will  before  us.  The 
cIsQses  are  sensible  throughout,  and  the  plain  construction  of 
the  limitation,  "  in  default  of  such  sons,"  is,  that  the  daughters 
shall  take  in  case  there  be  no  sons. 

Heath  J.  It  seems  admitted  both  by  the  Bar  and  the  Bench, 
that  the  clear  intention  of  a  testator  will  control  the  literal  con* 


(«)  Dmm  ex  dem.  SrUden  aod  Wife 
V.  P^€  and  Another,  H.  12.  M.  t5  G,  3. 
ICllEtft,  60S. 

!■  ^iectmeot  tried  et  Derbjf^  1783« 
te  Jwy  fomid  a  verdict  for  the  lesnom 
tf  the  HlaiBtiff ,  iohject  to  the  opinion 
if^  Coart,  on  e  cue  which  (m  ftr  at 
h  aateriai)  stated,  that  the  testatrix  de- 
find  laBda  to  iS.  NMh^  ion  of  T.  and  Af. 
Hnkf  for  life,  remainder  to  tmsteet  to 
fnmf€  contingent  remainders,  remain* 
te  to  the  first  and  other  sons  of  S.Ntuh^ 
aid  the  beirf  male  of  his  and  their  bo- 
tes; ''for  default  of  such  issue,  to  the 
*ast  and  behoof  of  all  and  every  the 
*danghter  and  daogliters  of  the  body 
*ar  the  said  T.  Nm$kj  on  the  l)ody  of  the 
*«id  M.  his  wife  begotten  and  to  be 
*bcfOtten»  and  for  defiiolt  of  tueh  issue 
*tn  the  uaa  and  behoof  of  the  right 
*hcimof  the  said  T.  N»$h  for  everj*" 
that  &  Smwk  died  leaving  a  daughter, 
Mmrf^  oo«  of  the  lessors  of  the  Phiin- 
tiff;  that  Jane,  a  daughter  of  T.  Noih, 
•a  the  death  of  her  brother  S,  Nush^  en- 
tH«i  hito  poasession  of  the  premises  in 
fBCitioD,  suffered  a  common  recovery, 
aai  CMiveyed  to  the  Defendants. 
Hm  4|neatuMi  fn  theCourt  was,  whether 
UB  estate  for  life  or  an  estate-tail? 
far  the  lessors  of  the  Plaintiff 
that  the  words  *'  default  of 
!■••€**  could  not  be  held  to  carry 
m  aalale  in  tail-male,  and  if  they  were 
to  convey  an  estate  in  tail 
a  greater  estate  would  by  that 
be  given  to  the  daughters, 
tlM  had  before  been  given  to  the  sons. 
am  Seijt.  CMdrd  insisted  that  the 
'•Ibr  default  of  such  issue,'*  after 
to  the  sons,  could  not  be 
to  the  mere  failure  of  sons,  but 
to  the  failure  of  sons  of  those 
nil.  ITyid  V.  Leapis,  1  Mk.  45«.  Ewms 
n^-Bmlmw.  AwtUfff  3  Bmrr.  1670. 


LordMANSFiRLDCh.  J.  Tbisqnestiop 
does  not  admit  of  much  argument,  nor  of 
oases  to  be  cited,  for  every  case  mntt 
depend  upon  its  own  circumstances.  Tke 
rule  of  law  is  clear,  that  a  grant  by  words 
of  purchase  without  further  limitation 
enures  for  life  only.  When  wills  came 
to  be  in  vogne.  it  pleased  the  Judges  to 
consider  them  in  their  construction  with 
analogy  to  the  rule  of  law  respecting 
deeds,  and  not  with  analogy  to  the  l?o- 
m«m  appointment,  and  therefore  th^ 
held  that  such  a  grant  enured  for  Um 
only.  There  is  hardly  an  instance  where 
the  words  of  a  devise  are  restrained  to  a 
life-esUte  only,  in  which  the  intentioQ 
of  the  testator  is  not  contravened,  for 
common  men  are  ignorant  of  the  differ* 
ence  hetMreen  land  and  money.  This 
being  so,  the  Courts  have  been  astute  to 
find  out,  \f  piisaihle,  from  other  parts  of 
the  will  the  intention  of  the  testator. 
The  question  then  is,  whether  there  ba 
enough  here  on  the  face  of  the  will  P  for 
we  must  not  co  into  conjecture.  I  con- 
jecture that  UiiA  was  a  blunder,  and  that 
another  limitation  was  intended,  but  I 
do  not  know  of  what  nature,  whether  to 
heirs  general  or  special.  Is  there  then 
any  authority  for  supplying  (he  defect^ 
and  nialLiiig  the  will  anew?  Had  the 
words  been  *'  if  tliey  die  without  issue,** 
an  estate-tail  would  have  been  implied; 
but  here  the  word^  are  <^for  default  of 
such  issue,**  »tx.  that  issue  which  is  be>. 
fore  mentioned.  The  Court  has  no 
power  to  strike  out  the  word  ''  such,'* 
and  if  they  did,  what  are  they  to  sup« 
ply  it  with?  are  ihey  to  give  an  estate  in 
tatf  general,  or  In  tail  male?  There  la 
no  intention  therefore  apparent  on  tha. 
will  to  direct  the  Court. 

BuLLiR  J.  of  the  same  opinion. 

Judgmeqt  for  the  PhOntKb^CiX 


1798. 

Dob  ex  dem. 
DacRB 

a. 
Dacrb, 


(1)  And  lee  jDoe  d.  Orpe  t.  Froi!,  1  B.  d?  C.  638. 643. 


S3 


struction 
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1798.  stractioii  of  Iiis  words.  It  must  be  admitted  that  the  woidt 
DoTudan.  ^^'^  cxpiesB  a  condition  on  which  the  limitation  over  to  die 
Dacki  daughters  of  the  sister  shall  take  place :  bat  it  is  easy  to  co5> 
Dackb.  jecture  by  what  slip  these  words  were  used :  and  the  queitien 
is,  whether  such  a  slip  shall  defeat  the  apparent  intention?  It 
has  been  held  in  cases  of  remote  antiquity,  that  a  limitatitm 
which  in  form  appears  to  be  conditional  shall  be  construed  to  be 
absolute  if  most  suitable  to  the  intention  of  the  testator.  Tht 
words  in  llolcro/i's  case  are  very  strong,  and  yet  it  was  resolved 
that  the  devise  should  take  efl'ectas  a  limitatioD,  So  in  A iiilrtvt 
V.  Fuller,  Sir.  1092.  which  was  decided  in  later  times,  the  Court 
obaerred  that  it  was  no  unusual  thing  for  words  of  conditjoa  to 
be  taken  as  words  of  limitation  where  there  is  a  remainder  o»et. 
And  it  was  laid  down  as  a  principle  in  Ives  v.  Legge,  3  Tfm 
Rep.  489.  that  the  Courts  will  not  construe  a  remainder  to  be 
contingent,  where  it  can  be  taken  to  be  vested.  In  Kemea 
dem.  Pitinock  v.  Dickson,  no  intention  of  the  testator  could  bt 
collected,  and  therefore  the  words  were  construed  according^: 
their  literal  meaning.  Now  the  question  here  is,  whether  thf 
intention  of  the  testator  cannot  be  collected  to  be,  that  )hm 
and  after  the  death  of  such  sons  the  daughters  should  taks! 
This  intention  is  strongly  shewn  by  the  different  devises  in  ibe 
will,  and  the  limitation  over  to  the  Trevor  family.  If  the  con- 
struction contended  for  by  the  Defendant  should  take  effect, 
the  consequence  would  be  that  the  heir  at  law  would  be  admil- 
ted,  and  the  limitation  over  entirely  defeated,  and  that  whici 
was  the  clear  intention  of  the  testator  wnuld  not  take  plact. 
For  these  reasons  i  am  with  the  lessor  of  the  Plaintiff. 


IN  THE  TmBTY-BIGHTH  Year  OP  GEORGE  III.  263 

hut  when  sons  shali  fail;  and  this  construction  is  consistent       1798. 
with  the  preceding  limitation,  and  in  this  way  all  the  provisions  Dob  «x  dem. 
of  the  will  may  stand.    But  if  there  be  any  doubt  on  this  con-      Dacrk 
•truction,  we  are  still  warranted  by  the  case  of  Spalding  v.      Dxcar. 
Spalding  to  insert  the  words  '*  heirs  of  their  bodies ;"  and  though 
the  Court  might  not  think  themselves  warranted  in  Keene  v. 
Dickson  to  alter  the  words,  yet  that  case  does  not  much  move 
me,  as  the  words  were  not  the  same  as  they  are  here :  indeed 
I  have  long  been  tired  of  looking  into  cases  on  willi^.    I' think, 
however,  that  it  is  not  necessary  to  supply  any  words,  as  the 
expression, ''  default  of  such  sons,''  may  either  apply  to  having 
sons  and  those  sons  dying,  or  to  not  having  sons  at  all ;  and* 
therefore  the  Court  is  bound  to  ^ve  that  construction  which  is 
consistent  with  the  other  clauses  of  the  will. 

Judgment  for  the  PlaintifT^ 


Webb,  one,  &c.  v.  Pritchett,  lfflyi5th. 

^■^His  was  an  action  by  an  attorney  to  recover  the  amount  of  in  an  action  on 
-*■    a  bill  delivered  for  business  done  in  his  profession,  and  5S|*2^"^i* 
liras  tried  before  Lawrence  J.  at  the  last  Spring  assizes  for  Prtut  RoU  it 

fVorcester.  &,^c. 

At  the  trial  it  was  insisted  that  the  Plaintiff  could  not  recover  tliat  tlie  action 
"without  producing  the  writ,  in  order  to  shew  that  a  month  had  fenced  tilHhe 
expired  after  the  delivery  of  his  bill  before  the  action  was  cOm-  expiation  of  a 
menced,  as  he  had  no  right  of  action  till  the  expiration  of  that  liTeryof  tka 
month.     The  writ  not  being  produced,  the  learned  Judge  non-  ^^ 
suited  the  Plaintiff,  giving  him  leave  to  apply  to  the  Court  to 
set  the  nonsuit  aside,  and  enter  a  verdict  for  the  amount  of  his 
^demand,  12/,  85.,  if  they  should  think  the  nonsuit  wrong. 

Accordingly  fVilliams  Serjt.  on  a  former  day  having  obtained 
a  rule  nisi  for  that  purpose, 

Marshall  Serjt.  now  shewed  cause,  and  contended  that  the 
2  Geo.  2.  c,23.  5.23,  having  enacted  that  an  attorney  shall  not 
declare  till  a  month  after  the  delivery  of  his  bill,  it  becomes  ne- 
cessary in  this,  as  in  other  cases  where  the  action  is  not  to  be 
brought  before  or  after  a  certain  day,  to  shew  its  actual  com- 
mencement; he  added  that  a  King's  Bench  record,  in  which  the 
day  is  stated  in  the  memorandum,  may  be  taken  as  good  prima 
Jacie  evidence  at  Nisi  Prius  of  the  time  at  which  the  action  was 
^commenced ;  but  that  as  a  record  in  this  court  only  begins  with 

s4  'the 
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1798.       tbe  placita  of  the  term,  there  is  nothing  from  which  the  (Uy  oa 
_  which  the  action  was  commenced  can  be  inferred. 

B.  Eyee  Ch  J.  (stopping  tfilliams  Sei^t.)    The  only  qaertiM 

Pmtcpbtt.  hereia. whether  the  .\i«  Priui  Roll  is  sach  primA  facie  erideoce 
as  will,  if  uncontradicted,  satisfy  the  2  Geo.  2.  c.  23.  ?  That  act 
declares  that  no  action  shall  be  brought  hy  au  attorney  npoi 
his  bill,  till  that  hill  has  been  delivered  a  month.  At  the  trial 
the  Plaintiff  proves  that  his  bill  was  delivered  on  a  certain  d^, 
and  then  produces  the  record  to  shew  that  the  action  waa  cmb- 
menced  afler  the  month  had  expired.  We  all  know  thai  tbt 
record  is  made  up  of  the  term  in  which  issue  is  joined.  That 
■which  is  prima  farie  evidence  of  the  action  being  properly 
commenced  may  be  corilrntiicted  by  the  Defendant,  whose 
business  it  will  be  to  shew  by  a  copy  of  the  writ,  that  it  w<i 
really  commenced  before  the  time,  Were  it  not  therefore  for 
the  very  respectable  authority  by  whom  this  nonsuit  was  di- 
rected, 1  should  think  this  a  very  simple  case.  The  record 
shews  the  commencement  of  the  action,  and  sometimes  indeed 
to  the  Plaintiff's  peril,  if  he  has  not  had  the  precaution  to 
enter  a  special  memorandum  (n);  as  where  the  record  is  of  the 
term  generally,  it  relates  back  to  the  first  day  of  the  term(i). 
If  then  the  record  in  some  instances  operates  against  the  Plain- 
tiff, why  shall  it  not  also  operate  in  his  favour? 

BuLLER,  Heath,  and  Rooke  of  the  same  opinion. 

Rule  absolatEr 
(a)  DodiKBilh  V.  flomn,  5  T.  fl.  3^5.        (jt)  Pwgk  i.  Robiimm,  i  T.  R,  116. 
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Rendants  paid  into  court  sufficient  to  cover  the  charges  of  the       1798. 
first  and  last  descriptions.   At  the  trial  before  Ashhurst  J.  at  the      ribbam 
last  Bury  Sprin&r  assizes,  the  Defendants  contested  the  amount  of    _     v. 
the  bill,  and  endeavoured  to  prove  that  the  Plaintiff  had  charged 
For  provisions  furnished  to  persons  not  voters,  but  having  failed 
bo  establish  that  defence,  a  verdict  was  found  for  the  Plaintiff. 

A  rule  having  been  obtained  to  shew  cause  why  this  verdict 
should  not  be  set  aside  and  a  new  trial  be  had  on  the  ground 
)f  a  part  of  the  cause  of  action  being  contrary  to  7  FF.  3.  c.  4. 

Le  Blanc  and  Heywood  Seijt.  shewed  cause  and  argued,  firsts 
hat  as  it  did  not  appear  that  the  provisions  werfe  furnished  to  . 
he  voters  "  in  order''  that  the  Defendants  might  be  elected, 
he  case  was  not  within  the  statute,  for  that  those  words  though 
ised  at  the  end  of  the  second  division  of  the*  clause  must  be 
^nstrued  to  run  through  the  whole  (a).  Next  if  it  did  come 
vithin  the  statute,  that  bribery  was  only  malum  prohibitum,  and 
lowever  criminal  in  the  candidate,  would  not  vitiate  a  contract 
»tered  into  with  another  person ;  and  resembled  the  case  of 
aoney  lent  to  play  with,  which  may  be  recovered  by  action, 
hough  the  play  be  contrary  to  an  express  statute.  Barjeau  v. 
Valmesley,  2  Sir.  1249.  Robinson  v.  Bland,  2  Burr.  1080.  Lastly, 
hat  part  of  the  provisions  were  furnished  to  voters  resident  at 
i  distance  from  the  borough,  (which  had  never  been  considered 
n  the  decisions  of  the  committees  of  the  House  of  Commons 
to  be  within  the  meaning  of  the  statute,)  and  the  verdict  being 
good  as  to  that  part  of  the  demand,  therefore  the  Plaintiff 
might  apply  the  money  paid  into  court  to  any  other  part  which 
be  might  think  proper.  v 

Shepherd  Serjt.  for  the  Defendants  insisted  that  the  words  ''in 
Mxler,"  Sfc.  used  in  7  &  8  W^.  3.  related  only  to  the  latter  part  of 
the  clause  (to  which  the  Court  aorreed).  He  next  argued  that  no 
person  employed  to  carry  into  effect  malum  prohibitum  was  en- 
itled  to  recover;  and  instanced  the  cases  of  persons  selling  goods 
Tor  the  purpose  of  being  smuggled,  and  of  insurances  upon  il- 
!^al  voyages.  He  cited  Faikney  v.  Rei/nous,  Burr.  2069.  Petrie 
f,  Hannay,  3  Term  Rep.  418.    Steers  v.  Lashley^  6  Term  Rep.  61. 

(«)  No  perioo,  frc.  after  the  teste  or  ligation,  or  engagement,  to' give  pr  allow 

fte  writ,  if€,  shall  before  his  election,  di-  any  money,  meat,  drink,  provision,  pre- 

netly  or  indirectly,  give,  present,  or  sent,  reward,  or  entertainment,  to  or  for 

lIMw  to  any  person  or  persons  having  any  snch  person  or  persons  in  particular, 

iiic«  or  vote  in  such  election,  any  money,  or  to  any  snch  connty,  city,  ^rc  or  to  or 

feMi,  drink,  entertainment,  or  provisioii,  (or  the  nse,  9fc.  of  any  soch  person,  place, 

IT. Illlike  any  present,  gift,  reward,  or  i[e.  in  order  to  be  elected,  or  for  being 

Mtrtainment,  or  shall  at  any  time  here-  elected  to  serve  in  parKiineiit  for  aoci 

make  any  prffmise,  agreement^  ob-  coaotyi  city,  t^t. 
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Booth  V.  Hodson,  6  Term  Rep.  405.  and  Mitchell  t.  Cockbanu, 
1  H.  BL379.  and  ioferred  from  those  cases  that  as  the  demud 
arose  out  of  an  illegal  transaction  it  could  not  be  supported. 
As  to  the  money  paid  into  court,  he  said  that  the  Plaintifi 
could  not  be  allowed  to  retain  it  for  the  illegal  demand,  and 
recover  for  the  legal  one. 

Eybb  Ch.  J.  It  seems  to  be  the  opinion  of  the  whole  Coort 
that  if  the  Defendants  think  proper  to  insist  oo  their  objection, 
they  must  do  it  with  success.  This  action  is  apparently  fonndtJ 
on  a  contract  to  disobey  the  law,  being  to  provide  entertaininait 
for  voters  during  an  election.  The  defence  set  up  proves  thepn^ 
ciple  of  the  contract,  for  the  point  contested  at  the  trial  wm, 
whether  or  not  the  Plaintiff  had  abused  the  confidence  repoud 
in  him,  by  squandering  the  provisions  among  persons  who  *eie 
not  voters  ?  Then  how  shall  an  action  be  maintained  on  tint 
wliich  is  a  direct  violation  of  a  public  law  ?  The  contract  it 
bottomed  in  ma/um  prohibitum,  of  a  very  serious  nature  in  tbf 
opinion  of  the  Legislature,  aa  appears  by  the  preamble  of  7  iiS 
W.  3.  c.  4. ;  how  then  can  we  enforce  a  contract  to  do  that  very 
thing  which  is  so  much  reprobated  by  the  act  ?  1  am  perfectlj 
aware  that  great  difficulties  may  arise  from  construing  this  ao 
rigidly,  but  perhaps  still  greater  will  arise  if  it  be  not  so  con- 
strued. It  is  true  that  a  voter  who  comes  from  a  distance  mi; 
have  reason  to  complain  if  lie  is  not  provided  with  necessariei; 
but  it  is  also  obvious  that  if  the  candidate  can  supply  him,  b 
may  supply  himself.  If  any  exception  is  to  be  allowed  fii 
voters  not  resident,  the  whole  mischief  complained  of  in  the  Ml 

1  necessarily  follow.    It  will  be  impossible  for  the  candidil' 
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1798. 


Wilson  r.  Saunders.  Jf(«yi8th; 

^  I  Trespass  for  seizing  goods  under  the  following  circum- JfKJ<>^P**^- 
'''  stances.    The  Plaintiff  purchased  at  the  India  sale  a  quan-  ing  loid  in  thu 
tity  of  Bandanna  handkerchiefs  (which  are  prohibited  to  be  used  ^^I'jJ^J^^ 
in  this  country  by  11  &  12  Wilt.  3.  c.  10.)  and  sent  them  down  cio.  are  ukta 
with  the  usual  forms,  under  the  care  of  a  Custom-house  officer,  J^,^  Imd  put 
to  the  Custom-house  at  Aldborough,  where  they  were  put  on  ou  board  a 
board  the  Experiment  cutter  by  the  Custom-house  officers,  exportation,*' 
the  Plaintiff' having  entered  them  for  Hamburgh,  and  the  cutter  bntiniactwith 
having  cleared  out  for  that  port,  though  she  had  only  a  licence  laoded,  they 
to  fish  between  Flamborough  Head  and  the  Isle  of  Wight,  under  •"J'j  "^jj^^®^ 
fi4  Geo.  3.  c.  47.     The  Plaintiff  had  given  security  for  the  goods  no  aetoal  at-^ 
*'  being  exported  and  not  relanded"  according  to  the  directions  ^^^^a'Sii 
of  1 1  &  12  Will.  3.  c.  10.  s.  2.    The  Defendant  who  was  Cap-  been  made, 
tain  of  the  Argus  revenue  cutter  seized  the  vessel  and  goods 
Slitter  the  former  had  proceeded  some  way  down  the  river,  but 
ipvhile  she  was  within  the  limits  of  the  port  o{  Aldborough,  and 
a,  tide-waiter  of  that  port  being  on  board  at  the  time. 

The  cause  was  tried  before  Heath  J.  at  the  Summer  assizes 
for  Suffolk  1797,  when  a  verdict  was  found  for  the  Plaintiff 
^th  liberty  to  the  Defendant  to  move  to  set  it  aside  in  the  en- 
suing term. 

Accordingly  Le  Blanc  Serjt.  having  in  Michaelmas  term  ob- 
tained a  rule  to  shew  cause  why  the  verdict  should  not  be  set 
aside  and  a  new  trial  had,  because  the  Experiment  cutter,  having 
been  found  acting  in  a  manner  not  warranted  by  her  licence, 
was  to  be  considered  as  having  no  licence; 

Shepherd  Serjt.  in  the  following  term  was  proceeding  to  shew 
cause  on  the  above  ground,  when  the  Court  said,  that  if  the 
goods  were  bona  Jide  delivered  for  exportation,  the  Plaintiff's 
case  was  clear;  but  that  if  there  was  no  bond  Jide  intention  to 
export  them,  it  might  be  a  question  whether  they  were  not 
seizable  under  11  &  12  Will.  3.  c.  10.  s.  2.  in  the  same  manner 
as  if  they  had  been  found  exposed  in  a  shop  for  sale :  and  di-? 
rected  him  to  speak  to  that  point. 

Shepherd.  Supposing  it  were  manifest  that  these  goods  were 
meant  to  be  relanded,  yet  I  submit  that  neither  could  they  be 
seized,  nor  would  the  Plaintiff's  security  be  forfeited,  ,until  some 

att^i^pt 


Si^oaocMt 
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1798.  attempt  had  been  actually  made  to  accomplish  that  parpoab 
ITmgM  ^^  *he  goods  had  been  carried  out  to  sea  with  the  avowed  in- 
tention of  being  relanded,  and  the  vessel  on  boaird  which  they 
were  put  had  been  lost  in  a  storm  before  any  attempt  toward* 
relanding  had  been  made,  clearly  the  security  would  not  haw 
been  forfeited,  which  shews  that  the  forfeiture  does  not  attach 
on  the  intention.  Besides,  the  mere  putting  goods  on  board 
a  vessel  which  has  a  licence  to  tish  between  certain  points  only, 
does  not  of  itself  raise  a  presumption  that  the  goods  are  to  be 
carried  to  any  place  beyond  those  points ;  for  the  vessel  in  con- 
travention of  her  licence  may  go  to  Hamburgh  or  any  otba 
port,  though  she  can  never  return  to  this  country  withont  be- 
ing subject  to  forfeiture. 

Eyre  CIi.  J.  See  how  this  case  would  stand  if  it  were  putia 
pleading.  The  officer'^  prm&  f'ltcie  defence  would  be,  "  I  seiwd 
"these  goods  because  I  found  them  on  board  such  and  such* 
"  vessel,  and  not  in  a  warehouse  approved  by  the  commissioDers 
"of  the  customs,  according  to  11  &  12  Will.  3.  c.  10.  s.  3."  To 
this  the  Plaintiff  would  answer,  "True  it  is  that  the  goods  wen 
"not  in  such  a  warehouse,  yet  I  am  by  law  allowed  to  expert 
"them;  and  I  have  a  right  to  take  them  out  of  the  warehouse  for 
"exportation,  provided  1  give  a  bond  to  export  and  not  rtlanii 
"tliem;"  ami  would  aver  tfiat  he  look  them  out  of'  the  warehom 
for  erportation,  and  that  he  gave  a  bond,  &c.  The  Defendaot 
might  deny  that  the  goods  were  taken  out  of  the  warehouse  in 
order  to  be  exported,  and  on  this  an  issue  would  be  joined.  Tht 
question  for  the  jury  would  then  be,  whether,  when  a  person 
goes  through  the  necessary  ceremonies  which  belong  to  a  feii 
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on  this  one  point,  which  ought  to  be  submitted  to  a  jury.  There       1798. 
-may  have  been  reasons  of  necessity  sufficient  to  justify  the     "wiltoii 
Plaintiff  in  having  acted  in  the  manner  which  he  has  done ;  and  «• 

he  will  have  an  opportunity  of  insisting  upon  them  at  a  new 
trial,     t  am  anxious  that  the  principle  of  these  laws  should  be 
a  little  understood,  and  that  an  idea  should  not  be  entertained^ 
^     that  if  all  the  form  and  ceremonies  prescribed  by  the  act  are 
,^    complied  with,  the  substance  may  be  evaded  with  impunity. 
^        Per  Curiam,  Rule  absolute. 

At  the  Spring  assizes  following  the  cause  again  came  on  to 
be  tried  before  Ashhurst  J.— and  it  being  left  to  the  jury  to  de- 
termine whether  the  goods  were  put  on  board  the  cutter  with 
the  intention  of  being  exported,  a  terdict  was  found  for  the 
Defendant. 

In  consequence  of  which  Shepherd  Serjt.  in  this  term  obtained 
a  rule  nisi  for  a  new  trial  on  two  grounds :  1st,  That  the  goods 
at^the  time  of  the  seizure  were  in  cusiodid  legis,  having  beea 
sent  down  to  Aldborough,  under  the  care  of  a  Custom-house 
.  officer,  having  been  put  on  board  the  vessel  at  Aldborovgh  by 
Custom-house  officers,  and  an  officer  having  been  on  board  at 
the  time  when  they  were  seized  :  2dly,  That  the  goods  were  in 
a  course  of  exportation,  no  act  towards  relanding  them  having 
been  done. 

But  the  Court,  after  hearing  Shepherd  on  this  day,  were  clearly 

of  opinion.  That  the  goods  were  not  iii  the  custody  of  the  law, 

for  that  the  owner  after  giving  security  in  London  according  to 

the  statute  was  at  liberty  to  export  them  as 'he  thought  fit; 

*'     that  the  practice  of  sending  down  an  officer  with  the  goods  was 

"^    not  required  by  the  11  &  12  H^.  3.,  but  had  been  adopted  from 

^  6  G.  3.  c.  40.  5. 6.  which  relates  to  the  exportation  of  East  India 

^   goods  to  Africa ;  and  that  the  officer  who  was  on  board  at  the 

"^  time  of  the  seizure  was  placed  there  for  the  general  protection 

:?  of  the  revenue,  not  to  watch  these  particular  goods.   As  to  the 

i^   second  point,  that  there  was  no  distinction  between  an  inten- 

as  tion  to  export  the  goods,  and  their  being  in  a  course  of  ex« 

'  portation :  and  that  if  it  could  be  demonstrated  that  all  inten- 

-    tion  to  export  them  was  abandoned,  the  bond  of  security  might 

=::-  be  put  in  suit,  though  all  the  forms  necessary  to  exportation 

liad  been  complied  with. 
.  -  Rule  discharged. 
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Mat  iBth.  Edmonson  v.  Popkin. 

TheCoBriMt  TTEVWOOii  Serjt.  moved  for  a  rule  to  shew  cause  wby  a  ww 
MideKwmrraDt  j^j^^  of  attorney  civen  to  secure  an  ubuHoub  loan,  and  the 

0rBtton»]r,uid  .  ,»  I.I  I  -..> 

JBdgfMDtgives  judgmeot  entered  up  tAereon  should  not  be  set  aside,  and  why 
teuT'wh^ch  *  ^'''  °^  exchange,  given  by  the  Defendant  for  the  purpose  rf 
WM  twoni  to  procuring  his  release  out  of  execution  on  the  judgment,  shoild 
•rto°to°liria'K  "***  ^^  ordered  to  be  delivered  up :  he  cited  Maehin  v.  Dtlatd, 
the  qneition  of  Barnes,  52. 3d  edit.,  and  said,  as  to  the  latter  part  of  the  rule,  that 


But  the  Court  thought  that  the  rule  ought  to  be  confined  to 


chmge  10  be     the  Warrant  of  attorney  and  judgment,  as  they  were  not  to  6t- 
deliTercd  np,     ^ide  the  question  of  usury  in  a  summary  way  :    and  that  ther 
wlucbbadliecD  ,,  ,  r       ......         i  , 

itiveo  to  pro-    would  not  have  interfered  at  all,  but  in  order  that  the  question 

fe"d  '*tv'^*      ^^  usury  might  be  tried,  which  would  be  shut  out  if  the  judj- 
leucooiorex-  ment  were  allowed  to  stand. 

tudicmenuM       Accordingly  a  rule  nisi  for  setting  aside  the  warrant  of  U- 
torney  and  judgment  was  granted,  and  afterwards 

Made  absolute, 
(u)  Vide  Bitidlt  t.  (TBrUn,  1  Tiont.  413. 


BoWRING  V.  EdgAS. 

.  'T^HEPlaiiitifThavinggiven  the  Defendant,  who  was  aprisontr 
■M.  in  execution,  a  note  for  his  weekly  allowance  on  a  six-pennj 
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sum  owing  under  this  note  never  could  amount  to  405.  $ince  it       1798. 
is  provided  by  the  Lords'  act,  that  if  the  allowance  be  not  paid     Bowimia 
weekly  the  Defendant  may  apply  for  his  discharge,  even  in  the  •• 

time  of  vacation. 

The  Court  inclined  to  this  opinion,  but  ordered  the  matter  to 
stand  over  that  they  might  have  an  opportunity  of  conferring 
with  the  other  Judges. 

Early  in  the  next  term.  Eyre  Ch.  J.  said,  that  a  conference 
had  taken  place  between  the  Judges,  who  were  of  opinion  that 
no  stamp  was  necessary. 

Per  Curiam,  Rule  discharged,  (a) 

(«)  TekeU  r.  Coiey,  7  T.  R.  670. 


OsBORN  r.  Tatum.  -M«y  i9th. 

^HEPBERD  Seijt.  having  on  a  former  day  obtained  a  ruleitist,  ^kIJ|1^*J^'*' 
for  setting  aside  an  execution  on  a  judgment  entered  on  a  cmnae  th%  afli- 
warrant  of  attorney,  tS^^i^ 

Cockell  Serjt.,  who  was  now  to  have  shewn  cause,  took  the  fol-  was  olrtaSned, 
lowing  preliminary  objection,  viz.  that  the  affidavit  on  which  the  JSed^n  »ny 
rule  nisi  had  been  obtained  was  not  intitled  in  any  court,  the  Court;  the 

wordi ''  in  the 

words  "in  the"  only  being  prefixed,  without  "Common  Pleas.''  ^^ly  i^fng 

Shepherd  contra  insisted,  that  the  title  was  not  a  necessary  part  prefixed. 
of  the  affidavit;  as  it  appeared  from  the  jurat,  that  it  was  sworn 
before  one  of  the  Judges  of  this  court;  and  that,  even  if  it  were 
necessary,  still  the  objection  came  too  late,  as  the  rule  had  been 
enlarged  for  ten  days,  on  the  application  of  the  other  side. 

The  Court  however  held  it  to  be  a  sufficient  objection,  and 
^charged  the  rule;  though  without  costs,  in  consequence  of 
its  having  been  enlai^ed. 

Rule  discharged. 


Chetwind  v.  Marnell,  Executor  of  General  Brome.       jfoy  19th. 

■  JL  N  action  having  been  brought  on  a  bond  of  the  testator.  The  Covrt will 
"^^  the  Defendant  craved  oyer  of  the  bond,  pleaded  won  es^  "•'"■•'"•  ^_ 
^iicium,  and  now  moved  for  a  rule  calling  on  the  Plaintiff  to  tiff  who  brings 
^liew  cause,  why  he  should  not  allow  the  bond  to  be  inspected  5lli^** to  allow 

^  ^   his  hands  by  an  officer  of  the  stamp  duties.  .    so  officer  of 

tbo  ftavp  da« 
ties  to  inspect  the  boody  became  the  Defendant  suspects  it  to  be  forged. 

Manhafl 
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1798.  Marshall  Serjt.  stated  the  ground  of  this  application  to  be  SI 

Chstwind    s^spi<^ioA  ^&t  the  bond  was  forged ;  and  contended,  that  there 

«•  could  be  no  objection  to  the  Court's  granting  the  rule»  as  the 

instrument  would  remain  in  the  Plaintiff's  hands,  and  he  would 

jQOt  be  compelled  to  produce  it  if  indicted  for  forgery. 

Sed per  Eyre  Ch.  J.  This  case  was  before  me  at  Chambers; 
but  [  thought  it  would  be  a  violent  measure  to  order  the  Plain- 
tiff to  produce  an  instrument  which  might  be  the  means  of  con- 
victing him  of  a  capital  felony.  The  Defendant  has  already 
pleaded  non  est  factum,  and  therefore  the  Plaintiff  will  be  obliged 
to  produce  the  bond,  if  he  means  to  succeed  in  his  action.  But 
as  he  may  think  better  of  it,  we  ought  not  to  put  his  life  in 
danger  by  the  exercise  of  a  summary  jurisdiction. 
Marshall  took  nothing  by  this  motion. 


In  the  Exchequer  Chamber, 

^  Camden  and  others  v.  Anderson,  in  Erron 

rigbtof  trading  A  Writ  of  error  having  been  brought  in  this  court,  on  the 
dfL?*  ^1S/?'  ^^  judgment  given  in  the  King^s  Bench  between  these  parties, 
the  £4wi  india  ^h®  case  was  twice  argued ;  in  Trinity  Term  1797,  by  Parke  for 
mtSfrioH^S  the  Plaintiff  in  error,  and  Giles  for  the  Defendant;  and  in  Ea^er 
bM  never  been  Term  1798,  by  Wood  for  the  former,  and  Rous  for  the  latter: 
and  im^?n-^^'  ^^^  ^®  ^^  grounds  of  argument  were  nearly  the  same  as  those 
IHngement  of   taken  in  the  Rinse's  Bench,  and  most  of  them  were  noticed  in  the 

wrong.'rhoaKh  J^^o"^^*^^  of  the  Court,  the  account  of  them  is  here  omitted, 
focii  paru  of        2'he  Court  took  time  to  consider  of  their  opinion,  which  was 

flicted^Pna""  *^'s  day  delivered  by 

ties,  4rc.  were  EvRE  Ch.  J.  who,  after  stating  the  special  verdict,  (for 
Geo.s,cJit!nnd  which  with  the  arguments  and  judgment  in  the  King's  Bench, 
tboogb  Uie  let-  gee  6  T.  R.  723.)  proceeded  thus  :— The  case  of  the  Plain- 
UietDoactsor  tiffs  in  this  action  is  prima  Jacie  plain  and  clear;  for  a  consi- 

peruofecu    deration  in  money,  the  Defendant  il/zJerso;*  has  assured  the 

thereby  repeal-         .     .  .         "^ 

ed  shall  be       Plaintiff's  ship  the  Albemarle  against  capture  in  the  voyage  de- 

u^barofu  ^^''^^^^  ^^  ^^^  policy  stated  in  the  declaration.  The  ship  was 
action,  ^c  it  is  captured  by  the  enemy  in  the  course  of  that  voyage,  by  which 
uaderwritera  ^  ^^^^  ^^  incurred,  which  the  Defendant  has  undertaken  to  make 
who  have  sub-  good.  The  defence  is  founded  upon  a  principle  of  law,  which 
on'tbipstradTog  ^^  paramount  to  all  obligation  by  which  the  parties  to  a  con- 
to  the  Eagt  Im-  tract  can  bind  themselves,  and  is  powerful  enough  to  control 

du9,  ID  cootra* 

vention  of  9  4r  10  fr,S.  to  avail  thenuelves  of  the  illegality  of  snch  trading,  in  an  action  broaghteft 

epo  leics.  W      ^^^  ^.^^  Former  v.  Ruuell^  post,  J96.  Patfton  v.  Popham,  9  East,  408.  Bntkf 
V.  BignoUi,  5  B.  de  A.  535.  .. 
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tt,  and  to  render  it  null  and  void  in  law.   That  which  is  unlawful       1798. 
in  itself  and  which  is  a  public  wrong,  cannot  be  the  ground  of  an     camdwt 
action.  The  Defendant  insists,  that  the  voyage  insured  was  in  an  v. 

illicit  and  a  clandestine  trade ;  that,  as  such,  it  was  unlawful,  and     Uk^^Mt!* 
could  not  be  the  subject  of  an  assurance.  The  principle  has  been 
I     admitted,  in  the  course  of  the  argument  at  the  bar;  the  applica- 
I    tion  of  it  to  the  particular  case  only  has  been  controverted.  The 
»    Plaintiffs  in  the  action  insist,  that  the  provisions  of  the  statute  of 
di    33  Geo.  3.  preclude  the  application  of  it  to  this  case ;  admitting 
^    that  which  upon  this  special  verdictit  is  impossible  to  deny,  that 
K    this  shipil/Aefmir/e  was  engaged  in  an  illicit  and  clandestine  trade. 
I    This  act  of  33  Geo.  3.  c.  62.  is  very  voluminous,  having  for  its  ob- 
ject the  continuing  in  the  East  India  Company  the  possession  of 
theBriiish  territories  iulndia,  together  with  their  exclusive  trade, 
the  establishing  further  regulations  for  the  government  of  the 
said  territories,  and  several  other  purposes  therein  mentioned. 
The  provisions  which  respect  the  exclusive  trade  are  to  be  found 
in  the  129th  and  the  subsequent  sections  to  the  150th  section  in- 
clusive; two  sections  only,  viz.  the  148th  and  149th,  which  are 
provisoes  respecting  other  matters,  being  interposed  rather  in<» 
conveniently,  as  breaking  the  thread  of  the  subject,  and  parti- 
'  cularly  the  connection  between  the  147th  and  the  150th  sections, 
frhich  should  be  taken  together  in  order  to  understand  the  i50th 
section  upon  which  this  question  turns.  The  129th  section  recites, 
ir  that  ''various  statutes  have  been  heretofore  made  for  securing  to 
c  ^the  said  United  Company  their  sole  and  exclusive  right  of 
^  V  trading  to  the  £05/  Indies  and  parts  aforesaid,  during  the  con- 
^   V  tinuance  of  such  sole  and  exclusive  right,  and  to  restrain  all  il« 
^' licit  and  clandestine  trade  to,  in,  and  from  the  East  Indies  and 
>^pAi'ts  aforesaid :  and  that  the  limitations  and  provisions  in  the 
i  ^f-'Baid  act  contained,  concerning  the  future  conduct  of  the  said 
^ttade,  require  that  some  alterations  should  be  made  in  the  said 
iFf  •tatutes;  and  that  it  might  be  convenient  that  such  provisions 
^ua  should  be  deemed  necessary  for  securing  to  the  said  Com- 
^^ P^Tky  the  full  benefit  of  such  sole  and  exclusive  right,  subject 
'  *^  Cbe  provisions  and  limitations  contained  in  the  said  act,  and 
'^^^  restraining  all  clandestine  and  illicit  trade  to,  in,  and  from 
^"^  said  East  Indies  and  parts  aforesaid,  should  be  reduced  into 
^^^'^  act  of  parliament.*^     It  is  here  stated  very  distinctly  what 
^  •object  was  which  the  Legislature  had  in  view  and  meant  to 
^  'e  for  in  this  part  of  the  act :  they  have  said,  that  the  li- 
ions  and  provisions  in  this  act  contained,  concerning  the 
cotiduet  of  the  East  India  trade,  require  that  some  aUer- 
.  I.  T  ations 
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.1798.      ations  should  be  made  in  the  statutes  for  McuriDg  tW  ezda^iv 
Cuisui      tf^^Ci  i^<^  ^°'^  Kstraming  the  illicit  and  claDdeitioe  tndc;  aad 
9.  they  have  said  that  it  would  be  convenient  that  aacb  proriiioM 

^'fom!*'  "  should  be  deemed  necessary  for  securing  the  exclnaive  tadt, 
and  for  restraining  the  clandeatine  and  illicit  trade,  ■bonUfai 
reduced  into  one  act  of  parliaoient :  they  proceed  accordH^;ly  to 
make  those  alterations,  and  to  reduce  those  proviaioiiB  into  tUi 
act.  The  129th  section  proceeds  to  enact  in  the  temu  of  fcoMi 
existing  laws,  that  ships,  &c,  of  unlicensed  persons^  ti&ding  with* 
in  the  limits  of  the  Eaut  hidia  Company,  should  be  forfeited.  Thr 
succeeding  sections  enact,  that  persons  goiug  to  those  parts  in 
to  be  deemed  to  have  traded  uniawfuliy,  are  to  be  liable  tofine 
and  imprisonment,  may  be  arrested  and  sent  to  England  fortriiJ, 
with  various  other  regulations  in  the  terms  of  the  former  exiii- 
ing  luws.  For  the  purpose  of  efiecting  the  reduction  of  the  pto 
visions  for  securing  the  Rxclusive  trade,  and  for  restraioiug  6t 
clandestine  and  illicit  trade,  into  this  act,  the  146th  section  re- 
peals so  much  of  the  9  Si  10  W.  3.  c.  44.  as  inflicts  any  penaltvo 
forfeiture  for  illegally  trading  to  the  £a>t  indies  ;  the  whole  of  tii 
statute  of  6  Geo.  1.  c.  21.;  so  muchof  anact  of  the?  Geo.  l.c.2l. 
as  relates  to  the  punishmeut  or  prosecution  of  persons  illegilij 
trading  to  the  East  Indies;  the  whole  of  the  statute  of  9  Gfn.l- 
C.26.;  Bomuchof  the  statutes  3  Geo.2.c.  14. and  17  Geo.i.cM 
as  create  any  penalty  or  forfeiture ;  and  so  much  of  10  Gto.i- 
c.  47.  as  subjects  any  persons  concerned  in  the  illicit  trade  t£. 
in,  or  from  tlie  East  Indies  to  any  penalty  {  parts  of  some  otha 
statutes  not  immediately  relating  to  the  exclusive  trade,  aai 
therefore  not  necessary  to  be  emimerattd ;  and,  lastly,  so  ami 
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ttcdt  to  impose  penalties  on  such  others  of  the  King's  subjects  as       1798, 
should  trade  there.  The  section  therefore  consists  of  at  least  two      n 
if  not  three  different  branches ;  the  first  makes  the  trade  exclusive  r. 

in  the  Company;  the  second  is  a  prohibition  to  the  rest  of  the    ^ul^JjT' 
King's  subjects ;  the  third  imposes  penalties.     The  repeal  of  a 
part  of  this  statute  by  33Geo.3.  does  not  import  to  be  a  repeal  of 
tbe  whole  section;  it  does  not  even  import  to  be  a  repeal  of  the 
prohibition ;  it  repeals  in  terms  so  much  only  of  the  statute  as 
inflicts  any  penalty  or  forfeiture,  which  is  the  third  branch  of  the 
section,  ft  is  clear  therefore  that  so  much  of  this  statute  as  grants 
Ike  exclusive  trade  is  not  within  the  letter  of  the  repealing  clause 
of  33  Geo.  3. ;  and  it  is  equally  clear  that  it  is  not  within  the 
ipirit  of  it.  The  whole  operation  of  this  part  of  the  statute  was 
m^ant  to  be  confined  to  the  regulation  and  re-enacting  in  one 
act  the  provisions  made  to  secure  the  exclusive  trade,  and  to  re- 
ttrain  the  illicit  and  clandestine  trade ;  it  was  not  necessary  to 
saj  effect,  which  this  part  of  the  statute  of  33  Geo.  3.  was  to  pro- 
dace,  that  the  exclusive  trade  should  be  touched  by  the  statute. 
Pftriiament  in  its  justice  could  not  meddle  with  it  during  the  term 
for  which  it  was  to  continue.  It  had  been  purchased  by  the  East 
India  Company.    There  is  an  apparent  absurdity  in  the  notion, 
that  this  could  be  the  subject  of  any  of  the  repealing  clauses;  its 
tiistenee  in  full,  absolute  and  indefeasible  right  is  the  founda- 
tion of  the  whole  of  this  parliamentary  regulation.  If  parliament 
hA  meant  to  make  the  exclusive  trade  granted  by  the  statute  of 
King  fVilliam  the  subject  of  its  repealing  clause,  would  it  have 
pissed  over  wholly  unnoticed  the  several  statutes  which  have 
from  time  to  time  continued  to  the  Company  their  exclusive  trade 
doWB  to  and  beyond  the  present  hour,  and  above  all  would  it  have 
omitted  to  re-grant  it,  when  it  was  re-enacting  all  the  provisions 
for  securing  it?    If  it  was  touched  by  the  repealing  clause,  for 
My  thing  i  can  see  to  the  contrary,  it  is  gone  for  ever ;  for  cer- 
ttinly  it  is  not  re-enacted,  unless  we  are  to  say,  that  being  re- 
pealed by  implication  it  shall  also  be  re-granted  by  implication. 
But  I  waste  too  much  time  upon  so  plain  a  proposition.   I  state 
ttts  clear,  that  the  statute  of  33  Geo.  3.  has  left  the  exclusive 
trade  of  the  East  India  Company  untouched.  The  consequence 
n  of  importance  in  this  argument;  it  lays  the  150th  section  of 
dds  statute,  which  has  been  the  subject  of  so  much  elaborate 
discassion,  quite  out  of  the  case.  A  statement  of  this  section,  and 
a  short  examination  of  it,  and  a  comparison  of  it  with  its  con- 
tact will  make  this  most  manifest.  The  150th  section  is  in  the^e 
words :  ''And  for  obvi|iting  ai^y  doubts  which  might  otherwise 
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1798.       '^  arise  how  far  any  of  His  Majesty's  subjects  mayi  notwitI^ 
C^„pg„      "  standing  the  aforesaid  repeal  of  the  several  acts  or  parts  ol 
».  '*  acts,  be  entitled  to  recover  any  debts  due  to  them  in  Greai 

in  Error.  *    "  Britain  or  in  parts  beyond  the  seas,  or  otherwise  to  enforce 
"  the  execution  of  any  contracts  or  agreements  by  reason  ol 
*'  any  pretext  to  be  set  up  by  any  other  person  or  persons  that 
*'  such  debts  were  contracted,  or  that  such  contracts  or  agree- 
"  ments  were  made  contrary  to  the  restrictions  or  prohibition! 
"  in  the  said  acts  or  some  of  them  contained;  be  it  further  enact- 
'^  ed  that  it  shall  not  be  competent  or  lawful  to  or  for  any  Defen- 
*^  dant  or  Defendants  in  any  suit  or  action  now  depending  or 
*'  hereafter  to  be  brought  in  any  court  either  in  Great  Britain 
"  or  in  the  East  Indies  to  plead  or  set  up  any  act  or  acts  in  the 
*'  whole  or  in  part  repealed  by  this  act  in  bar  of  any  such  suit  or 
action  or  of  any  judgment  or  recoveiy  to  be  obtained  there- 
in, but  that  the  Plaintiff  or  Plaintiffs  in  all  and  every  sucb 
suits  or  actions  as  well  in  law  as  in  equity  shall  have  the  same 
remedy  to  recover,  and  be  entitled  to  the  like  judgment,  ver- 
dict, decree,  and  execution  as  if  the  said  acts  or  parts  of  acts 
so  repealed  had  never  been  made."    1  need  not  remark,  that 
this  is  a  very  ill  penned  clause ;  with  its  context  however  it 
does  not  appear  to  me  that  it  would  be  very  difficult  to  expound 
it.     For  the  purpose  of  introducing  some  alterations  and  of  re* 
enacting  in  this  act  the  substance  of  the  provisions  of  former 
laws  imposing  certain  penalties  and  forfeitures,  the  whole  of 
some  of  those  laws  and  such  parts  of  others  of  them  as  impose 
penalties  and  forfeitures  were  repealed,  but  with  two  provisoes; 
the  1st,  that  such  repeal  should  be  no  bar  to  prosecutions  for 
offences  in  respect  of  which  those  acts  and  parts  of  acts  re- 
pealed had  imposed  penalties;  the  2d,  that  such  repeal  should 
be  a  bar  to  a  defence  in  a  civil  action,  on  the  ground,  that  the 
contract  which  was  the  subject  of  that  action,  was  contrary  to 
the  restrictions  or  prohibitions  in  the  said  acts  or  parts  of  acts 
so  repealed.     This  last  proviso  in  the  150th  section  contains  no 
general  provision,  making  the  illicit  and  clandestine  trade  law- 
ful, but  contrasting  actions  for  debts  and  upon  contract  with 
offences;  it  provides,  that  the  repeal  shall  have  all  the  effect  it 
can  have  in  the  former  case  to  enable  a  creditor  to  recover  hit 
debts  (in  which  respect  it  has  been  called,  not  improperly,  afl 
Act  of  Grace);  and  that  it  shall  have  no  effect  at  all  in  the  lat» 
ter  case,  to  prevent  an  offender  from  being  punished  for  his  of- 
fence. If  therefore  the  trade  of  the  interloper  is  made  unlawful 

illicit,  and  clandestine^  only  by  the  acts  and  parts  of  actsrepealedr 

thca 
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then  by  force  of  this  proviso  no  advantage  is  to  be  taken  by  way        1798. 
of  defence  in  a  civil  action  of  this  illegality ;  but  if  it  is  unlaw-      camdbm 
Fill  and  clandestine  upon  other  and  higher  grounds,  as  it  will  be  v. 

Found  to  be,  this  proviso  affords  no  protection  against  the  de-  i^  Error. ' 
fence  of  illegality,  and  must  be  laid  entirely  out  of  the  case. 
These  Plaintiffs,  if  they  should  be  driven  from  this  which  has 
been  considered  as  their  strong  hold,  may  still  insist  that  the  ex- 
clusive trade  of  the  Company  is  no  more  than  their  private  right, 
the  infringement  of  which  may  perhaps  give  a  right  of  action  to 
the  Company,  as  for  a  civil  injury  over  and  above  the  several  par- 
liamentary provisions  which  have  been  made  for  securing  it,  but 
can  have  no  further  effect,  and  particularly  cannot  taint  with 
illegality  transactions  and  contracts  which  are  collateral  to  it. 
Suppose  for  instance,  a  printer  were  to  bring  his  action  against 
bis  employer  for  printing  a  pirated  copy  of  a  work  protected  by 
the  statute  of  Queen  Ann,  The  employer  perhaps  could  not  ob- 
ject by  way  of  defence  against  this  action,  that  the  printing  as 
Bin  infringement  of  the  private  right  of  the  author  was  unlawful, 
ELud  the  contract  void  in  law.  When  this  point  was  suggested, 
in  the  course  of  the  argument  Mr.  Rous  answered,  that  the  ex- 
[elusive  trade  of  the  Company  was  a  public  regulation  of  the  na- 
tional commerce,  and  this  was  a  very  good  general  answer;  but  I 
•vill  enter  a  little  further  into  the  discussion  of  it.  This  exclusive 
trade  of  the  East  India  Company  is  now  so  interwoven  with  the 
general  interests  of  the  state,  that  it  is  no  longer  to  be  considered 
as  the  private  right  of  a  corporation,  but  is  become  a  great  na^ 
tional  concern,  and  the  infringement  of  it  is  a  public  mischief  and 
a  public  wrong,  and  as  such  is  prohibited  by  the  common  law. 
The  principle,  and  the  effect  of  that  prohibition,  as  applied  to 
the  present  case,  may  be  collected  from  the  case  of  a  bond  given 
to  the  sheriff  to  indemnify  him  against  the  voluntary  escape  of 
his  prisoner,  which  is  pronounced  to  be  void  by  the  common  law. 
That  case  is  put  in  Beawfage's  case,  10  Co.  100.  and  is  recog- 
nized in  the  books  of  the  best  authority  in  our  law,  viz,  i'elv^, 
Th/er,  Hobart,  and  Plowden,  The  references  are  in  the  margin 
>f  10  Co.  fo.  100.  {a)  If  we  consider  it  in  one  single  point  of 
new,  as  it  regards  the  public  revenue  of  the  state,  it  will  be  found 
to  be  no  less  the  right  of  the  public  than  of  the  East  India  Com- 
pany. That  parliament  has  so  considered  it  may  be  collected 
Prom  the  preambles  of  the  statutes  made  for  the  protection  of  thi^ 
trade.  The  preamble  of  the  statute  5  Geo.  1.  c.  21.  recites  it  to 
t>e  of  great  importance  to  the  welfare  of  this  kingdom,  that  this 

(tt)  Ytlv.  197.  D^erSti.  pl.3Z,  S3.  Uob,  14.  Ph»d.6i.b.  67.6.  68. 6. 
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1798.       trade  eliould  be  regulated  according  to  the  acts  of  parlianisiUiVf 
Camden     latiag  thereto,  and  the  royal  charters  or  grants  made  in  pom^ 
••  ancethereof.  This  statute  recites  some  of  the  provisioDiof  d& 

-U  anr."'  1^  ^-  ^*  ""'^  ^^^^  ^^  '^  provided  hy  that  act  and  by  Bubsequeitf 
laws  that  the  merchandize  to  he  laden  upon  ships  bouod  fran 
the  East  Indies  should  be  brought  to  Great  Britain,  and  that  m- 
veral  of  His  Majesty's  subjects  ha^e  presumed  to  tirade  to  the£ai( 
Indits  in  foreign  and  other  ships,  intending  there  to  load  goodt, 
and  to  bring  them  into  Europe,  and  land  them  in  foreign  parta 
out  of  his  Majesty's  dominions,  to  the  great  prejudice  of  the 
trade  of  this  kingdom,  and  the  diminulion  of  His  Majesty' i  (at- 
toins  and  other  duties.  It  recites  a  pioclamation  issued  to  prevent 
these  practices,  and  that  evil  disposed  persons  had  still  goaeon 
to  procure  foreign  commissions,  and  under  colour  thereof,  or 
otherwise,  had  fitted  out  and  manned  several  English  and  oth« 
ships,  and  had  sent  thorn  to  trade  in  the  Eait  Indies;  and  after tliii 
preamble,  it  introduces  the  provisions  of  the  act,  with  these  me- 
morable words:  "Now  to  the  inleal  th^lsuch  coUusive.J'ratidulnS, 
"  and  illegal  trade  and  practices  may  be  prevented,  and  thatH 
"  considerable  and  beneficial  a  branch  of  trade  may  be  secured 
"  to  this  kingdom;  be  it  enacted,  &c."  The  preamble  of  Ha 
7  Geo.  1,  c.  21.  is  yet  stronger;  "  Whereas  it  is  of  importance  U 
"  the  welfare  of  this  kingdom  that  the  trade  to  and  from  the  East 
"  Indies  be  carried  on  in  such  manner  as  that  lUe  Hrilish  nation 
"may  have  and  enjoy  the  full  fruits  and  advantages  thereofi 
"  Andwhereas  by  virtueof  several  ads  of  parliament  and  letten 
"  patentthe  whole  trade  to  and  from  the  East  Indies  is  now  sold] 
'  vested  in  the   United  Company,  ^c.  notwithstanding  which. 
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foreign  commission  is  considered  only  as  one  of  the  modes  in       1798. 
which  that  trade  was  carried  on.    If  we  find  an  action  brought     camdem 
upon  a  contract  for  a  few  bags  of  tea,  or  a  few  tubs  of  foreign  •• 

spirits  bought  or  sold  in  the  course  of  a  contraband  trade,  we  iq  £nor.  ' 
say  without  hesitation,  this  is  a  contract  against  law,  and  no  ac- 
tion can  be  maintained  upon  it,  and  if  the  action  were  founded 
upon  a  policy  of  assurance  upon  a  ship,  or  goods,  employed  or 
carried  in  the  course  of  that  contraband  trade,  we  should  not 
hesitate  to  say,  that  no  action  lies  upon  such  a  policy;  and 
surely  it  must  be  a  reproach  to  law  and  justice  if  we  were  now 
to  countenance  an  action  upon  this  policy,  the  object  of  which 
is,  to  assure  to  these  Plaintiffs  the  safety  of  a  ship  engaged  in 
&  trade  so  illicit  and  clandestine  as  this  trade  has  been  declared 
1>y  parliament  to  be,  under  such  aggravated  circumstances  of 
fraud  and  collusion,'in  the  manner  of  carrying  it  on,  as  are  de- 
scribed in  this  special  verdict,  and  which  it  might  have  been 
reasonably  supposed  no  man  who  had  a  regard  for  his  reputa- 
tion as  a  merchant,  or  had  any  sense  of  truth  and  private 
lionour,  would  have  suffered  to  have  stood  against  him  upon 
the  public  records  of  one  of  the  King's  supreme  Courts  of  jus- 
tice.    Let  this  judgment  be  affirmed. 

Judgment  affirmed. 


In  this  Term  Baker  John  Sellon  of  the  Inner  Temple,  Esq.  was 
called  to  the  honourable  degree  of  Serjeant  at  Law,  and  gav# 
rings  with  this  motto, 

"  Respice  quid  moneant  Leges/' 
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Webb  v,  Herne  and  Another,  Sheriff  of  Middlesex.        Jum  istk. 

P  SCAPE  against  the  sheriff.  The  Plaintiff  in  his  declaration  in  escape 
^  stated  that  J.  S.  was  arrested  "  under  a  writ  indorsed  for  JJJJ^^  ^^^^ 
"bail,  by  virtue  of  an  affidavit  now  on  record,"  and  gave  the  Plaiotiff  aver 
sheriff  notice  to  produce  the  writ,  which  not  having  been  com-  JJ^^  ^^^  j*^^ 
plied  with,  he  called  the  attorney,  who  at  the  trial  proved  from  wai  arretted 
^  entry  in  his  book  that  such  a  writ  had  been  issued.  Though  indorsed  for 
4is  was  not  the  next  best  evidence,  no  objection  was  taken  on  *>■>*  ^y^^^ 
that  head;  but  it  was  contended  for  the  Defendant,  that  the  now  on  record** 
Words  "  bv  virtue  of  an  affidavit  now  on  record"  being  a  sub-  5*  """•*  P'S" 

•^  .  .     .    ^  dace  the  am* 

stantive  allegation,  must  be  proved ;  and  the  Plaintiff  not  be-  davit  in  eiU 
ing  able  to  produce  the  affidavit.  Eyre  Ch.  J.,  before  whom  the  i*"?*;/*^"*!!! 

o  r  .^    J  1.  the  latter  part 

Cause  was  tried,  nonsuited  him«  of  tlie  aver- 

Shepkerd  Serjt.  now  moved  for  a  rule  nisi  to  set  aside  the  n«^I^^  ?1I\ 

nonsuit,  and  contended  that  it  was  not  necessary  to  produce 

the  affidavit,  for  had  the  sheriff  enabled  the  Plaintiff  to  shew 

the  Tvrit  itself,  it  would  have  sufficiently  appeared  that  it  was 

indorsed  for  bail. 

(«)  8.  C  sEip.  Rep.  671.    Arundell  v.  H'hUe^  Ik  East,  SI6.  2S4. 
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BuLi.EK  J,  I  remember  a  case  in  Lord  ManifiehTs  time  where 
it  was  held  unnecessaiy  to  produce  the  affidavit,  but  the  declaia- 
tion  there  differed  from  the  present  one,  since  it  only  stated  ge- 
nerally that  a  writ^vas  sued  out  "indorsed  for  bail  X ■"(«) 

Eyue  Ch.  J,  If  I  had  understood  this  to  have  been  such* 
case,  I  should  have  left  tbe  evidence  to  the  jury ;  but  it  appear- 
ed to  me  that  there  was  a  substantive  allegation  of  the  eii«- 
ence  of  an  affidavit,  which  must  be  proved. 

Shepherd  took  nothing  by  his  motion.  (A) 

(u>  SMC'oftf  V.  O-'wline,  F..KG.X         (h)  See  Saragtt.    Snilh.  S  HI,  I  HI, 

Dull.  K.  P.  14.  tail  ed.  and  R-gtn  *.     BrUUin  i.  M'rvU,  D^ug.  665.  M  ti 

Ilttimhf,  TmnilaN,  Lnt  A».  irs3.  £]/>.    alto  wJiat  ii  Hid  l>y  Hutlcr  J.  in  Ik 

N.  f.  iy^.  Kini:  V.  Holt,  5  T.  It.  416.  anil  Ptftm 

T.  Solviumi,  S  T.  It.  497. 


Parkin  v.  Radclifpe. 

1  T>  EPLEviN  of  a  cow. 
-*-*'  Avowries.  1st,  For  that  the  said  cow  at  the  time  of  takin; 

.  the  same,  was  the  property  of  the  Defendant.  2d,  For  thatlbt 
place  in  which,  ^t.  was  a  parcel  of  a  certain  tenement  sitniU 
in  the  township  and  manor  of  Marsdeii,  and  held  of  that  manor, 
of  which  manor  the  Defendant  at  the  time  of  the  taking  mi 
lord,  and  because  a  heriot,  that  is  to  say,  the  best  beast  of  tbe 
Plaintitfwas  due,  and  not  delivered  to  the  Defendant  forth 

'  said  tenement,  the  Defendant  well  avowed,  i;c.  3d,  For  liit 
the  place  in  which,  ^c.  was  parcel  of  a  certain  customary  t» 
nement  situate  in  the  township  and  manor  of  Marsden,  witliis 
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cdive  or  dead,  of  such  tenant  so  admitted  as  aforesaid,  upon  sucli  ]79>L 
surrender  or  alienation,  after  such  his  admission  to  the  same  te-*  Pakkim 
nement,  for  and  in  the  name  of  a  heriot  for  such  customary 
tenement:  that  the  tenement  of  which  the  place  in  which,  8fc. 
was  parcel,  was  from  time  whereof,  Sfc,  parcel  of  the  said  manor 
and  a  customary  tenement;  that  the  Defendant  was  lord  of  the 
manor ;  that  in  1786  one  J.  /f ,  had  been  admitted  tenant  of  the 
said  customary  tenement;  that  in  1792  J,  //.  surrendered  into 
the  hands  of  the  Defendant  to  the  use  of  the  Plaintiff  and  his 
beirs ;  that  the  Plaintiff  was  admitted,  and  entered,  and  was  still 
seised  thereof;  and  because  at  the  time  when  he  was  so  admit- 
ted, aud  from  thence  until  and  at  the  said  time  when,  Sfc,  he 
v^as  possessed  of  the  said  cow  as  of  his  own  proper  cow,  the  De- 
fendant well  avowed  the  taking  the  said  cow  as  the  best  living 
chattel  at  the  time  of  the  Plaintiff's  admission,  for  and  in  the 
name  of  a  heriot:  and  this,  &c.  wherefore,  Sfc.  4th,  The  same 
as  the  last,  only  stating  the  custom  for  the  landlord  to  take 
^'  the  best  beast,"  instead  of  "  the  best  chattel  alive  or  dead.*^ 

Pleas  in  bar.     1st,  Issue  on  the  first  avowry.    2d,  That  the 

heriot  was  not  due  as  alleged  in  the  second  avowry,  and  issue 

Cliereon.    3d,  I'raverse  of  the  custom  in  the  third  avowry.   4ih, 

Traverse  of  the  custom  in  the  last  avowry.    6th,  That  in  die 

•aid  manor  in  the  third  avowry  mentioned  there  had  been  from 

time  whereof,  8fc.  a  certain  other  ancient  and  laudable  custom 

iised  and  approved  within  the  same,  that  is  to  say,  that  at  the 

Court  Baron  of  the  lord  of  the  said  manor  for  the  time  being, 

held  in  and  for  the  said  manor,  the  homage  of  the  said  Court 

Baron  from  time  whereof,  ^c.  had  been  used  and  accustomed 

to  assess  upon  their  oaths  a  reasonable  sum  of  money  to  be 

l^aid  upon   the  admission  of  every  customary  tenant,  to  any 

i^Qstomary  tenement  to  which  such  tenant  had  been  admitted, 

-upon  the  surrender  or  alienation  of  any  former  tenant,  after 

SQch  his  admission,  in  lieu  of  such  heriot  by  the  said  custom 

in  the  said  avowry  claimed,  and  which  same  sum  of  money  so 

iMsessed  ought  to  be  paid  to  the  lord  of  the  manor  by  such 

isestomary  tenant,  and  ought  to  be  accepted  by  such  lord  in 

|ita  of  such  heriot  by  the  said  custom  in  the  said  avowry 

-^bimed.    6th,  To  the  last  avowry  the  same  custom  as  in  tfa« 

fHPeceding  plea.    7th,  To  the  third  avowry,  that  within  the  said 

SRanor  there  was  another  custom  that  every  customary  tenant 

vpon  his  admission  should  pay  to  the  lord,  in  lieu  of  such  heriot 

hy  the  said  avowry  claimed,  such  reasonable  sum  of  m<mey  aa 


>1.^..U 


CASES  IN  TRINITY  TERM 

should  lie  agreed  upon  between  such  lord  and  customary  tenant; 
and  if  tliey  should  disa£;ree  about  the  same,  then  such  reason- 
able sum  as  should  be  assessed  by  the  Court  Baron  at  the  ho- 
mage ;  and  lliat  when  the  said  sum  of  money  so  agreed  apon  ot 
Assessed  had  remained  unpaid  after  reasonable  request  and  de- 
mand, the  lord  of  the  manorforthe  time  being,  from  time  where- 
of, &C,  had  been  used  and  accustomed  to  take  a  reasonable 
distress  for  the  same,     8th,  The  aame  plea  to  the  last  avown-. 

Replication  tendering  issue  on  the  traverses  in  the  third  and 
fourth  pleas,  and  demurring  to  the  fifth,  sixth,  seventh,  and 
eighth. 

Rejoinder  joining  in  issue  and  demurrer. 

Cockeil  Serjt.  in  support  of  the  demurrer.  1st,  The  cuslom! 
stated  in  the  pleas  in  bar  are  unreasonable  and  uncertain,  and 
theraforebad.  There  is  no  criterion  shewn  by  which  the  homa^ 
may  judge  how  to  assess  a  compensalion  for  the  heriot,  where- 
as some  rule  ought  to  appear  by  w  hich  the  rights  of  the  lord  and 
the  tenant  may  be  preserved.  There  is  a  case  mentioned  iu  \aj) 
2.  by  the  name  of  the  IW/nerierCiMfom,  reported  in  N'oyS,  bythe 
name  of  Cralib  v.  Bala,  and  recognized  in  I  lio//e  48.  underihe 
name  of  Crabb  v.  ticvh,  where  a  custom  that  a  copyholder  fot 
life  might  nominate  one  or  two  that  should  have  the  copyhold 
lauds  after  his  death  for  a  fine  to  be  assessed  by  the  homB^,ir 
they  could  agree  with  the  lord,  was  adjudged  to  be  good.  But 
this  seems  to  be  answered  by  HilPa  case,  4  Leon.  238.  where  iht 
same  custom  was  held  good,  only  with  this  qualiBcalion,  rir 
that  the  sum  assessed  should  not  be  "lesser  than  had  used  to  be 
"  paid  where  the  lord  would  assess  a  reasonable  Bne."    2dlT, 
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oiore  unreasonable  than  that  which  was  held  good  in  JVallis*^ 
case>  Cro.  Jac.  555.  As  to  the  second  point,  it  is  the  business  of 
the  lord  whose  tortious  act  is  complained  of^  to  set  out  what  is 
necessary  to  his  own  justification. 

Eyre  Ch.  J.  My  difficulty  is,  how  to  incorporate  the  two 
customs.  The  landlord  pleads  a  custom  to  have  the  best  live  or 
dead  chattel  as  a  heriot ;  the  tenant  answers  that  he  is  not  ^- 
titled  to  the  best  live  or  dead  chattel,  but  to  a  sum  of  money  by- 
way of  compensation.  This  is  pleaded  two  ways,  first,  as  a  sum 
Df  money  to  be  assessed  absolutely  by  the  homage;  secondly,  as 
&  sum  to  be  agreed  upon  by  the  landlord  and  tenant,  and  on  fail- 
are  of  an  agreement  then  to  be  assessed  by  the  homage.  Either 
of  these  pleas  is  an  absolute  denial  of  the  custom  that  the  lord 
should  have  the  best  live  or  d^d  chattel.  This  compensation  is 
pleaded  to  be  in  lieu  of  a  heriot;  but  since  it  is  stated  not  to  de- 
pend upon  the  will  either  of  lord  or  tenant,  but  to  take  place  in 
Edl  cases,  it  cannot  be  in  lieu:  it  ought  therefore  to  have  been 
Btated  in  the  name  of  a  heriot,  and  as  an  inducement  to  a  tra- 
verse. If  the  Plaintiff  had  said,  true,  there  is  such  a  custom,  but 
if  the  tenant  prefer  to  pay  a  sum  of  money  in  lieu,  then  he  shall 
pay  such  a  sum  as  the  parties  shall  agree  upon,  that  would  have 
been  a  modification  of  the  custom,  and  the  money  would  have 
come  in  lieu  of  the  original  right  of  the  landlord,  but  here  the 
original  right  is  stated  in  two  contradictory  ways,  (a) 

BullerJ.  I  am  not  quite  clear  that  the  customs  stated  on 
these  pleas  may  not  stand  together,  as  well  as  those  in  Kenchin 
y.  Knight  (b).  No  answer  however  has  been  given  to  the  argu- 
ment advanced  against  the  goodness  of  the  custom  set  up  by  the 
pleas  in  bar,  tnz.  that  there  is  no  rule  to  direct  the  jury  in  assess- 
ing the  amount  of  the  compensation.    I  think  the  custom  bad* 

Heath  J.  All  the  members  of  the  homage  are  liable  to  pay 
this  compensation,  and  are  therefore  interested  in  the  assess- 
ment. Suppose  a  custom  that  the  parishioners  of  a  certain 
parish  should  asses?  a  compensation  to  be  paid  to  the  rector  in 
lieu  of  tithes;  it  would  be  void  as  unreasonable  and  uncertain. 
In  the  case  in  Leonard  the  landlord  could  never  be  injured  by 
the  assessment,  and  he  might  be  put  in  a  better  situation. 

RooKE  J.  1  have  not  the  same  difficulty  with  respect  to  the 
i^ustom.  A  heriot  is  not  due  of  common  right  as  tithes  are,  but  is 
the  mere  creature  of  custom.   The  lord  has  no  right  but  by  cus- 

(«)  Vide  Bland  r.  Moteley,  eii,  0  Rep.    Car.  452.  and  3Iurgatroid  t.  Law^  Carik. 
IS.    Spooner  w.  Day  and  Another,  Cro,    117. 

(6)  1  BL  49. 1  mis.  fS3.  B.  K. 

torn. 
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torn,  which  is  th«  life  of  copyhold.    This  is  a  cl*im  oT  tka  €nt 

impreesion,  for  the  lord  does  not  claim  from  the  ont-going  U- 
nant,  but  from  the  in-coming  tenant,  who  is  to  have  his  but 
beast  taken  from  him  :  and  yet  I  conceive  that  it  may  be  good 
and  reasonable  that  the  in-coming  tenant  shovild  pay  ttich  i 
sum  of  money  by  way  of  acknowledgment  to  the  landlord,  u 
the  homage  shall  asMetis.  However  1  incline  to  think  ibattbt 
plea  in  bar  is  not  well  pleaded. 

The  Court  then  oflered  a  second  argument .  which  being  declined 
by  the  parties  who  meant  to  go  to  trial  on  the  issues  joined,  Iht 
Court  said  that  as  they  were  all  of  opinion,  though  on  difieraU 
grounds,  that  the  demurrer  must  prevail,  they  should  gire 

Judgment  for  the  DefendaoL 
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Stock  v.  Mawso^. 
npHis  was  an  action  for  money  had  and  received.  The  clr- 
-*■  cumstances  were  as  follow.  A  commisBion  of  bankrupt 
having  issued  against  the  Plaintiff,  and  an  assignment  of  li) 
effects  having  been  executed  under  that  commission,  the  cre- 
ditors, of  whom  the  Defendant  was  one,  entered  into  a  deed 
of  composition  with  the  Plaintid',  wherein,  after  reciting!^ 
commission  and  assignment,  they  agreed  to  accept  8s.  iu  the 
pound  "  upon  the  amount  of  their  respective  debts,  and  in  ftdl 
"  discharge  thereof,"  to  be  secured  hy  the  promissory  notet  of 
three  sureties,  and  in  consideration  thereof  "  to  release  ud 
discharge  the  said  William  Stock,  his  heirs,  executors,  aad 
administrators,  estate  and  effects,  of  and  from  the  debts  to 
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the  said  commission^  and  on  any  day  since,  and  all  benefit  anct  i799. 
*'  advantage  whatsoever  to  be  made,  had,  or  derived  thereby  or  g^^^^^ 
*'  therefrom."  At  the  time  when  this  deed  was  executed  the 
Plaintiff  was  indebted  to  the  Defendant  in  two  different  sums 
of  money  on  two  different  accounts,  viz.  1113/.  195.  6J.  and 
1107/»  5s.  dd.f  for  sepuring  the  latter  of  which  he  had  given  the 
Defendant  bills  to  the  full  amount.  The  whole  2221/.  4^.  lOd. 
was  proved,  and  a  dividend  of  8s.  in  the  pound  received  by  the 
Defendant  on  that  sum:  after  which  he  called  upon  the  acceptors 
of  the  bills  and  obtained  on  one  of  thetn  20s.  in  the  pound  and 
different  sums  upon  the  others,  considering  himself  indeed  as 
a  trustee  for  the  Plaintiff,  to  the  amount  of  all  which  he  received 
above  12s.  in  the  pound  on  any  of  the  bills,  but  retaining  that 
aum  for  which  the  present  action  was  brought. 

The  cause  was  tried  before  Rooke  J.  at  the  Guildhall  sittings 

after  Easier  term,  when  a  verdict  was  found  for  the  Plaintiff  for 

"     116/.    A  rule  having  been  obtained  on  a  former  day  to  shew 

1     CHtttse  why  this  verdict  should  not  be  set  aside  and  a  new  trial 

s     hftd, 

I-         Le  Blanc  and  S/tepherd  Serjts.  now  shewed  cause.    This  qnes* 

^     tkm  will  depend  on  the  construction  of  the  deed.      It  will  b« 

5^    contended  that  the  deed  being  substituted  in  the  place  of  a  com-^ 

^\    mission  of  bankruptcy,  the  parties  must  stand  in  the  same  situ*^ 

^    ation  under  the  former,  as  they  would  have  done  under  the  latter ; 

-_'^:   whereas  the  rules  which  apply  to  an  adverse  proceeding  undet 

^^    a  commission,  cannot  be  any  guide  to  the  court  in  construing 

^t:   the  terms  of  a  deed  executed  between  the  parties.    The  com« 

^t  mission  was  done  away,  and  the  parties  were  placed  in  a  new 

•^  situation;  since  the  creditors  obtained  the  security  of  three  sol- 

)  vent  persons  for  a  certain  definite  sum ;   a  security  which  they 

s.  i  could  not  have  had  under  the  commission.     The  bills  in  question 

5^  were  either  accommodation  bills,  or  drawn  for  value  in  the  hands 

^i   of  the  acceptors,  in  eithltr  of  which  cases  the  Defendant  has 

■/i    Tiolated  his  agreement  to  leave  the  Plaintiff  in  full  possession 

^     of  his  estate.     If  they  were  accommodation  bills,  a  debt  has 

(     been  oreated  against  the  estate  of  the  Plaintiff,  which  would  not 

have  existed  if  the  acceptors  had  not  been  called  upon,  and  if 

•A  the  other  hand  they  were  drawn  for  value,  payment  of  those 

bills  by  the  acceptors  is  a  discharge  of  a  debt  which  they  owed 

to  the  Plaintiff^s  estate.  Besides  the  Defendant  has  committed 

a  fraud  on  the  other  creditors,  who  expected  to  be  put  upon 

equal  footing  with  him,  and  who  perhaps  might  not  have 

executed 
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executed  the  deed  if  they  had  supposed  that  he  was  to  recon 
twenty  shillingB  in  the  pound  on  any  of  hi«  debts. 

idair  and  Palmer  Serjta.  in  support  of  the  rule.     It  is  dcv 
that  under  the  bankrupt  laws,  the  great  object  of  which  is  to 
establish  an  equal  division  among  the  creditors,  the  DefeDdaot 
would  be  allowed  to  retain  what  he  has  received  to  the  SBMsst 
of  20^.  in  the  pound ;  Ei  parte  H'ihimaii,  1  Atk.  109. :  now  the 
deed  in  question  being  substituted  in  their  place,  he  ought  to 
be  entitled  to  the  same  advantage.     The  object  of  this  deed  a 
the  mutual  benefit  of  the  creditors  and  the  insolveDt ;  the  Ut- 
ter is  instantly  put  in  the  situation  which  he  might  hope  toil- 
tain,  after  a  Ions;  delay,  under  the  bankrupt  laws;  the  forms 
have  the  payment  of  a  certain  sum  secured  to  them,  in  cona- 
deration  of  which  they  agree  to  release  all  demands  upontbe 
bankrupt,  though  not  on  any  other  persons.   Indeed,  should  lit 
estate  of  the  insolvent  produce  more  than  8s,  in  the  pound, 
still  the  creditors  bar  themselves  by  this  deed,  from  claiming 
any  further  sura  out  of  that  estate.   This  qiiestioD  depends  upon 
two  clauses  in  the  deed,  rij.  that  of  release  and  that  of  reslito- 
tiou;  now  release  to  the  drawer  is  no  release  to  the  acceptor. 
who  by  his  acceptance  of  the  bill  has  made  himself  the  ongind 
debtor ;  Dingwall  v.  Duiister,  Doug.  247. :  and  by  the  clai 
restitution  nothing  could  be  restored  to  the  bankrupt  bulwlal 
he  had  lost  by  the  transfer  to  the  assignees,  of  which  Hiex- 
cnrities  in  the  hands  of  the  Defendant  were  no  part.    Adm^ 
ting,  however,  the  acceptor  to  have  been  discharged,  the  mooff 
in  question  has  been  received  by  the  Defendant  to  his  uie.mJ  , 
not  to  that  of  the  Plainti ' 


Mawson. 
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fiot  accommodation  bills,  the  money  received  by  the  Defendant       1798. 
was  more  immediately  the  estate  of  Stack,  because  he  has  so       g^^,^ 
much  less  in  the  acceptors  hands  in  consequence  of  the  trans-     ^  «. 
action.    This  case  has  been  argued  on  an  analogy  which  does 
not  in  fact  exist,  viz.  between  the  effect  of  this  deed,  and  the 
proceedings  under  a  commission  of  bankruptcy,  though  a  com- 
mission happened  to  be  the  foundation  of  the  agreement.    A 
commission  is  a  transaction  between  creditors  only,  the  estate 
of  the  bankrupt  is  completely  taken  out  of  him,  and  he  has  no 
interest  but  in  the  actual  surplus  of  that  estate  after  all  debts 
paid :  here,  on  the  other  hand,  the  insolvent  had  an  interest  in 
ereiy  thing  beyond  8s.  in  the  pound.     It  is  on  the  ground  of 
uncertainty  that  the  rule  has  been  allowed  to  prevail,  that  a 
bill  holder  may  prove  against  every  body  who  is  a  party  to  the 
hU,  for  until  the  dividends  are  ascertained,  it  is  impossible  to 
bow  what  satisfaction   he  will  have.      But  here  a  certain 
liquidated  sum  is  given,  and  the  creditor  thinks  it  for  his  in- 
terest to  consider  the  whole  as  the  debt  of  the  drawer,  and  to 
^cept  8s.  in  the  pound  as  a  satisfaction :  this  is  the  substance 
of  the  instrument ;  by  this  the  debt  is  discharged  and  gone, 
and  the  effects  are  absolutely  released.     Suppose  that  the 
Plaintiff  had  paid  20^.  in  the  pound,  there  can  be  no  doubt, 
hat  that  he  would  have  become  the  purchaser  of  the  bills,  and 
Would  be  entitled  to  take  them  out  of  the  hands  of  the  holder 
tud  use  them  according  to  the  relation  in  which  he  might  stand 
to  the  acceptor.     If  it  be  so  on  payment  of  20s.  in  the  pound, 
can  we  distinguish  the  present  case  from  that  ?     The  creditor 
has  thought  fit  to  accept  8s.  in  the  pound  in  lieu  of  20s.,  and 
though  this  could  not  be  pleaded  on  a  parol  agreement,  yet  on 
&  deed  it  may,  and  the  discharge  is  as  effectual  as  if  20s.  in 
i&oney  had  been  paid.    I  am  therefore  of  opinion  that  this  case 
kas  been  argued  on  the  ground  of  an  analogy  which  does  not 
^xi&t,  and  admitting  every  thing  advanced  to  be  true  with  re- 
spect to  the  rule  where  debts  are  to  be  proved  under  different 
commissions,  yet  even  there  if  a  party  has  proved  his  debt  un- 
i^  one  commission,  and  taken  a  dividend,  he  cannot  prove 
r  tile  whole  debt  under  another.     The  business  is  generally  ma- 
naged by  not  taking  a  dividend  under  any  commission  till  the 
debt  has  been  proved  under  all,  and  there  is  no  possibility  of  set- 
.  ^Dg  the  matter  right,  but  by  calling  the  parties  to  an  account. 
Here  the  debt  is  not  only  reduced  to  8s.  in  the  pound,  but  ac- 
tually discharged,  so  as  to  entitle  the  Plaintiff  to  stand  in  the 
V0L«  I.  li  place 
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1798.  place  of  the  Defendant*  The  difficulty  however  recurs  whethei 
S^QQ^  it  does  not  lie  with  the  acceptor  to  bring  this  action,  and  whethei 
«•  the  money  in  dispute  must  not  be  considered  as  his :  if  my  Bro- 

thers can  satisfy  me  on  this  pointy  I  shall  have  no  hesitation  oc 
the  rest  of  the  case. 

BuLLER  J.     The  nature  of  the  contract  and  deed  on  which 
this  question  arises  decides  the  case.  Stock  was  indebted  to  se 
veral  persons :  the  creditors  sued  out  a  commission,  but  for  tl^ 
purpose  of  avoiding  expence,  and  getting  as  great  a  satisfaction 
as  possible,  they  came  to  an  agreement  that  Stock  should  pr^i 
vide  security  for  8s*  in  the  pound,  and  that  they  would  give  u; 
the  remainder  of  their  debts  and  make  him  a  new  man.  If  there 
was  any  sort  of  surprise  by  one  creditor  upon  another,  it  is  no 
new  case  to  say  that  it  was  a  fraud :  one  creditor  is  induced  by 
another,  to  come  into  the  composition,  and  they  all  agree  by 
deed  to  take  an  equal  dividend ;  now  this  is  not  effected  by  one 
of  them  reserving  a  secret  advantage.     It  is  said  that  the  De- 
fendant has  not  taken  more  than  85.  in  the  pound  out  of  Stock's 
effects,  but  I  say  that  he  does  get  the  surplus  out  of  Stock's 
effects.    These  were  part  of  the  bills  which  by  agreement  the 
Defendant  was  to  restore,  they  came  into  his  hands  from  Stock, 
and  were  to  be  delivered  back  to  him,  on  payment  of  85.  in  the 
pound.     By  the  mode  of  stating  this  account,  the  Defendant 
decides  against  himself;  to  give  a  foundation  for  the  argument^ 
he  should  have  pursued  this  method :  he  should  have  said,  I 
have  1113/.  195. 6d.  due  to  me  on  one  account,  and  \l07L5s.5d. 
on  another ;  he  should  not  have  added  the  two  together,  but 
should  have  claimed  a  dividend  on  the  former  sum  only,  and 
have  treated  the  latter  as  a  debt  satisfied  by  the  bills  which 
he  held  in  his  hands ;  by  not  doing  this  he  has  committed  a 
fraud  on  the  rest  of  the  creditors,  who  expected  to  be  put  on 
an  equal  footing  with  him,  and  had  a  right  to  know  his  situa- 
tion.   Whether  an  agreement  by  parol  to  accept  a  smaller  sum 
in  satisfaction  of  a  larger  can  be  pleaded  or  not,  I  do  not  know: 
it  was  formerly  considered  that  it  could  not,  and  was  so  de- 
cided in  Coke  {a).     I  think  however  that  there  are  some  late 
cases  to  the  contrary,  and  one  in  particular  in  Lord  Mansfield'i 
time,  who  said,  that  if  a  party  chose  to  take  a  smaller  sum 
why  should  he  not  do  it  ?     There  may  be  circumstances  unde 

(a)  PtnnrTs  case,  6  Co,  li7.  v^herc  it  greater;  bnt  if  paiti  before  the  day  c 

wai  held  that  payment  of  a  lesser  sum  at  at  another  place  it  may.  I'i(/e  also  Cm 

the  time  and  place  mentioned  in  the  ber  y.  H^anc,  Sir.  4$6. 
condition  cannot  be  a  satisfaction  for  a 

13  whic 
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)riich  such  an  agreement  might  not  only  be  fair  but  advan-       1798. 
tageous;  it  may  be  of  more  importance  to  a  man  to  take  10s.      ""stock" 
to-day  than  20s.  to-morrow.     If  we  look  to  the  deed  it  is  im-  **• 

possible  to  say  that  the  word  "  bills"  in  the  deed  does  not  extend 
to  the  bills  in  this  case.  What  other  bills  are  there?  Supposing 
(bs  we  must)   that  these  bills  were  drawn  for  value,  until  the 
icceptors  pay  them  they  are   indebted  to  the  drawer  to  their 
imount^  and  if  Stock  pays  8s.  in  the  pound  in  satisfaction  of  his 
lebty  is  he  not  to  have  the  bills  in  order  to  recover  from  the 
acceptors?  If  indeed  they  were  accommodation  bills  only,  then 
unless  they  are  to  be  delivered  up  to  the  Plaintiff,  the  acceptors 
'will  be  bound  to  pay,  and  will  have  an  action  against  Stockt 
who  will  thus  be  called  upon  for  more  than  8s.  in   the  pound. 
Whichever  way  the  case  be  stated,  the  Defendant  has  received 
more  than  8s.  in  the  pound. 

Heath  J.  1  am  of  the  same  opinion,  and  shall  botto»>^  myself 
en  the  clear  intention  of  the  parties.  "^Fherewere  three  descrip- 
tions of  persons  parties  to  the  transaction,  viz,  the  debtor,  the 
creditors,  and  the  sureties;  and  it  was  agreed  that  the  creditors 
should  take  8s.  in  the  pound  ia  discharge  of  all  debts.  Now 
ifl  order  to  induce  the  sureties  to  guarantee  the  payment  of  the 
&.  in  the  pound  it  was  necessary  to  take  an  account  of  the 
Plaintiff's  property ;  in  taking  which  account  they  must  have 
considered  what  was  in  the  hands  of  the  acceptors  of  the  bills. 
Ifthe  acceptors  were  intended  to  hold  the  money  subject  to 
further  demands,  the  sureties  would  not  have  guaranteed  to  that 
ixtent.  It  is  said  that  the  Defendant  has  only  pursued  his  re- 
medy against  third  persons ;  but  in  my  opinion  he  has  taken  a 
double  remedy  against  the  estate  of  Stock;  Ist,  against  his  ef- 
fects in  his  own  hands,  and  2dly,  against  his  effects  in  the  hands 
of  the  acceptors.  My  Lord's  observations  have  satisfied  me  that 
there  is  no  analogy  between  this  case  and  the  proceedings  under 
a  commission  of  bankruptcy.  But  a  question  has  been  made 
whether  this  action  will  lie  for  money  had  and  received  to  the  use 
of  the  Plaintiff.  Now  what  is  a  bill  of  exchange?  Itis  nothing  but 
«n  order  on  the  drawee  to  pay  so  much  out  of  the  effects  of  the 
drawer  in  his  hands,  and  the  acceptance  is  evidence  in  law  that 
the  acceptor  has  such  effects,  if  therefore  a  person  receives  any 
tWngoutof  those  effects,  he  receives  what  belongs  to  the  drawer 
irho  may  recover  it  in  this  form  of  action. 
RooKE  J.     1  am  of  the  same  opinion. 

Postea  to  the  Plaintiff. 
u  2 
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KlSib. 


Fisher  v.  M'Nauara. 


A  pri«w"«»*'-  'T^HB  PlaiDtiff  in  this  case  Was  proceeding  afler  the anowance 

■cuMtUm       -'-    of  a  writ  of  error  to  charge  the  Defendant,  then  in  cut- 

'°''i**'"kil''  ^"^y  °"  mesne  process,  in  execution. 

Bllawucaofa       This  was  opposed  by  Marshall  Serjt. 

bls'd^rS"^'        -^"^  ^^'^  Court  said  that  if  the  Defendant  were  not  cliugd 

uMotlM.       in  execution  she  would  be  supersedeable  (a),  and  that  the  IMiin- 

tiff  therefore  was  only  doing  that  which  for  his  own  secnrityhe 

was  obliged  to  do. 


(nl  Bnl  B  Vliintiff  nia>  gheir  for « 
SRiinil  ■  iiiperBCdias  iiiuiug,  thai 
Cefeuduit  luu>  sueil  uut  a  writ  of  u 


before  lb*  end  of  the  two  tmn* 

|j V  the  piuclice  of  Ihe  Court.  -IfiliJIft 
Ganctl  \.  Sltuluil,  C.  B.  U.  11.  t6Ga.i. 


TbeCanrtwill  l^WARSHJLL  Serjt.  opposed  the  areuing  a  demurrer  in  tlii( 
"*".'''?*'  case,  on  the  ground  that  the  Defendant's  attorney  M 

■iga  judgrocDt  refused  to  pay  for  two  of  the  paper  books  delivered  to  Ik 
nT'idBni'te-  ■'"dgea  accordiug  to  the  rule  of  Court.  Mick.  6  G.  2.  Iff- 
fiuMtopiyior  C. -W.  352.  ed.4. 

booL!!'rte'lfv«-      The  Court  at  first  doubted,  but  upon  inquiry  finding  that  lis 
Court  of  King's  Bench  {a)  had  considered  a  subsequent  nilfi') 
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^  1798. 


Quick  8c  Ux.  v.  Sir  W.  Staines  Knt.  Sheriff.  Jvneisth. 

n^His  was  an  action  of  trover  for  household  goods  brought  by  I^«n  execotnx 
"■•   the  husband  and  wife  in  right  of  the  wife  as  executrix  of  ofj,^^  tStitor 
her  former  husband  M'Pherson,  under  the  following  circum-  ««h«rowB,iiHi 
stances :  M'Pherson  died  about  nine  months  previous  to  the  ac-  marry,  and 
lion  being  brought,  having  made  his  widow  his  executrix,  who  ^^^'^JJilJj*"! 
continued  in  possession  of  his  goods,  and  about  three  months  after  her  hnsbaiicly 
hisdeath  married  the  Plaintiff  Qi//cA-.  During  those  three  months  JiLwiJd  JTlb! 
she  used  the  goods  as  her  own,  and  after  her  marriage  with  ject  to  their 
Quick  the  goods  were  treated  by  them  both  as  his.     The  De-  ^iCTtlM*fol" 
fendant  having  taken  these  goods  in  execution  at  the  suit  of  a  herhofbrad*! 
person  who  was  a  creditor  both  of  M'P/ierson  and  of  Quick,  but        '  *^ 
who  claimed  them  upon  the  present  occasion  to  satisfy  the  debt 
of  the  latter,  received  notice  from  the  Plaintiffs  that  the  effects 
which  he  had  taken  were  the  unadministered  goods  of  M*  Pherson. 
Eyre  Ch  J.,  before  whom  the  cause  was  tried  at  the  Westmin-- 
s/er  sittings  after  Ea^^er  term,  being  of  opinion  that  2l  devastavit 
had  been  committed  on  the  part  of  the  executrix,  by  putting  the 
effects  of  M'P/ierson  into  the  hands  of  her  second  husband,  di- 
rected a  nonsuit  against  the  Plaintiffs,  with  liberty  to  move  to 
setitaside  and  enter  a  verdict  in  their  favour.  Accordingly  a  rule 
m  for  that  purpose  having  been  obtained  on  a  former  day^ 

Shepherd  &evjt.  now  shewed  cause.  Itcannot  be  denied  that  the 

executrix  has  such  a  property  in  the  goods  of  her  testator  as  to 

enable  her  to  sell  and  mnke  a  good  title,  though  she  may  render 

herself  liable  for  a  devastavit.     Now  the  executrix  in  this  case 

liaTing  first  treated  the  goods  as  her  own,  and  the  Plaintiff  QutcA: 

having  since  her  marriage  with  him  treated  them  as  his,  is  sufH- 

[    cienttoshew  that  she  had  given  them  up  to  him,  which  must  have 

the  same  effect  as  if  she  had  sold  them.  If  by  her  conduct  she  did 

not  make  these  goods  her  own,  what  period  of  time  can  be  stated 

at  which  the  effects  of  a  testator  in  the  hands  of  an  executor  are  to 

be  considered  as  converted  to  the  use  of  the  executor?  In  Farrv. 

Jiewman,  4  jT.  JR.  G2 1 .  the  Court  seemed  to  consider  that  if  any 

thing  had  been  done  by  the  executor  to  raise  such  a  presumption  ^ 

the  goods  might  be  considered  as  his  own :  and  Lord  Kenyony92L% 

of  opinion,  that  till  the  contrary  be  shewn  the  goods  must  be 

considered  as  the  property  of  him  in  whose  hands  they  are  found. 

Here  perhaps  it  may  be  contended^  that  a  claim  is  made  by  the 

(a)  And  see  Bfrnerman  v.  RmdemMi,  2  Esp.  Rep«  651 . 

V  3  executrix^ 
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executrix,  but  it  must  be  remembered  that  she  claims  ^aiiut 
her  own  acts. 

Le  Blanc  and  Clayton  Serjta.  in  support  of  the  rule.  An 
execulor  does  not  lake  uii  absolute  properly  in  the  goods  of 
his  testator,  but  such  an  one  only  as  will  enable  him  to  fulfil 
the  duties  of  his  office.  In  this  case  M-Plierson  died,  leaTin; 
his  widow  in  possession  of  his  goods  in  that  house  in  whitt 
they  had  lived :  she  never  removed  them,  but  they  contiDued 
in  the  same  house  until  and  after  her  intermarriage  with  ano- 
ther person.  At  what  period  then  did  she  take  possessioaof 
the  goods  as  her  own '!  An  executor  may  convey  to  another  the 
goods  of  his  testator  for  money,  and  inasmuch  as  third  petsoDt 
cannot  know  in  what  manner  that  money  is  applied,  creditor 
cannot  follow  the  goods.  Kut  an  executor  cannot  devise  the 
goods  of  his  testator,  nor  are  they  forfeited  by  bis  attaiadei, 
nor  are  they  liable  to  the  bankrupt  laws.  Howard  v,  JtBcmd, 
3  Burr.  13f)9.  If  an  executor  pay  the  debts  of  his  testator  to 
theamount  of  ihevalueof  the  goods,  he  coiitinue|s  in  possession 
of  them  as  becoming  the  purchaser.  The  old  form  of  the  action 
of  trespass  by  an  executor  against  a  person  who  takes  the  goods 
of  the  testator,  shews  the  law ;  for  the  gravamen  is  "  the  deUv- 
"  ing  of  the  execution  of  the  will,"  1'.  .V.  B-  87.  E.  In  Ridh 
T.  Punter,  Cro.  Elii.  291.  a  tenn  in  the  hands  of  the  husbanJ 
in  right  of  his  wife  as  administratrix,  was  held  not  to  be  extend- 
ible for  his  debt,  though  it  had  continued  in  his  hands  and  W 
■  been  granted  ;  and  in  Farr  v.  Nneiuan,  though  the  il' 
teration  of  property  was  as  great  as  in  this  case,  yet  it 
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jection  to  the  authority  of  that  case,  as  applying  to  this,  arises  179^. 
from  the  form  of  the  action,  which  was  not  the  same  as  here;  and  q^ick 
the  second,  from  the  difference  of  the  parties.  It  is  one  thing  •• 

whether  a  creditor  shall  insist  that  an  executor  has  been  guilty 
of  a  devastavit,  and  another,  whether  the  executor  shall  take  ad- 
vantage of  his  own  wrong,  and  justify  his  own  misconduct  by  say- 
ing that  the  goods  are  not  his  but  his  testator*s.  The  case  of 
Whale  V.  Booth  and  others,  cited  4  T.  R.  625.  is  directly  in  the 
teeth  of  Farr  v.  Newman.  I  think  however  that  this  question 
may  be  decided  on  a  principle  which  will  leave  the  latter  case 
al  tbgethe;*  untouched,  viz.  that  the  executrix  had  taken  the  goods 
to  her  own  use.  On  that  ground  I  shall  have  no  difficulty  in  de- 
ciding :  but  we  will  look  further  into  this  question. 

Cur.  adv.  vultn 

On  the  next  day  the  opinion  of  the  Court  was  delivered  by 
Eyre  Ch.  J.  We  have  looked  into  the  case  of  Farr  v.  New^ 
man  and  the  authorities  there  cited,  and  the  Court  adheres  to 
the  opinion,  that  this  nonsuit  ought  not  to  be  set  aside.  We 
proceed  on  a  ground  which  does  not  at  all  interfere  with  the 
case  of  Farr  v,  Newman:  as  to  which  I  shall  say  nothing  either 
one  way  or  the  other.  The  ground  of  our  decision  is  that  ori- 
ginally taken,  viz.  that  a  devastavit  has  been  committed  by  the 
executrix,  who  before  her  marriage  had  converted  the  goods. 
I  allow  that  it  would  be  hard  (as  it  was  argued)  if  the  mere  act 
of  marriage  had  worked  a  devastavit;  and  we  do  not  hold  that^ 
But  when  in  consequence  of  the  marriage  the  effects  were  per-^ 
mitted  to  come  into  the  hands  of  the  husband  and  to  be  used 
by  him,  then  at  least,  if  not  before,  a  clear  devastavit  was  com- 
mitted, since  that  conduct  amounted  to  a  conversion  of  the 
goods.  We  think  that  where  the  executrix  herself  or  her  hus- 
band have  converted  the  goods,  it  does  not  lie  in  the  mouth 
of  either  of  them  to  say  that  they  are  not  the  property  of  the  hus- 
band, in  a  case  between  the  executrix  and  one  of  his  creditors. 
We  do  not  say  any  thing  with  respect  to  the  question,  aa  be-^ 
tween  creditors  of  the  original  testator  pursuing  the  assets  with 
legal  diligence,  or  the  executrix  in  respect  of  those  assets,  and 
creditors  of  the  executrix  or  the  husband  of  the  executrix,  whe-« 
ther  they  shall  or  shall  not  have  a  preference  against  a  creditor 
of  the  executrix.  That  question  will  be  fit  to  be  considered 
when  it  arises,  and  then  we  shall  decide  it,  with  a  proper  re^ 
spect  for  the  case  of  Farr  v.  Newman  contrasted  with  the  case 
of  Whale  y.  Booth,  4  Term  Rep.  625  n*  before  Lord  Mansfield^ 

V  4  with 
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with  the  other  casea  to  he  found  in  the  books  upon  the  Bohject, 
and  with  the  general  pritit:ip1es  of  law  relating  to  the  goods  of 
testators  and  intestates,  and  the  nature  of  a  claim  made  on  their 
representatives  in  respect  of  those  goods.  It  may  be  adifficnll 
question,  but  it  is  not  now  to  be  touched. 

Per  Curiam,  Rule  discharged. 


Farmer  r.  RissELt.  and  Another. 


IF  J.  ncriwe 
■nonejof  R.  to 
the  n>e  <rf  C.  it 


tnonrj  h>d  tai 

tboath  the 
coinideralwii 

paid  it  b«  il- 

Wnl,  (lA 
Qodr.  WhelUe 


then 


milii 


A  ss  UM  PS  IT  against  the  defendaDts,  who  werecomcnoncarriert. 
The  first  count  in  the  declaration  was  on  a  special  agree- 
ment not  to  deliver  the  goods  iu  question  without  receiving  the 
money  for  them;  the  other  counts  were  general,  among  which 
was  one  for  money  had  and  received.  At  the  trial  it  was  proved 
on  the  part  of  the  Plaintiff  that  he  had  agreed  to'carry  certxin 
goods  called  medals,  and  to  deliver  them  to  a  person  at  PoHt- 
mouth:  that  they  were  taken  by  the  carriers  on  delivery,  the  meaih 
ing  of  which  term  is,  that  the  carriers  are  to  receive  '2d.  in  the 
pound  for  commission,  and  are  not  to  deliver  the  goods  withoot 
receiving  payment  for  them.  It  appeared,  however,  that  these 
medals  were  in  fiict  counterfeit  halfpence  sent  to  Portsmouth  for 
the  purpose  of  being  distributed  among  the  sailors:  but  no  other 
knowled  ge  of  the  contents  of  the  boxes  in  which  these  ffOodswHt 
packed  could  be  brought  home  to  the  Defendants,  than  what 
might  be  implied  fromthecircumstauceof  oneof  the  boxes  hat- 
ing been  accidentally  opened  in  the  presence  of  a  clerk  of  theB^ 
fendants,  who  saw  the  coiHitcrfeit  halfpence  (<iV  The  Defendant 
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A  rale  nisi  for  that  purpose  having  been  obtained  by  Cockell       1798. 
Serjt.  on  the  authority  of  Tenant  v,  Elliott,  ante,  p.  3.  Fabmrr 

i^Vand  Shepherd  Serjts.  now  shewed  cause.     Admitting  v. 

that  there  was  no  direct  evidence  to  prove  that  the  Defendants 
knew  the  nature  of  the  goods  committed  to  their  care,  still  in 
iegal  construction  this  was  not  money  received  to  the  use  of  the 
ftaintiff.    This  case  may  be  distinguished  from  that  of  Tenant 
V.  Elliott,  as  the  contract  was  founded  not  only  on  malum  pro^ 
kibitum,  beitig  contrary  to  act  of  parliament,  but  also  on  malum 
in  se,  he\n,r  contrary  to  common  honesty,  and  a  fraud  on  all  man- 
kind ;  whereas  the  contract  in  Tenant  v.  Elliott  was  only  made  il- 
legal by  posi  ti  ve  law.  APlaintiffmust  recover  on  his  own  strength, 
not  on  the  innocence  of  the  Defendant.     If  ^.  pay  money  into 
the  hands  of  B.  to  be  paid  to  C.  for  the  assassination  pf  a  par- 
ticular person,  or  as  the  price  of  perjury,  it  will  never  be  con-     • 
tended  that  C.  can  recover  it:  it  is  not  sufficient  to  shew  that 

B,  ought  not  to  keep  the  money,  but  it  must  also  be  shewn  that 

C.  is  entitled  to  receive  it.     It  is  to  be  observed  that  in  all  the 
cases  where  money  paid  on  illegal  contracts  has  been  recovered 
back,  the  actions  have  been  brought  in  disaffirmance  of  the  con- 
tract, as  in  J  agues  v.  Withy,  I  //.  BL  65. ;  whereas  here  the 
aetion  is  brought  in  support  of  the  illegal  transaction.    Neither 
were  the  Plaintiffs  in  those  cases  in  part  delicto,  whereas  here 
the  Plaintiff  was  a  principal  in  the  fraud.  If  this  money  had  been 
paid  into  the  hands  of  a  banker  on  a  general  account,  it  might 
not  have  been  competent  to  him  to  object  to  the  grounds  on 
^hich  that  money  was  paid :  but  in  the  present  case  the  money 

f  *48  paid  for  the  specific  purpose  of  completing  the  illegal  con- 
tnict,  and  was  received  in  the  course  of  carrying  it  into  eflfect. 
Cockell  Serjt.  contra.  This  might  have  been  a  different  case  if 
the  contract  had  been  executory,  for  there  the  Defendant  would 
hre  stood  in  the  situation  of  a  stake-bolder:  but  here  the  partv 
who  had  a  rigrht  to  object  to  the  contract  has  affirmed  it  by  his 
own  act.  Suppose  money  to  be  paid  into  the  hands  of  the  Plain- 
tiff's clerk,  for  the  Plaintiff's  use,  shall  he  be  allowed  to  say, 
this  money  was  paid  into  my  hands  for  your  use,  but  being 
the  consideration  of  an  illegal  contract,  1  shall  put  it  into  my 
own  pocket."    The  authority  of  Tenant  v.  Elliott  is  decisive, 
and  cannot  be  distinguished  in  principle  from  this  case. 

Eyre  Ch.  J.  If  I  could  be  satisfied  that  the  Defendant  in  this 
case  ought  to  be  considered  as  insuring  the  performance  of  an 
Uegal  contract,  I  should  be  of  opinion  that  a  demand  necessarily 
lonnected  with  an  illegal  contract,  and  tending  to  facilitate  the 

executioA 


it 
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cxecutioD  of  it,  woulJ  be  vitiated  by  that  contract;  but  my 
doubt  is,  wfiether  he  can  be  so  considered.  The  queBtion  there- 
fore is,  whether  the  Defendant  is  competent  to  state  the  Iraiu- 
action  with  the  party  at  PorlsmoiU/i,  and  make  any  use  of  itf 
It  seems  to  nit;  that  the  Plaintiti'a  demand  arises  simply  out  of 
thecircmustaiiceof  money  being  put  into  the  Defendant's  bauds 
to  be  dehveied  to  him.  This  creates  an  indebitatus,  from  wliich 
an  asmmpsit  in  luw  arises,  and  on  that  an  action  on  the  cue 
may  be  maintained.  It  was  on  this  ground  that  the  Court  pro- 
ceeded in  Tenant  v,  Elliott,  and  1  lind  myself  under  a  difficulty 
in  makinfc  any  distinction  between  lliat  case  and  the  preseuL 
The  illicit  trading  there  was  as  much  malum  in  se  as  the  trans- 
action here.  For  it  was  held  in  the  Exchequer-chamber,  ia 
Camden  and  others  v.  Anderson  (a),  that  violating  a  prohibitiw 
of  a  species  of  commerce  in  which  the  interest  of  the  couoIit 
was  concerned,  was  not  merely  malum  prohibitum  but  malima 
se,  and  I  am  well  satisfied  with  that  decision.  Now  Tenant  t. 
Elliott  had  the  same  ioundation  as  Camden  and  others  v.  Aadtr- 
son,  viz.  an  insurance  on  trade  to  the  East  Indies  carried  on  br 
a  subject  of  this  country  in  violation  of  the  East  India  Com- 
pany's charter.  In  Tenant  v.  Elliott,  the  Court  were  of  o 
that  though  the  insurance  was  clearly  void,  yet  that  tbebroksl ' 
into  whose  hands  the  money  was  j)aid  had  nothing  to  do 
the  illegality  of  the  contract.  The  obligation  on  him  aroseotfl 
of  the  fact  of  the  money  having  been  received  by  him  forifcl 
use  of  a  third  person,  which  created  a  promise  in  law  to  pay;  f 
and  it  was  well  said  by  my  Brother  Buller,  that  even  ibemtil 
who  had  paid  over  money  to  another's  use  could  notdispi 
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there  was  a  circumstance  in  the  report  which  gave  much  coun-        1798. 
tenance  to  the  idea  that  the  carrier  knew  what  he  was  doings      Fabmer 
tu.  that  he  was  lending  his  assistance  to  an  infamous  traffic.  v. 

Id  that  case  the  rule  melior  est  conditio  possidentis  will  apply ;  for 
if  the  contract  with  him  be  stained  by  any  thing  illegal,  the 
Plaintiff  shall  not  be  heard  in  a  court  of  law. 

fiuLLEB  J.  1  think  the  knowledge  and  participation  of  the 
Defendant  is  not  made  out  by  the  evidence  reported ;  nor  in- 
deed ii  it  had  been,  would  it  have  made  any  difference  in  the 
case  of  an  action  for  money  had  and  received,  which  is  not 
founded  on  the  illegal  contract,  but  on  a  ground  totally  dis- 
tinct from  it;  Walker  v.  Chapman,  cited  Doug.  471.  ed.  3.  It 
seems  to  me  that  all  the  confusion  in  this  case  has  arisen  from 
the  Plaintiff  having  proved  too  much  at  the  trial.  He  should 
iiare  shewn  that  tbe  Defendant  had  received  so  much  money  to 
bis  use,  and  it  was  immaterial  whether  the  money  were  paid  on 
a  legal  or  an  illegal  contract.  The  cases  come  up  to  that  point; 
ildfibrook  V.  Hatt,  2  Wils.  309.,  which  was  the  case  of  money 
lent  to  pay  a  bet  at  a  horse-race,  and  Faikney  v.  Reynous,  Burr, 
2()69.,  of  money  lent  to  pay  differences  in  a  stock-jobbing  bar- 
gain, where  the  Defendant  was  privy  to  the  transaction.  And 
it  has  been  said  that  if  money  be  lent  to  pay  differences  in  the 
Alley,  the  party  lending  it  with  full  knowledge  of  the  purpose 
to  which  it  is  to  be  applied  may  recover.  Here  the  money 
haying  been  paid  by  another  to  the  Plaintiff's  use,  the  illegal 
contract  is  out  of  the  question.  I  am  unable  to  distinguish 
this  case  from  that  of  Ihiant  v.  Elliott, 

Heath  J.  I  am  of  the  same  opinion.  In  Tenant  v.  Elliott, 
the  Defendant  was  employed  as  agent  to  negociate  an  illegal 
insurance,  and  was  privy  to  the  whole  transaction,  and  yet  the 
money  there  was  considered  as  coming  into  his  hands,  to  the 
use  of  another  person.  I  look  upon  the  matter  in  the  same  light 
as  if  the  money  had  been  paid  into  the  hands  of  a  banker  who 
could  never  be  allowed  to  say  that  it  was  paid  in  on  an  illegal 
consideration.  In  the  case  of  a  stake-holder,  the  Court  would 
inquire  into  the  transaction ;  but  the  distinction  is,  that  whether 
the  consideration  be  good  or  bad,  a  man  may  recover  his  own 
money,  though  not  that  of  another  person.  The  case  of  Barjeau 
▼.  Walmsley,  Str.  1249.,  where  a  party  was  allowed  to  recover 
(fl)  money  lent  to  another  to  game  withal,  is  very  strong. 

W  Vid.  eliam,  fretUnhdl  v.  fl'ood,  cornm  Lord  Kenycn,  Espin,  Cm.  N,  P.  ff . 

KOOKE  J, 


1798. 
FARntm 
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RoOKE  J.  I  agree  with  my  Lord  and  my  Brothers,  that 
there  ought  to  be  a  new  trial  in  this  case,  thoogh  I  canitol 
agree  with  them  in  the  reasons  on  which  they  are  incUned  to 
direct  it.  The  Plaintiff  is  to  recover  on  his  own  merits,  notot 
the  demerits  of  the  Defendant.  If  he  has  no  merits,  or  if  he 
discloses  a  case  of  fuul  fraud  on  his  own  part,  I  think  he  <m0it 
not  to  be  beard,  however  great  the  denjerits  of  the  DefeDdint 
may  be.  The  Plaintiff  in  this  case  is  concerned  in  a  trafic 
not  merely  forbidden,  Itut  fraudulent  and  indictable;  17':.  the 
uttering  counlerCelt  tokens,  and  counterfeit  halfpence,  Ht 
endeavours  to  cany  on  this  traffic  with  complete  security  to 
himself  as  to  payment.  He  knows  he  cauuot  recover  payneia 
as  for  goods  sold  and  delivered,  and  therefore  contracts  wilb 
the  Defendants  to  carry  the  goods,  and  to  engage  to  receirt 
the  money  for  them  on  a  commission  of  id.  in  the  pound.  Bj 
these  means  he  secures  himself  as  to  the  payment,  andtbt 
Defendants  become  his  agents  to  sell  for  ready  money;  tli«iF 
are  instruments  of  fraud  in  the  hands  of  the  Plaintiff,  and  be- 
ing such  instruments,  they  behave  dishonestly  to  their  prio- 
cipal :  shall  then  the  Court  assist  such  a  principal  to  reconr 
his  money  out  of  the  hands  of  his  agents?  or  shall  it  not  rathff 
say,  if  you  will  employ  agents  in  a  fraudulent  transaction,  ju 
must  rely  on  the  fidelity  of  your  agents,  for  the  Court  wS 
not  assist  you?  A  distinction  has  been  taken  between  lie 
Defendant's  being  privy  to  the  fraudulent  transaction,  and 
being  privy  to  it,  I  thought  at  the  trial  that  there  was  (fl- 
dence  of  the  Defendants'  knowledge,  and  I  told  the  JU171 
In  that,  I  probably  made  some  mistake;  because  aeii 


Farmer 

«. 
RuttKix. 
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\vhoIe  transaction  by  his  own  witnesses  in  establishing  his  own        1798. 
C€Lse,  on  the  Ist  county  against  the  Defendant  for  not  receiving 
ready  money;  and  having  disclosed  it,  I  think  the  Court  ought 
not  to  shut  its  eyes  against  it,  but  to  notice  the  transaction  as 
fully  as  if  disclosed  in  a  declaration  or  on  a  special  verdict. 
The  distinction  as  to  the  knowledge  or  ignorance  of  the  De- 
fendant, if  allowed,  will  produce  this  strange  consequence;  that 
if  he  be  innocent,  he  shall  be  answerable  in  this  action ;  but  if 
guilty,  he  shall  be  free :  his  innocence  shall  work  a  loss  to  him, 
his  guilt  shall  be  his  indemnity.     This  is  so  monstrous  a  doc- 
"^  trine,  that  though  it  may  be  technically  accounted  for,  on  the 
ground  of  mutual  privity  in  a  foul  transaction,  I  cannot  assent 
tt)  it,  if  I  can  discover  a  principle,  by  which  it  may  be  rejected. 
-^  I  cannot  agree  that  a  Plaintiff  shall  be  heard,  if  he  alone  is     " 
^  l^arty  to  a  foul  fraud  :  and  that  he  shall  be  rejected,  only  when 
the  Defendant  is  as  bad  as  himself,  and  when  both  are  mutually 
<K>ncemed  in  the  fraud.     I  think  that  a  man  who  has  been 
ipiilty  of  an  indictable  offence  ought  not  to  have  the  assistance 
'   ^f  the  law  to  recover  the  profits  of  his  crime ;  and  that  whether 
Ais  agents  be  innocent  or  criminal,  privy  or  not  privy,  his  claim     ' 
^^^inst  those  agents  is  equally  inadmissible  in  a  court  of  law. 
3h  this  case  the  Plaintiff  does  not  come  into  court  with  clean 
Ikands ;  he  alleges  his  own  turpitude,  and  is  indictable  for  his 
t^jfiraud.     Suppose  a  Plaintiff  to  state  in  his  declaration  **  I  have 
beaten  A.  according  to  the  terms  of  my  agreement  with  B., 
B.  has  lodged  the  money  he  contracted  to  give  ine,  in  the 
-    -^^hands  of  the  Defendant,  and  the  Defendant  refuses  to  pay  it 
*^over  to  me;"  I  think  the  Court  would  reject  his  demand. 
tenant  v.  Elliott,  is  not  precisely  in  point;  it  proceeds  on  a  ge- 
'  aq^eral  principle,  to  which  the  circumstances  of  that  case  may 
applicable :  but  to  which  the  circumstances  of  the  present 
c  form  an  exception.     It  is  not  there  stated  whether  the 
umstances  which  support  the  objection  were  proved  on  the 
4»rt  of  the  Plaintiff,  or  on  the  part  of  the  Defendant.     The 
•••ured  did  not  by  that  contract  secure  himself  at  all  events 
Ost  loss,  though  he  broke  the  law  by  ordering  the  insurance 
<}Uestion.   Neither  the  broker  nor  he  could  enforce  payment 
the  underwriter :  whereas  here  is  a  contract  to  secure  the 
^iiitifT  against  loss  in  a  fraudulent  traffic,  and  the  Defendants 
^^'^^ther  privy  or  not  to  the  fraud)  are  the  agents  to  secure 
^^*Xx  by  dealing  for  ready  money  only.   If  the  PlaintiflFwill  em- 
^^^  an  agent  in  such  a  transaction,  he  must  rely  on  the  honesty     [  302  ] 
«U9  agent,  and  I  think  the  law  ought  not  to  assist  him. 
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Eyre  Ch.  J.  If  it  be  possible  to  mix  tbe  original  trannC' 
tion  with  the  contract  on  which  the  action  is  brought,  I  tfitt 
with  my  Brother  Rooke  in  all  his  conclusions,  (a) 

Rule  absolute  for  a  new  trial.  (() 

(«)  Vid.  Sittn  *.  Liukles,  6  T,  tt.  ei.     Booth  v.  tlodgam,  s  T.  A.  405. 
(t)  The  DtfendBnU  aflerwardt  paid  tbe  moorj  into  Onirt. 
Vld.  tamea  Sattiwa  t,  Creaii<t,  Pmrk  I**.  8. 


jKui9ih.  M'Masteb  r.  Kei.!.. 

The  Court  hu     A  D/tm  Serjt.  on  a  former  day  obtained  a  rule,  calling  onlhr 

diKhaii-p  a  Plaintiff  to  shew  cause  why  the  Defendant  should  not  be 

DefeD.iani  om  diacharged  out  of  the  custody  of  the  warden  of  the  I'/eet,  astt 

oo  the  proond    the  execution  wherewith  he  stood  charged  at  the   suit  of  & 

»IoSorblink     Plainliff  in  this  action,  on  iho  ground  of  the  Plaintiff  hsTiag 

niptn  lATinE  since  Sued  out  a  commission  of  bankruptcy  against  hiro.   lit 

onianhiai'h^n  '^"^**  ^^""^  these.    Tbe  Defendant  was  charged  in  execution^ 

bytbePLb-    the  Plaintiffin  Trlnitv  term  1797,  for  609/.;  on  the  22d  ofJfcr 

■^ '  last  a  commission  of  bankruptcy  issued  on  the  petition  of  Ihc 

Plaintiif,  under  which  the  Defendant  was  declared  a  bankrupt; 

the  Plaintiff  was  the  only  person  who  proTed  under  the  coif 

mission,  and  was  chosen  sole  assignee. 

Clarion  Serjt.  shewed  cause,  and  contended  that  a  petitJM 
to  the  Great  Seal  had  never  yet  been  held  to  be  a  satisfactin 
of  a  debt,  and  though  in  Borwafty's  case,  1  Str.  653.  chargiagi 
debtor  in  execution  was  held  such  a  satisfaction  to  n  ctedi 
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may  either  supersede  the  commission^  or  direct  the  bankrupt  1798. 

to  be  discharged  out  of  custody.     I  wish  it  to  be  understood  j^*^j^^^^^ 

that  this  rule  is  discharged,  on  the  ground  of  a  want  of  juris-  «. 

diction  in  this  Court.  ^""* 
Per  Curiam,                                                    Rule  discharged. 


SaNGSTER   y.    BiRKHEAD.  JuUBtOtb. 

"O  EPLEviN  of  goods  and  chattels.  Ifthelesweof 

-■•^    Avowry  for  rent  in  arrear,  and  issue  thereupon.  rtck"renVmi- 

One  Woodward  and  his  wife  being  seised  in  fee  of  a  house  in  derlet  it  at  an 
_   London,  by  lease,  bearing  date  29th  of  March  \111,  demised  he  u?iable^o  ' 
~   it  to  the  Defendant  for  a  term  of  twenty-one  years,  which  ex-  contribote  to 
p^^  pired  at  hady'day  1798,  at  the  yearly  rent  of  44/.  deducting  of  a  party-wall, 
__^  the  land-tax.     The  Defendant  demised  the  house  for  eighteen  ^J»^  ";JI*'*''78  * 
__  years  and  ten  months  from  the  1st  of  May  1779  to  one  Robert  nor  is  the 
'^^  Sugden  at  the  yearly  rent  of  60/.,  also  deducting  the  land-tax.  X^tluiVat 
_   In  this  lease  amongst  the  other  usual  covenants  on  the  part  of  alt  varied  by 
_7    the  lessee,  there  was  one  to  make  "  all  needful  and  necessary  ^\^^^^ 
Z,    **  reparations  and  amendments  whatsoever,"  in  which  no  ex-  tert-d  into  be- 
"^    ception  was  made  as  to  accidents  by  fire,  nor  was  there  any  igQdiord  and 
covenant  on  the  part  of  the  lessee  to  insure.    The  lease  was  bw  tenant,  (a) 
assigned  by  Sugden  for  a  valuable  consideration,  and  after  se- 
veral mesne  assignments  came  on  the  19th  o(  May  1787  to  the 
present  Plaintiff;  in  May  1795  a  fire  having  happened  in  the 
adjoining  house,  by  which  that  house  was  entirely  consumed, 
'      and  the  roof  of  the  Plaintiff's  injured,  the  owners  of  the  scite 
of  the  adjoining  house  being  desirous  to  rebuild,  had  the  party 
wall  examined  by  four  surveyors,  and  delivered  a  certificate  to 
the  Plaintiff  according  to  14  Geo.  3.  c.  78.  5.38.  that  the  wall 
^       was,  by  the  opinion  of  the  said  surveyors,  condemned  as  de- 
cayed and  ruinous.    It  was  accordingly  rebuilt  and  the  Plain- 
^      liff  called  upon  for  a  moiety  of  the  expence.     This  he  paid, 
and  deducted  out  of  the  rent  due  to  the  Defendant,  who  dis- 
'trained  for  rent  in  arrear  to  that  amount. 
"  This  cause  came  on  to  be  tried  before  Rooke  J.  at  the  Guildhall 

sittings  after  Easter  term,  when  the  surveyors  gave  in  evidence, 
tiiat  they  had  condemned  the  wall  as  ruinous  and  decayed ;  that 
**  Was  probably  built  soon  after  the  fire  of  London;  that  they 
crould  not  decide  whether  it  were  originally  ill-built,  or  had  re- 
c^eived  some  injury  from  external  violence,  but  that  it  was  not 

(«)  Vide  Robinson ▼.  Leuis,  10  East,  227.    LMUibe  ▼.  Uemans^  2  B.&  A.  ^67, 
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ittjured  hyjire.    A  veidict  waa  taken  fottbe  Defendant  in  orier 
to  ascertain  the  sum  due,  subject  to  the  opinion  of  the  Conrt. 

Adair  Serjt,  haVing  on  a  fonutr  day  obtained  a  rule  n%»  iis 
setting  aside  that  verdict  and  entering  one  for  the  Plaintiff, 

iShepherd  Serjt.  now  shewed  cause.  The  first  question  is,  whe- 
ther the  Defendant  can  be  coasidured  as  tlie  owner  of  the  im- 
proved rent  within  the  14  Geo.  3.  c.  78.  s.  41.  (a)?  the  second. 
whether  under  the  terras  of  the  lease  the  Plaintiff  was  not  bound 
to  repair  the  wall  at  bis  own  expence,  or  whether  he  is  reUeved 
from  the  performance  of  bis  covenant  by  14  Geo.  3.  c.  18.! 
First,  the  object  of  the  act  was  to  throw  the  burden  ou  thow 
persous  who  derive  a  benefit  from  the  improved  rent;  suchu 
the  lessee  of  a  ground  rent  on  a  building  lease;  it  was  ueverut> 
tended  to  apply  to  persons  who  having  taken  a  lease  at  a  rack" 
rent,  afterwards  underlet  at  a  rent  somewhat  higher.  Hk 
Defendant  is  not  the  owner  of  the  improved  rent,  but  of  an  in- 
creased rent  only.  It  seems  to  have  been  the  opinion  of  Lord 
Keni/oii  and  Bul/er  J.  iii  Soulhali  r.  Leadbetter,  3  T.  R.  458, 
that  persons  who  take  leases  at  a  small  rent,  and  afterwardsioh 
prove  them  so  as  to  create  a  new  estate,  should  be  liable.  Bou 
person  who  takes  a  house  in  the  city  of  London  at  a  rack-reU, 
and  afterwards  underlets  to  one  who  wants  to  come  into  lui 
business,  and  therefore  gives  a  better  rent  for  the  house,  is  nW 
the  owner  of  the  improved  rent  within  the  meaning  of  the  acii 
if  he  were,  there  might  be  six  diilerent  owners)  of  the  improiri 
rent  of  the  same  bouse.  In  Pei:k  v.  Wood,  b  T.  R.  130.  tliedih 
tiuction  taken,  was  between  the  improved  rent  and  the  groiuj 
rent.     Secondly,  supposing  the  Defendant  to  be  the  owi 
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Eyrb  Ch.  J.  I  dare  say  that  the  leading  object  of  the  Legis-  1798. 
:ure  was  to  make  the  owner  of  the  improved  rent  liable,  as  sTiiofTEa 
posed  to  the  ground  landlord.  But  though  that  may  have  ^  «• 
en  the  leading  object,  yet  the  expressions  of  the  act  being 
ch  as  they  are,  we  must  deal  with  them  as  well  as  we  can, 
d  find  an  owner  of  the  improved  rent. in  all  cases,  though 
ere  should  be  no  ground  rent  reserved.  Here  the  original 
idlord  made  a  lease  for  twenty-one  years  to  a  person  who 
Eun  underlet  the  premises.  Who  then  is  the  person  to  be 
nsidered  as  the  owner  of  the  improved  rent,  but  the  man 
lO  on  all  the  subsisting  leases  has  the  best  rent?  But,  whe- 
iT  he  be  the  person  or  not,  I  have  much  doubt,  as  the  question 
w  stands,  if  the  Defendant  can  avail  himself  of  the  objection 
ich  he  has  taken.  I  think  that  it  was  intended  by  the  Le- 
lature  that  the  tenant  should  pay  a  moiety  of  the  expence 
the  person  building  the  wall,  and  reimburse  himself  by  de- 
nting the  amount  out  of  the  rent  of  his  immediate  landlord, 
ving  it  to  him  to  make  his  claim  on  such  other  persons  as 
may  think  liable.  That  appears  to  me  the  best  construc- 
ti  for  putting  the  business  in  a  practicable  shape.  I  should 
line  to  that  opinion,  even  if  it  were  made  out  that  the  covenant 
the  part  of  the  tenant  to  repair,  included  this  case:  for  though 
i  conduct  of  the  tenant  might  be  a  breach  of  covenant,  it 
uld  be  fitter  that  the  damages  should  be  settled  in  an  action 
covenant,  than  to  break  in  on  the  rules  established  by  the  sta- 
«.  it  is  easy  to  see,  that  this  is  an  ill-penned  law,  and  its 
laning  is  left  uncertain ;  but  in  the  present  case  i  do  not  know 
w  to  determine,  who  is  the  owner  of  the  improved  rent,  if  it 
not  the  person  who  takes  the  best  rent.  Possibly  it  may  be 
1  that  Woodward  and  the  Defendant  should  pay  in  certain 
portions;  let  them  however  settle  that  in  such  actions  as  they 
Y  think  fit  to  bring.  I  know  no  way  of  executing  this  law, 
'e  enter  into  all  the  derivative  claims  of  differentlandlords(a). 
he  tenant  pays  the  money,  let  him  reimburse  himself,  and 
fQ  the  other  parties  to  dispute  among  themselves. 
Duller  J.  I  agree  in  opinion  with  my  Lord,  and  think  his 
struction  of  the  act  clear  and  intelligible.  There  are  three 
lies  in  this  business,  the  man  who  built  the  wall,  the  tenant, 
.  the  tenant's  immediate  landlord.  I'he  owner  of  the  adjoin- 
house  pursued  the  directions  of  14  Geo.  3.  c.  78.  which  gave 
I  a  right  to  call  on  the  Plaintiff  for  a  moiety  of  the  expence; 
lbeingsettled,howdoes  thecasestand  between  the  tenant  and 

{Jk)  Bemrdmitft  r.  F^x^  8  7.  A.  214. 
•OL.   I.  X  hiR 
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Ills  lanclloifd  i  I  agree  tbal  we  mitst  consider  whether  the  \iiii- 
Jonl  be  the  owner  of  an  ituprovedrent:  but  in  this  casebebu 
an  improved  rent.since  lie  receives  more  than  tbe  person  of  wImb 
he  took  the  premises.  And  if  the  landlord  haa  tbe  improtcd 
rent  he  certainly  is  liable,  though  there  be  only  one  year  of  tte 
term  to  come.  As  to  the  question,  whether  the  expencecanfat 
apportioned,  that  does  not  arise  here;  butif  any  thing  conldlx 
found  to  warrant  an  opinion  thrown  out  by  Lord  Maa^tlda 
Stone  V.  (ireenvelH,ii),  that  the  parties  might  be  liable  to  ar>l£> 
able  proportion  in  some  ca«es,  it  would  tend  much  to  the  ad- 
vanccment  of  justice.  The  building  aparty-WBll  is  certainlyt 
great  improvement  to  the  premises,  and  every  person  interrsttd 
in  the  fee  and  receiving  a  benefit  from  it  onght  to  contribute. 

Heath  J.  I  think  the  construction  which  haa  been  put  opoa 
this  statute  is  the  true  and  necessary  construction.  The  Le^»- 
lature  seems  to  think  that  there  must  be  an  owner  of  an  in- 
proved  rent  in  respect  of  every  house;  and  we  need  not  look  ftr- 
ther  than  the  landlord  immediately  above  the  tenant  who  psji.  I 

RookbJ.  I  do  not  know  how  any  other  construction ct» I 
be  put  upon  this  act,  than  that  which  has  been  suggested.  TV 
words  of  the  statute  are,  that  "  it  shall  be  lawful  for  the  lenui 
"  or  occupier  of  such  adjoining  building  or  ground  to  pay 
"  moiety,  flic.;"  this  Plaintiff" was  the  tenant,  it  was  therefin 
lawful  for  him  to  pay,  and  he  was  to  reimburse  himself  by  o^ 
ducting  the  rent  due  from  him  to  his  landlord,  if  that  landim 
waa  the  owner  of  the  improved  rent;  but  not  if  he  was  only  tl( 
owner  of  the  ground  rent. 


Rule  absoJBl' 
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? 


COMITABLB. 


the  said  intended  purchase  be  abandoned,  and  that  the  Plain-       1798. 
tiff  woald  receive  back  his  aforesaid  purchase  money,  the  De-     ^y^^^ 
fendant  undertook  to  pay  interest  on  the  deposit  money  from  ^      «• 
the  time  of  its  being  advanced  to  the  time  of  its  being  repaid, 
and  also  the  costs  and  expences  of  examining  the  title.   There 
was  also  a  count  for  money  had  and  received. 

Plea;  general  issue. 

At  the  trial  of  this  case  before  Eyre  Ch.  J.,  at  the  GuildJiall 
sittings  after  Easter  term,  the  Plaintiff  not  having  produced  a 
written  contract  in  support  of  his  declaration  was  nonsuited, 
on  the  g^und  of  its  being  a  contract  for  the  sale  of  lands  with- 
ii  the  statute  of  frauds,  (a) 

Adair  Serjt.  on  a  former  day  obtained  a  rule  to  shew  cause 
thy  the  nonsuit  should  not  be  set  aside,  and  a  verdict  be  en- 
tered for  the  Plaintiff,  contending,  first,  that  sales  by  auction^ 
were  not  within  the  statute  [But  the  Court  said  that  the  cases 
(h)  on  that  subject  only  applied  to  sales  of  chattels] ;  secondly, 
that  it  was  competent  to  the  Plaintiff  to  prove  that  a  contract 
Ittd  existed  and  been  abandoned,  without  producing  the  spe- 
eific  contract  in  evidence. 

The  Court,  however,  were  of  opinion  that  the  contract  itself 
anist  be  shewn,  before  it  could  be  proved  to  have  been  aban- 
dooed:  but  granted  a  rule  to  shew  cause  on  the  suggestion  of 
.  BoLLEB  J.,  that  the  Plaintiff  might  perhaps  be  entitled  to 
recover  interest  under  the  count  for  money  had  and  received. 

Adair  having  again  mentioned  the  case  this  day. 

The  Court  were  of  opinion,  on  the  authority  of  Moses  v.  Mac- 
ftrlan,  2  Burr.  1005.  that  in  an  action  for  money  had  and  re- 
ceived the  Plaintiff  could  recover  nothing  but  the  net  sum  re- 
ceiTed  without  interest. 

Per  Curiam,  Rule  discharged. 

(a)  t9  Ctr,  t'  e.  S.  «.  4.  ▼.  Joknaon,  coram  Eyre  Ch.  J.  Ejp.  Co*. 

(*)  Vid.  t^mtm  v.  Metivkr  or  MotUoM^    N.I\  101 ,  661 . 
1  Bi  :>99.   S  Uurr,  1921.  and  Siansfietd 


Steel  4;.  Rorke  Administratrix,  8cc.  Jmu2ut. 

A  88UMFSIT  for  goods  sold  and  delivered  to  the  Defendant's  An  outsfand- 
-^  intestate.  Plea:  Judgments  and  bonds  outstanding.  Repli*  »"« Jn^'gnent 
cation :  That  the  judgments  were  not  at  the  time  of  suing  out  the  utor  o/intes- 

tate,  not  dock- 
HtM  aeeordiog  to  the  directions  of  4  &  5  IT.  ^  Af.  «.  20.  cannot  be  pleaded  by  an  executor  or 
adudniitrator  to  an  action  on  dimple  contract. 

X  2  '        writ 
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1798.  yiiit  docketted  and  entered  according  to  the  proTi8iODBof4& 
g^,,,_,  6  fV.  Sf.  M.  c.  20,  Rejoinder:  "  Protesting  that  the  said  replin- 
"tioD,  and  the  matters  therein  contained,  are  not  safGciaitiD 
"law  for  the  Plaintiff  to  have  or  maintain  his  action  themf 
"  against  the  Defendant,  nevertheless  that  the  Defendant  be- 
"  fore  and  at  the  time  she  so  pleaded  her  said  plea  aa  aforetud, 
"had  notice  of  the  records  of  the  said  several  judgmentii  utdH 
"  tained  as  aforesaid,  and  each  and  every  of  them  in  the  nid 
"  replication  mentioned,  being  in  the  said  court  of  our  nid 
"  Lord  the  King,  before  the  King  himself,  in  manner  and  fom 
"  as  she  the  Defendant  hath  above  in  those  respects  in  pleadiag 
"  alleged,  and  which  still  remain,  and  each  and  eTeryof  tbea 
"  remains  in  the  said  court  of  our  said  Lord  the  King,  befrie 
"  the  King  himself,  at  WestmirKter  aforesaid,  in  their  and  taA 
"of  their  full  force  and  effect,  not  reversed,  annulled,  set  a«d^ 
"  or  in  any-wise  paid  ofFor  satisfied."  To  this  there  was  a  ge- 
neral demurrer  and  joinder  therein, 

/ifyifoot/Serjt.  in  support  of  the  demurrer.  The  case  of  His- 
hey  V.  Hayltr,  administratrix,  6  7'.  it,  348.  whicli  puts  Judg- 
ments not  docketled  on  a  footing  with  simple  contract  debu. 
is  decisive  in  favour  of  the  Plaintiff.  The  only  argument  wiiicl 
can  be  advanced  in  support  of  this  rejoinder  is,  that  the  o\y 
ject  of  the  statute  was  to  insure  notice  to  executors  and  ti- 
rainistrators  of  judgments  in  force  against  them;  tftbercfatt 
that  notice  be  obtained  by  any  other  means  it  will  be  sufficieot. 
The  words  of  the  statute  however  are  positive  "  that  no  jud^- 
"ment  not  docketted  and  entered  shall  have  any  preferpnti 
"against  heirs,  executors,  and  administrators,  in  the  Kiliuin*- 
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amble  (a),  was  to  remedy  the  difficulty  which  they  lay  under  in       1798. 
discovering  such  judgments.    The  Legislature,  therefore,  after     "grmT 
directing  the  form  in  which  the  docket  and  entry  shall  be  made,  v. 

enacts  that  executors  and  administrators  shall  not  be  bound  to         «*»■» 
take  notice  of  any  judgments  unless  docketted  and  entered  ac- 
cordingly.    But  in  this  case  the  only  question  is,  whether  th» 
adminstratrix  having  received  actual  notice  of  the  judgments^ 
IB  not  bound  to  give  them  a  priority.     Lord  Kenyon,  in  Hickey 
T.  Hayter,  says,  that  if  the  Defendant  had  had  notice  of  the 
judgment   debt,   perhaps  she  would  have  been  warranted  in 
\     paying  it  before  the  bond  debts.   The  words  of  the  statute  only 
r     say  that  such  judgment  shall  not  have  any  preference  against 
I     executors  and  administrators ;  but  if  they  receive  actual  notice, 
i!i    sorely  they  may  be  at  liberty  to  set  it  up.    At  any  rate  as  this 
>    i«the  first  time  that  the  question  has  arisen,  andtheDefendant, 
iF    in  her  plea  has  stated  more  outstanding  specialty  debts  than 
the  assets  will  pay,  the  Court  will  allow  her  to  amend  by  striking 
out  the  judgments  which  are  not  docketted. 

Eyre  Ch.  J.     I  think  on  principle  that  the  rejoinder  is  bad; 

but  I  have  no  objection  to  allowing  the  Defendant  to  amende 

The  statute  declare  thatjudgments  not  docketted  shall  have  no 

preference  against  heirs,  executors,  and  administrators.    Why 

are  executors  and  administrators  allowed  to  plead  outstanding 

Judgments?  because  they  have  a  preference,  and  it  is  for  that 

reason  that  they  are  allowed  to  plead  them,  in  order  to  prevent 

a  devastavit.     But  it  is  said  that  an  executor  is  at  liberty  to  set 

itp  judgments  not  docketted.     Certainly  he  may  pay  them,  and 

when  he  has  paid  them,  they  are  like  other  simple  contract 

debts,  which  when  paid  may  be  given  in  evidence  under  the  title 

of  pleni  administravit.     But  if  the  law  has  allowed  executors 

and  administrators  to  plead  debts  of  a  superior  nature  to  debts 

0f  an  inferior  nature,  only  because  they  are  bound  to  pay  them; 

when  the  law  has  said  that  certain  debts  shall  not  be  debts  of  a 

superior  nature,  unless  certain  ceremonies  are  observed,  they 

^    will  no  longer  stand  in  that  class,  and  there  is  no  reason  why 

^    they  should  be  set  up  against  a  demand  on  simple  contract* 

The  case  is  too  clear  to  admit  of  a  question. 

f«)  Whereas  great  mischiefs  happen  ments  entered  upon  record  in  Their 

lad  come  as  well  to  persons  in  their  Majesties  courts  at  fVeatminsier  against 

life-times,  but  more  often  to  their  heirs,  the  persons  Defendants,  by  reason  of 

•zecutors,  and  administrators,  and  also  the  difficulty  there  b  in  finding  outsueii 

Jip  pmcbasers  and  mortgageesi  by  judg-  jodgraeutSj  tfc* 

X  3  Bulled 
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179S.  Duller  J.    My  Brother  Heifwood  stated  the  8ulMtaiic«  of » 

j^j^^       plea  of  outstanding  debts  very  accurately:  it  Js  thia,  "  I  tke 
«.  "DefeadaDtam  bound  to  pay  other  debts  before  I  payyoatlw 

"*■  ■'  Plaintiff;"  and  the  only  questioo  is,  whether  he  be  boond  to 
pay  or  not?  But  no  man  ever  heard  of  a  plea  in  an  action  oa 
simple  contract,  stating  that  the  testator  owed  so  much  more 
on  simple  contract,  and  therefore  the  Defendant  meant  to  gin 
a  preference  to  others  before  he  paid  the  Plaintiff.  If  the* 
the  Defendant  was  not  bound  to  prefer,  the  rejoinder  is  bad. 
My  Brother  Shepherd  seems  to  consider  the  statute  ia  a  mon 
limited  way  than  the  words  will  bear.  The  object  of  the  Lik 
gislature  was  more  general.  The  preamble  slates  that  imi* 
chiefs  happen  as  well  to  persons  in  their  lifetimes,  bat  mon 
often  to  their  heirs,  executors,  and  administrators,  and  also  to 
purchases  and  mor^a^rees.  This  case  is  clear  od  the  wordt 
of  the  statute,  and  the  decision  in  the  King's  Bench  is  di- 
rectly in  point.  Mr.  J.  Grose  and  Mr.  J.  Lawrence  were  there  j 
of  opinion  that  tlic  situation  of  judgments  not  docketted  wat 
reduced  to  that  of  simple  contrarit  debts,  and  I  a^ee  wiA 
Lord  Keiii/nii  that  no  notice  is  sufficient  but  that  which  the 
statute  has  required. 

Heath  J.  1  am  of  the  same  opinion.  The  object  of  ibi 
statute  was  not  only  to  protect  executors  and  administraton, 
but  also  creditors  :  for  there  cannot  he  a  greater  instrument af 
fraud  than  ajudgment  not  docketted.  If  a  party  means  towt 
honestly  lie  should  follow  the  directions  of  the  act. 
RooKE  J.     1  am  of  the  same  opinion. 

Leave  given  to  strike  out  such  part  of  the  plea 


Bttowir. 
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bintfelf,  '*  by  reason  whereof  he  the  said  Francis  then  and  there       1798. 
••  became  entitled  to  the  said  demised  premises^  subject  to  the     ximcret 
*'  said  lease;"  that  he  died  intestate,  and  that  the  Plaintiff  took      _  «< 
out  administration  of  his  effects/' by  virtue  whereof  she  became^ 
*' and  was,  and  is  entitled  to  the  said  remainderof  the  said  demised 
'*  premises  for  the  said  term,  which  is  yet  unexpired,  and  so  de- 
'*  mised  to  the  Defendant  as  is  aforesaid ;  of  all  which  premises 
"  the  Defendant  afterwards  (to  wit)  on,  Sfc,  at,  ^c.  had  notice, 
^  and  then  and  there  attorned  to  and  became  the  tenant  to  the 
*'  Plaintiff  for  the  residue  of  the  said  teim/'  It  then  stated  that 
^Itertheexpirationof  the  Defendant's  term,  and  notice  in  writing 
to  quit,  he  continued  to  keep  possession,  whereby,  S^c. 
To  this  count  there  was  a  general  demurrer  and  joinder. 
Williams  Serj  t.  was  to  have  argued  in  support  of  the  demurrer, 
biit£.4f&/ii/}cSerjt.  being  called  upon  by  the  Court  to  begin  on  the 
part  of  the  Plaintiff,  contended  that  as  this  was  not  a  debt  due 
to  the  testator,  it  was  not  necessary  for  the  Plaintiff  to  clothe 
herself  with  the  character  of  administratrix  de  bonis  non.    That 
it  did  not  appear  but  that  all  the  debts  had  been  satisfied  by  Fran- 
m  Tingrey,  in  which  case  this  lease  would  have  passed  to  his 
personal  representative  the  Plaintiff.    He  observed  also  that  the 
Defendant  admitted  by  the  demurrer  that  he  had  attorned  to  the 
Plaintiff,  and  therefore  as  this  statute  says  that  the  landlord 
shall  bring  the  action,  that  landlord  must  be  the  person  to  whom 
the  tenant  has  attorned. 

Byre  Ch.  J.  is  not  every  thing  unadministered  which  has 
not  been  reduced  into  the  actual  possession  of  the  executor, 
and  converted  by  him?  Most  certainly  in  any  case  in  which  the 
Plaintiff  means  to  make  title,  she  must  take  out  administration 
de  bonis  non.  It  is  not  incumbent  on  those  who  resist,  to  shew 
that  there  are  debts  of  the  testator  unsatisfied,  but  the  Plaintiff 
must  shew  that  there  are  no  debts,  and  that  the  executor  pos« 
tessed  himself  absolutely  in  his  own  right. 
Per  Curiam,  Judgment  for  the  Defendant. 


Knowlys  and  Another  r.  Reading.  Jmutith. 

T^HB  Defendant  was  arrested  by  original  in  the  King's  Bench;  If  a  Defendant 
■*•  but  before  declaration  was  removed  by  habeas  corpus  to  the  proccMof  K.B. 
Fleet,  and  a  declaration  in  the  Common  Pleas  was  delivered.  »"^  removed 

by  kahiOM  C0r- 
pvs  to  C.  B.,  he  may  pnt  in  and  jostify  bail  in  eitber  court 

X  4  After 
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After  which  the  Plaintiff's  attorney  received  a  notice  of  bail 
being  put  in,  and  of  their  intention  to  justify  on  tbe  26th  in 
the  King's  Bench ;  but  on  the  25th  he  received  another  notice 
of  bail  being  put  in  in  this  court,  and  of  an  intended  jnsti- 
fication  here  on  this  day. 

RunningtoH  Serjt.  now  opposed  the  justification,  and  ui^ 
that  the  bail  ought  to  he  put  in  in  the  King's  Bench,  as  there 
was  no  writ  in  this  court;  and  contended  that  if  they  were  re- 
ceived here  and  an  action  were  brought  on  the  bail-bond,  tbe 
Defendant  could  not  plead  comperuit  ad  diem. 

But  t/ie  Court  were  of  opinion,  that  as  the  Plaintiff  was  «t 
liberty  to  declare  in  either  court,  if  bail  were  offered  here  tbe; 
ought  to  be  received. 

fiail  allowed. 


— '  TRINITY  TERM,  38  Geo.  3.  (o) 

T  T  IS  Ohdeued,  that  upon  all  Writs  of  Distringas  returnsble 
-'-  on  the  last  day  of  Term  the  Plaintiff  shall  be  at  liberty,  atiii 
rising  of  the  Court,  to  move  to  increase  issues  on  the  alias  or 
pluries  Dislringas,  to  be  issued  thereupon  on  the  following  diy, 
in  case  no  appeurance  shall  have  then  been  entered.  And  Hx 
that  in  like  cases  where  a  Distringas  shall  be  returnable  on  tit 
last  day  of  Term  and  Issues  thereupon  levied,  the  Plaintiff shil 
be  at  liberty,  at  the  rising  of  the  Court,  to  move  for  leave  to  teJJ 
such  Issues  to  pay  tbe  Coats  of  such  Diitringits  or  DiUringait. 
And  it  ia  further  Ordered,  that  where  a  Rule  to  bring  inlht 
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IK 
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Jn  the  Thirty-ninth  Year  of  the  Reign  of  George  IIL 


DrISCOL  V,  BOVIL.  JV'pt.  9tll« 

THIS  was  an  action  on  a  policy  of  insurance  on  three-fourths  IimnDee  on  i^ 
of  the  ship  Timandra,  from  Lisbon  to  Madeira,  from  Ma-  1^^^^^/^^! 
ieira  to  Saffi,  and  from  Sajffi  to  Lisbon;  being  the  insurance  on  to  c.  aod  from 
the  round  voyage  mentioned  in  the  case  of  Driscol  v.  Passmore,  voyage  fronr^ 
mte,  p.  20 1 .  to  B.  if  per. 

At  the  trial  before  Ei/re  Ch.  J.  at  the  GuildhaU  sittings  after  that  froin  s.to 
Trinity  term,  the  same  facts  appeared  in  evidence  as  in  Driscolv.  ^'.^I"*  "■•" 
Passmore,  with  the  addition  of  a  letter  written  by  the  Plaintiff  on  veDted,theslii(i 

khe  18th  of  Ausust  from  Lisbon,  (after  his  return  from  Madeira  J««o™  t©^.; 

^  .  from  wbeoce 

to  that  placed  to  his  broker  in  London:  which  contained  the  fol-  the  captaio 
lowing  passage :  "  Should  the  merchant  here,  who  chartered  the  J^ok/rT  ^Um^ 
"  vessel,  insist  on  her  proceeding  to  Sajffi  to  fulfil  the  charter,  I  don^requestiBg 
••  want  to  know  if  it  is  agreeable  to  the  underwriters  that  the  th^opin^oBHaf 
"vessel  may  proceed  to  complete  her  voyage,  as  by  recent  ac-  theuoder- 
*' counts  the  risk  is  not  so  great.   1  expect  your  immediate  an*  ^i^  proceeding 

directly  to  C.  if 
the  charterer  should  insUt  npoo  it ;  and  isanawered  by  him  that  ke  thinks  the  policy  at  an  end.  At 
Ike  instance  of  the  charterer  the  captain  does  proceed  to  C,  and  on  his  retnm  from  thence  t^ 
4*  the  ship  is  captured.   Held  that  the  voyaf^e  insured  was  never  abandoned.  («) 

(«)  S.C.  Ante,  too.    Seoli  v.  Tkomj^samj  1  K.  R«,181.    Blackinkfigen  t.  L.  A, 
CSfMpoNyi  1  Campb.  454. 

"sweif 
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"  strer  respecting  their  determination  on  this  business.  1  hope 
"  they  will  be  satieBed  that  the  return  of  the  yessel  to  this  portit 
"  much  more  in  favour  of  them,  than  of  me  or  any  other  penoa 
"  concerned.  By  the  next  packet  that  sails  from  hence  1  shall  be 
"  able  to  inform  you  whether  she  is  to  proceed  to  Sqffi  or  not; 
"  but  the  opinion  of  the  underwriters  either  one  way  or  the  otbet 
"  13  necessary."  The  broker  in  his  answer  to  this  letter  gan 
his  opinion  that  the  policy  on  the  round  voyage  was  at  an  end, 
and  informed  the  Plaintiff  that  he  had  effected  a  new  policy  oi 
the  voyage  from  Saffi  to  Lisbon.  A  verdict  was  found  for  the 
Plaintiff. 

Le  BlaocSeTJl.  on  this  day  moved  for  a  rule  to  shew  csdm 
why  a  new  trial  should  not  be  had,  and  contended  that  althoagli 
the  deviation  nmde  by  retnming  to  Z,f>&OB  might  po?«ib'»V 
justified  by  necessity  (i),  stiil  that  it  appeared  by  the  PLi.uiii  ■ 
letter  that  the  orif^inal  object  of  the  voyage  had  not  betn  kepi 
constantly  in  view:  for  it  lon^  depended  on  the  will  of  lie 
charterer  whether  the  vessel  should  proceed  or  not ;  and  thai 
the  Plaintiffhimself  was  manifestly  desirous  of  abandoniogth! 
voyage. 

Bui.LBn  J.  This  certainly  is  not  a  verdict  against  law.  Tht 
question  before  us  is  a  mere  question  of  fact.  This  motion  aeeffl> 
to  have  been  made  on  two  grounds ;  first,  that  the  deviation  »« 
ootjustified  by  necessity,  though  little  reliance  had  been  placed 
on  that;  secondly,  that  the  voyage  insured  was  abandoned- 
Now  whether  the  deviation  were  justified  by  necessity  or  not, 
rests  on  one  plain  factjnamely,  that  on  receipt  of  the  intelligtsct 
of  some  illooiish  cruisers  being  off  Sajfi,  the  crew  refused  topr^ 


BoriL. 


IM  THE  THlBTy-NlNTH  YeAR  OP  GEORGE  III.  315 

Heath  J.   lam  of  the  same  opinion.     As  to  the  necessity  of       1798. 
Jie  denation  there  can  be  no  doubt.     And  with  respect  to  the     |)^7«roL 
ast  points  if  the  Plaintij(F  intended  to  abandon,  that  intention       ^  v- 
bould  have  appeared  in  clear  terms,  or  in  unambiguous  conduct. 
^e  seems  to  have  taken  all  necessary  caution,  first  by  consulting 
he  charterer  and  then  the  insurer,  but  it  does  not  appear  that 
le  ever  came  to  the  determination  of  abandoning  the  voyage. 

Rook  E  J.  I  cannot  distinguish  between  this  case  and  that  of 
Driscol  v.  Passrnore:  and  though  I  at  first  entertained  some 
doubts  on  the  latter,  I  am  now  perfectly  satisfied  that  the  deci- 
sion was  right.  The  letter  given  in  evidence  in  this  case  does 
not  prove  any  intention  in  the  Plaintiff  to  abandon;  for  it 
appears  that  he  considered  himself  liable  to  continue  the  voyage, 
provided  the  charterer  should  insist  upon  it. 

Le  Blanc  took  nothing  by  his  motion. 


Hill  and  Another  t;.  Secretan.  Nm.  9tb. 

\  CTioN  on  a  policy  of  insurance  on  goods  on  board  the  San  A»  being  in* 
^^  Bernardo  from  St.  Jtidero  to  London.    The  declaration  t^jthoiit^any' 
iverred  that  the  Plaintiffs  were  interested  to  the  amount  insured,  order  from  hhii 
At  the  trial  before  Eyre  Ch.  J.  at  the  Guildhall  sittings  after  Joc!tobeheW ' 
Trinity  term,   it  was  proved  that  the  house  of  De  la  Torri  in  ^^^  ^'  •■^  jj- 
^pain  consigned  29  bags  of  wool  to  the  house  o{  Dubois  and  Son  of  lading  to  c.{ 
in  London,  and  indorsed  the  bill  of  lading  to  them ;  but  that  with  ''®*?5^  ^^•^ 
the  bill  of  lading  came  a  letter  annexed,  directing  Duftots  and  Son  snVableio- 
to  hold  15  bags  for  a  house  at  Halifax  and  the  remainder  for  **'^* '"  **^ 

<^  goods  to  €09* 

the  Plaintiffs  at  Exeter,  which  was  the  subject  of  the  present  in-  signed.  («) 
fiurance.    lt"appeared  also  that  De  la  Torri  was  indebted  to  the 
Plaintiffs  in  the  sum  of  500/.,  but  that  they  had  given  no  orders 
for  these  goods.  The  ship  was  captured  by  the  French,  but  after- 
wards retaken.    The  jury  found  a  verdict  for  the  Plaintiffs. 

Shepherd  Serjt.  now  moved  for  a  rule  to  shew  cause  why  the 
verdict  should  not  be  set  aside  and  a  new  trial  be  had,  insist- 
bg  that  the  Plaintiffs  had  no  insurable  interest  in  the  goods  as 

the  bill  of  lading  was  not  indorsed  to  them,  and  as  De  la  Torri 

would  still  be  liable  for  his  debt  to  the  Plaintiffs,  if  the  goods 

should  not  reach  them. 
But  the  Court  were  clearly  of  opinion  that  as  the  goods  were 

consigned  to  Dubois  and  Son  to  hold  for  the  Plaintiffs,  the  former 

(€)  MmnrtM  r,  Shedden^  10  East,  640.    Robertson  v.  HamiUon,  14  Eut,  5Sf. 
WlOkm  V.  EvenUf  14  East,  682. 594. 
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were  to  be  considered  as  trustees  for  the  latter  from  the  tiae 
the  goods  were  put  on  board  the  ship  ;  that  the  circumBtance  rf 
the  Plaintiffs  being  creditors  of  De  la  Torri  raised  a  good  eon«- 
deration  for  the  consignment,  and  therefore  no  doubt  conldbe 
entertained  of  the  PlainUffs  having  an  insurable  interest,  (a) 
Shepherd  took  nothing  by  his  motion. 

(a)  Lord  KrayAJi.in  ibcraMof  .IwiiT-    liDce  the  mean*  bjr  wfaicb  be  it  to  to 
lea  V.  BdU,  GuildktU  thaaft,  TriaUf    wtitlied  mavmk'erially  depe>d  apMil, 
lerm  3.1  Rr«. 3.  Park.  Iiumr.  453.  a.  yu    Mtd  at  ■llevrnti  thedMtli  DMWt  iaMM 
of  opinion   tbat  a  cradilor  Iim  an  ln>    degtee  IniMO  Uie  •ccnritj. 
innUe  iotcfot  io  Ihe  life  oT  hii  deblor. 


Wolff  and  Others  v.  IIorncastle. 
T^His  was  an  action  upon  the  case  on  a  policy  of  insurance 
'-  dated  the  9Lh  of  January  1797,  and  made  by  tbe  Plainlilti 
by  their  names  and  firm  of  Messrs.  WolJ's  and  Dorville,  as  wtll 
in  their  own  names  as  for  and  in  the  name  and  names  of  all 
every  other  person  or  persons  to  whom  the  same  did,  might,  w 
should  appertain  in  part  or  in  all,  upon  goods  on  board  tbe  liuf 
The  Fahrsuiid's  Wharf,  Peler  .\if<t/ay  Muhr,  master,  at  and  froa 
Fahnund  to  Loiidan,  at  a  premium  of  six  guineas  per  ceul.  Tk 
Defendant  underwrote  the  policy  for 200/.,  there  was  a  total  loa 
by  perils  of  the  sea.  The  first  count  of  the  declnratioo  tivend 
thiit  the  insurance  was  made  by  the  Plaintiffs  as  the  agenlsof 
oneJochitin  Brink  Lund,  aad  for  his  use  and  benefit,  and  thai tti 
Plaintiffs  at  the  time  of  making  thereof  were  periions  residingH 
Great  Britain,  and  did  effect  tbe  policy  as  such  agents,  aadtlu! 
the  style  uod  firm  of  Messrs.  Wolfft  and  Dorville  inserted 
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opinion  of  the  Court  on  a  case,  stating.  That  Jochum   Brink       1798. 
Loind  was  a  merchant  resident  at  Fahrsund  in  Norway,  and  had      "^volff" 
contracted  with  certain  persons  in  London,  carrying  on  trade  v. 

under  the  firm  of  the  Cudbear  Company,  to  supply  them  with  a    ^  ' 

quantity  of  moss :  that  the  Plaintiffs  were  the  general  agents 
of  the  said  Jochum  Brink  Lund  in  London :  that  the  said  Jochum 
s    Brink  Lund  having,  on  the  12th  November  1796,  shipped  574 
I    sacks  of  moss  at  Fahrsund  in  Norway,  on  board  the  said  ship 
called  the  Fahrsund's  Wharf,  consigned  to  the  said  Cudbear 
Company  in  London,  and  upon  their  account  and  risk  trans- 
mitted to  the  Plaintiffs  the  invoice  and  bill  of  lading  of  the 
same,  in  a  letter  as  follows:  "The  ship  Fahrsund's  Wharf  is 
now  loading  with  a  cargo  of  moss;  she  will  be  ready  to  sail 
in  the  course  of  eight  or  fourteen  days,  and  usually  takes  in 
V  fifty-six  tons ;  please  to  hand  the  enclosed  to  the  Cudbear 
*•  Company,  that  these  friends  may  have  an  opportunity  to 
secure  themselves  by  insuring  the  moss  cargo,   the  season 
being  so  far  advanced :"  that  the  goods  were  by  the  said  bill 
of  lading  to  be  delivered  to  the  said   Cudbear  Company  or 
order;  that  on  the  10th  of  December  1796  the  said  Jochum 
Srink  Lund  drew  a  bill  of  exchange  on  the  said  Cudbear  Com- 
pany for  the  amount  of  the  said  cargo,  1112/.  &.  2d.,  at  three 
sionths  sight,  in  favour  of  the  Plaintiffs,  and  remitted  the  same 
',  to  the  Plaintiffs  to  procure  acceptance  thereof,  and  to  place 
:.   to  his  credit;  and  at  the  same  time  advised  the  Plaintiffs  of 
^   kis  having  drawn  on  them  for  300/.,  which  bill  for  300/.  was 
^  hj  the  Plaintiffs  accepted  and  afterwards  paid  :  that  the  Cud* 
r  ^ear  Company,  after  having  received  through  the  hands  of  the 
JPlsiptiffs  the  bill  of  lading  and  invoice  of  the  said  cargo,  and 
UkaTing  the  said  bill  for  1112/.  8s.  2d.  presented  to  them  by  the 
JPIaintiffs  for  acceptance  on  the  9th  o{  January  1797,  refused 
accept  the  said  bill  or  take  to  the  cargo,  or  insure  the 
and  returned  the  bill  of  lading  and  invoice  to  the  Plain* 
:  that  the  Plaintiffs  thereupon  caused  the  above  insurance 
l>e  made  on  the  said  9th  of  January  1797  without  any  order 
t.o  do,  and  on  the  next  day  by  letter  informed   their  cor- 
F>ondent  Jochum  Brink  Lund,  that  the  Cudbear  Company 
refused  to  accept  the  bill  or  take  to  the  cargo,  or  make 
insurance,   and  that  they  the  Plaintiffs  had  made  such 
ranee  as  aforesaid.   On  receipt  of  which  letter  the  said  Jch 
Brink  Lund,  on  the  28th  day  of  January  1797,  wrote  a  let- 
^othe  Plaintiffs,  containing,  among  other  things,  as  follows : 
is  very  well  you  have  taken  the  precaution  to  insure  the  moss 
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1798.       "  cargo,  hoping  tlie  Cudbear  Company  at  the  arrival  of  (lie  tlnp 
"^l^^     "  will  repay  the  premium ;  in  the  mean  time  I  have  credited  yoi 
>.  "the  amount  of  it  in  your  account.  On  the  lOth  instant  Ctpliii 

'  "  P.  \.  Mohr  sailed  again,  but  on  account  of  stormy  and  coa* 
"  trary  winds  was  obliged  to  take  haibour  on  the  west  coasts  of 
"  Nurwaif  in  ftasvo!^,  without  any  damage,  intending  with  llu 
"first  fair  wind  to  proceed  on  his  voyage;  not  doubting  athii 
"  safe  arrival  you  will  settle  it  with  the  Cudbear  Company  in 
"  such  a  manner  that  they,  without  any  further  objection,  will 
"  take  and  pay  the  cargo  as  per  invoice.  In  want  of  complying' 
"with  the  above  I  shall  be  necessitated  to  commence  a  It*- 
"suit  against  the  said  company,  to  which  I  will  furnish  ye: 
"with  the  necessary  documents."  That  the  said  Jochum  Prki 
Lund  was  at  the  time  of  the  said  insurance  being  elfected  in- 
debted to  the  PlaintiB's  in  1400/.  and  upwards  :  that  the  said  i 
ship  the  I'ahrsuiid's  Wharf,  with  the  said  cargo  on  board,  ms  | 
aftenvards  lost  by  perils  of  the  sea  in  the  voyage  insured  fru 
Fahrsutidm  Norwai/  to  London. 

The  question  reserved  for  the  opinion  of  the  Court  »« 
whether  the  Plaintiffs  were  entitled  lo  recover?  if  not,  a  T(^ 
diet  to  be  entered  for  the  Defendant. 

Le  Blanc  Serjt.  for  the  Plaintiffs,  Two  objections  are  mit 
to  the  Plaintiffs'  recovery.  To  the  first  count  which  aventk 
interest  to  be  in  Luiul,  and  that  the  Plaintiffs  made  th«  »■ 
surance  as  his  agents  and  for  his  use  and  benefit,  and  tiiatU 
the  lime  of  making  it  they  resided  in  Great  Bri/ai/i  and  effech^ 
the  policy  as  such  agents,  the  Defendant  objects  that  thepolifi 
was  not  made  by  the  order  of  Lutid,  nor  by  the  Plaintiffs  a; )» 
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tondact^  and  adopted  their  acts.  Previous  to  26  Geo.  3.  c.  44.  it  1798. 
was  complained  of  as  a  great  inconvenience  that  policies  being  ^  ^^^ 
made  in  blank,  no  name  appeared  by  which  any  judgment  could  ^^  v. 
be  formed  of  the  character  of  the  persons  interested  in  the  risk. 
By  that  statute  it  was  therefore  enacted,  that  no  policy  should 
be  made  without  inserting  the  name  or  names  of  the  person  or 
persons  interested  therein,  or  the  name  or  names  of  the  person  or 
persons  who  should  effect  the  same  as  agent  or  agents  of  the 
person  or  persons  interested,  ^r.  After  this  act,  many  policies 
were  effected  in  the  names  of  agents,  without  its  being  stated  that 
they  acted  as  agents,  and  great  inconvenience  having  arisen  from 
this  circumstance,  it  was  found  expedient  to  repeal  that  statute 
bj  28  Geo.  3.  c.  56.  the  object  of  which  is,  that  the  name  of  some 
person  residing  in  Great  Britain  shall  appear  on  the  policy,  with- 
out requiring  that  he  shall  be  described  as  agent.  Then  do  not 
the  Plaintiffs  come  within  the  meaning  of  this  act?  They  are 
persons  residing  in  Great  Britain:  they  are  the  general  agents 
of  the  person  interested ;  they  are  the  persons  to  whom  the  con- 
lignees  returned  the  bill  of  lading;  they  are  the  persons  to 
whom  the  owner  of  the  cargo  intimated  the  propriety  of  making 
an  insurance,  and  whose  acts  in  having  insured  he  afterwards 
ipproved.  The  28  Geo.  3.  having  been  made  in  order  to  remove 
the  inconveniences  occasioned  by  26  Geo.  3.  the  Court  will  not 
pat  a  strict  construction  on  it,  so  as  to  defeat  the  Plaintiffs' 
title  to  recover.  2dly,  If  it  were  necessary  for  the  Plaintiffs  to 
have  recourse  to  the  second  count,  their  right  to  insure  on 
their  own  account  might  easily  be  established,  since,  on  re- 
ceiving the  bill  of  lading  from  the  owners,  they  accepted  a  bill 
fiw  800/.  which  created  a  lien  on  the  goods  to  that  amount. 

Shepherd  Serjt.  for  the  Defendant:  1st,  The  material  ques- 
tion is,  whether  the  Plaintiffs  have  effected  a  policy  within 
28  Gea.  3.?  It  is  clear  that  this  case  is  not  within  the  words  of 
that  statute.  The  persons  whose  names  are  to  be  inserted  are, 
the  person  interested,  the  consignor,  or  the  consignee  (none  of 
which  characters  apply  to  the  Plaintiffs) ;  the  person  residing 
in  Great  Britain  who  shall  receive  the  order,  or  the  person  who 
•hall  give  the  order  for  effecting  the  insurance.  Now  this  case 
states  that  the  Plaintiffs  had  not  received  any  order  at  the 
time  when  the  policy  was  effected ;  the  question  therefore  is 
brought  to  this,  whether  the  subsequent  approbation  of  Lund 
he  equivalent  to  a  previous  order?  But  whether  the  policy 
were  well  or  ill  effected  must  depend  on  the  facts  existing 
at  the  time  when  the  policy  was  made;  and  as  the  Plaintiffs 
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1798.  had  then  received  no  order  they  made  EUi  anautboriied 
Vot„  Lund  might  have  resolved  to  litiKate  the  question  with  the  Ci^ 
bear  Company,  and  have  disowned  the  act  of  the  PlaiQtiA,iii 
'  which  case  they  would  have  been  entitled  to  a  return  of  premion, 
no  risk  having  been  run.  If  a  subsequent  acquieacence  be  hdd 
tantamount  to  a  previous  order,  it  will  be  in  the  power  of  ujr 
person  residing  in  England  to  effect  a  policy  without  order,  ud 
afterwards  to  set  up  an  acquiescence,  or  demand  a  return  of  pifr 
mium,  according  as  the  risk  may  turn  out.  I  contend  tbattk 
agent  must  have  such  an  order  at  the  time  of  insurance  ai  wil 
bind  his  principal.  'Sow  in  this  case,  if  the  Plaintiffs  had  a*a- 
red  that  they  effected  the  policy  by  order,  they  could  not  hut 
supported  the  averment.  There  is  no  doubt  that  aubaequentt^ 
quiescence  in  tlie  case  of  a  general  agent  may  be  evidence  of  i 
previous  order,  but  llie  fact  of"  a  previous  order  is  absolutely  ne- 
gatived by  this  case.  2dly,  It  is  expressly  stated  in  the  case  Uul 
the  Plaintiffs  did  not  insure  on  their  own  account,  hut  that  thty 
wrote  to  Lund  to  inform  him  that  they  had  effected  a  policy  on 
his  account,  and  he  agreed  to  credit  them  for  the  prenuan 
However,  had  this  not  been  the  case,  they  could  have  bad  noiff- 
surable  interest,  for  Lund  desired  them  to  hand  over  the  billrf 
lading  to  the  Cudbear  Company,  and  drew  on  the  Company  is 
favour  of  the  Plaintiffs  to  the  amount  of  the  goods.  The  Plaii- 
tiffs  therefore  accepted  the  bill  fur  3CK)/.  drawn  by  Lund  Bp« 
them  on  the  faith  of  the  consignees  accepting  the  bill  dranaiot 
the  value  of  the  goods,  not  on  the  faith  of  the  goods  arriving. 
Duller  J.  This  is  an  action  on  a  policy  of  insurance  rniit 
on  goods  on  board  the  Fahrsund's  Wharf  at  and  from  Falirttid 
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be  would  hare  spurned  at  the  idea.  He  would  have  said  it  is  1798. 
not  a  fair  policy?  have  I  not  received  the  premium?  and  shall  y^o^^ 
I  Dotnow^  when  the  loss  has  happened^  pay  the  money?  This  ^  «• 
jTould  have  been  his  answer,  and  he  would  have  immediately 
>rdered  his  brok^er  to  settle  the  loss.  If  however  the  Defendant 
:aa  bring  his  case  within  the  statute,  he  has  a  right  to  do  so,  and 
re  are  bound  to  give  him  judgment.  But  has  the  Defendant 
trought  his  case  within  the  meaning  of  the  statute?  has  he  eV6a 
•ronght  it  within  the  words  of  the  statute?  And  even  if  he  had 
rought  it  within  the  words  and  not  within  the  meaning,  I  should 
e  clearly  of  opinion  for  deciding  against  him?  and  in  so  doing 
should  follow  the  directions  of  the  statute,  which  in  the  last 
lause  says,  "every  policy  and  policies  of  insurance  tnade  and 
wrote  contrary  to  the  true  intent  and  meaning  of  this  act,  shall 
be  null  and  void."  The  objection  is  that  the  statute  requires 
le  names  or  style  and  firm  of  dealing  of  the  persons  interested, 
r  the  names  or  style  and  firmof  the  consignors  or  consignees  of 
le  goods  insured,  or  the  names  or  style  and  firm  of  the  persons 
sidinor  in  Great  Britain,  who  shall  receive  the  order  for  and 
Feet  the  policy,  or  of  the  persons  who  shall  give  the  order  or 
rections  to  the  agents  immediately  employed  to  nego6iate  or 
feet  the  policy  to  be  inserted  in  the  policy.  Now  it  is  ma- 
rial  to  go  back  to  a  time  previous  to  the  passing  of  this  sta- 
te, in  order  to  see  what  was  the  real  meaning  of  the  Legisla- 
re.  My  Brother  Le  Blanc  very  properly  went  into  a  review 
the  25  Geo.  3*  though  that  act  has  been  since  repealed.  By 
tting  the  two  acts  together  we  may  learn  the  true  spirit  and 
anincr  of  the  last;  what  it  was  those  who  introduced  it  wished 
be  effected;  and  I  might  add  from  recollection  what  it 
s  they  professed.  The  inconvenience  recited  by  26  Geo,  3. 
I  the  making  policies  in  blank,  and  therefore  it  was  enact- 
that  where  they  were  made  by  persons  residing  in  Great 
tain  the  names  of  the  persons  interested  should  be  in- 
ed  therein,  or  the  names  of  the  person  who  should  ef- 
the  same  as  agents  for  the  persons  interested,  and  in 
of  persons  residing  out  of  Great  Britain,  the  name  of  the 
it.  Under  this  act  it  happened  that  many  persons  not  un- 
tanding  the  meaning  of  these  provisions,  and  not  comply- 
iterally  with  them,  lost  the  benefit  of  their  policies  (a).  The 
slatare  therefore  thinking  that  they  had  drawn  the  string 
liffht  recited  in  28  Geo,  3.  *'  that  it  had  been  found  by  ex- 
fa)  Prof  ond  Others  ?.  Edie.    1  Term  Rep.  313. 

5t.  I.  Y  "perience 
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1798.  **  perience  that  great  mischiefs  and  inconveniences  had  arisen  to 
"Wolff  "persons  interested  in  ships  and  to  persons  using  commerce^from 
«.  ''the  25  Geo.  3.  c.  44.  and  that  it  was  expedient  that  other  and 

"more  convenient  provisions  should  be  made  for  the  regulating 
"insurances  on  ships,  4rc.  than  those  contained  in  the  said  act/' 
Sfc.   Now  we  are  bound  to  say  that  this  second  statute  must  re- 
ceive the  most  liberal  construction  that  the  words  will  bear. 
From  the  language  of  the  two  statutes,  as  well  as  the  considera- 
tion that  we  are  construing  a  contract  uberrima  Jide;  viz*  a  po- 
licy of  insurance,  we  must  avoid  bearing  harder  upon  the  Plain- 
tiffs than  is  absolutely  necessar}^   Let  us  see  then  whether  the 
Plaintiffs  do  or  do  not  come  within  any  of  the  descriptions  of 
persons  in  the  last  statute.    These  descriptions  are  four :  the 
consignor  and  the  consignee,  the  person  receiving  and  the  per* 
son  giving  the  order.     It  is  perfectly  clear  that  the  Plaintift 
are  not  the  consignors :  but  1  am  by  no  means  prepared  to  say 
that  they  are  not  the  consignees.     It  is  true  that  the  goods 
were  originally  consigned  to  another  person,  but  the  casemmt 
be  considered  as  it  stood  at  different  periods :  though  the  CM* 
bear  Company  were  clearly  the  consignees  at  first,  it  does  cot 
follow  that  they  continued  to  be  so.   What  is  a  consignee?  A 
consignee  is  a  person  residing  at  the  port  of  delivery,  to  whom 
the  goods  are  to  be  delivered  when  they  arrive  there.    Limd 
does  not  trust  the  Cudbear  Company  without  securing  himself: 
he  therefore  sends  the  bill  of  lading  to  the  Plaintiffs,  who  are 
his  general  agents,  in  order  that  he  may  be  secure  of  being 
paid  for  his  goods.    Certainly  if  the  Cudbear  Company  had  re- 
ceived the  goods,  they  would  have  been  the  consignees,  but  they 
refused  to  receive  them ;  then  who  was  entitled  to  receive  themt 
It  cannot  be  pretended  that  nobody  had  the  right,  and  the  cap- 
tain could  not  keep  them :  then  to  whom  could  the  right  belong 
but  to  the  persons  who  had  the  bill  of  lading  and  were  the  ge« 
neral  agents  of  the  consignor?  From  the  moment  that  the  Cud' 
bear  Company  refused  to  have  any  thing  to  do  with  the  goods, 
the  Plaintiffs  became  the  consignees.  If  this  be  so,  there  is  no 
objection  to  the  policy,  and  I  am  satisfied  that  1  do  not  carry 
this  construction  too  far  when  the  justice  of  the  case  is  with  the 
Plaintiffs.   But  there  are  two  other  characters  mentioned  in  the 
statute.  The  next  is  the  person  who  receives  the  order  to  insure. 
Let  us  see  therefore  whether  these  Plaintiffs  had  not  an  order  to 
make  insurance.  The  goods  were  originally  intended  for  the  Cud' 
bear  Company  \  but  they  were  sent,  accompanied  with  a  letter 

which 
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Which  stated  in  the  clearest  terras  that  Lund  intended  that  1798. 
they  should  be  insured.  The  Cudbear  Company  having  refused  "wolff" 
to  take  the  goods,  could  the  PlaintifTs,  who  were  the  general  «  **  - 
agents  of  Lund,  could  any  man  of  sense  read  his  letter,  and 
>^  doubt  of  his  intentions?  In  giving  his  reasons  he  says  that  the 
^  season  is  so  far  advanced,  that  he  does  not  think  it  safe  to  send 
i^  the  goods  Avithout  their  being  insured.  The  Plaintiffs  must 
^i  therefore  have  been  blind  if  they  had  not  seen  that  it  was  his 
i-  intention  to  have  them  insured.  Then  what  was  his  interest? 
n\  Why  that  they  should  be  insured.  It  is  agreed  that  a  general 
BB  agent  has  a  right  to  exercise  his  discretion  for  the  benefit  of 
s  his  principal :  he  must  act  on  the  spur  of  the  occasion,  and  if 
•I  nothing  else  had  passed,  I  have  doubts  whether  the  consignor 
I  would  not  have  been  liable  to  pay  the  premium.  But  the  Plain- 
:  tiffs  take  the  opportunity  to  inform  the  consignor  of  their  having 
I  made  the  insurance,  and  he  highly  approves  of  their  acts  (a), 
1  which  brings  the  case  within  the  maxim  that  omnis  ratihabitio 
>  T^rotrahitur  t^  maudatopriori  aquiparatur.  I  am  clear  therefore 
I  that  the  Plaintiffs  were  the  persons  who  received  the  order  to 
-  make  this  insurance  within  the  description  of  the  act  of  parlia- 
^  ment.  But  there  is  still  another  character  to  be  considered;  the 
^  atatute  mentions,  in  the  last  place,  the  person  who  gives  the 
^  order  to  make  insurance.  Now,  in  my  opinion  it  is  impossible 
^  to  state  a  case  that  comes  more  directly  within  the  act  of  Par- 
^  liament  than  this.  AV  ho  were  the  persons  immediately  con- 
^  ^Demed,  who  fmmediately  employed  the  broker,  who  gave  the 
'^  jinunediate  order  for  insurance,  but  the  Plaintiffs?  It  appear- 
therefore  that  they  come  within  the  words  of  the  act  of 
lament,  the  case  stands  clear  of  all  objections,  and  is  in 
'» conscience,  and  justice  with  the  Plaintiffs.  With  respect 
t^  ^Hc  second  count,  I  hold  that  the  Plaintiffs  had  a  clear  right 
■^  *o  sure  to  the  amount  of  300/.,  for  which  they  were  interested 
*  ^tae  goods.  My  Brother  Shepherd  considers  them  as  stand- 
ithout  interest  in  the  goods,  because  they  had  only  a  debt 
^-i»t  Lund.  I  agree  that  a  debt  which  has  no  reference  to  the 
1e  insured,  and  whichcannot  make  alien  on  it,  will  not  give 
"^  ^^casurable  interest.  But  a  debt  which  arises  in  consequence 
le  article  insured,  and  which  would  have  given  a  lien  on  it, 
^  give  an  insurable  interest.  The  case  is  not  at  all  altered  by 
^oods  not  having  arrived.    There  is  no  more  common  trans* 

(fl)  Vid.  Freiuh  ▼.  Bmekhouse,  and  French  ?.  FouUiony  5  Burr.  t727. 

Y  2  action 
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179S.       action  ia  the  city  of  £<M»Jon  than  to  raise  money  on  theseciiri^ 
'^f^f^yg       of  a  bill  of  lading  and  policy :  these  Plaintiffs,  having  adTaBsol 
e.  their  money  on  that  security,  must,  if  the  goods  had  airind, 

HaiitcAni.B.  jj^^g  received  300/.  out  of  them ;  the  goods  beiDg  lost,  the  po- 
licy of  insurance  stands  in  the  place  of  them,  and  the  Plaintiff 
is  entitled  to  receive  that  sum  under  the  policy.  By  my  notek 
appears  that  the  Chief  Justice,  when  this  case  was  first  moTcd, 
delivered  a  clear  opinion  in  favour  of  the  Plaintiffs :  on  tbe 
whole  therefore  I  think  the  case  is  most  decidedly  with  them. 
Heath,  .1.  I  am  of  the  same  opinion.  But  as  my  Brother 
Suiter  has  entered  so  fully  into  the  case,  1  shall  speak  more 
shortly  than  I  should  otherwise  have  done.  This  statute  wu 
made  to  prevent  unlawful  gaming.  It  Is  therefore  enacted  tbt 
no  persons  shall  recover  under  policies  of  insurance,  but  th<Kt 
who  have  either  an  interest  as  principals,  or  liave  acted  a 
agents.  In  the  first  place  then  1  think  that  the  Plaintitfitirni 
clearly  the  consignees  of  the  goods:  for  the  bills  of  lading  «en 
sent  to  tlieni,  and  they  had  a  right  to  take  possession.  T!» 
statute  also  says,  that  if  the  names  of  the  consignor  or  cod- 
signees  be  not  inserted,  that  of  the  person  giving  or  receifii^ 
the  order  for  the  insurance  shall  be  inserted.  While  the  sh^ 
is  in  safety,  where  is  the  difference  whether  the  agent  insait 
without  order,  and  the  principal  afterwards  approve  of  the  in- 
surance, or  first  receive  the  order  and  then  insure  ?  Ontfe 
second  count  it  is  equally  clear,  that  the  Plaintiffs  had  aais- 
surable  interest.  Jt  is  true  that  if  the  Cudbear  Company  hid 
altered  their  minds  and  taken  to  the  cargo,  that  the  Plaiaij& 
would  have  had  no  interest,  but  if  they  had  a  contingent  atd 


f 
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the  policy  was  effected.    The  act  of  28  G.  3.  was  made  to  re-       1798* 
medy  the  inconveniences  which  were  experienced  under  the       ^^^^  ' 
25  G.  3.  and  therefore  we  are  bound  to  give  it  a  liberal  con-  v.. 

itruction.    I  think  the  Plaintiffs  clearly  entitled.  Horncasti.. 

Postea  to  the  Plaintiffs,  (a) 

(a)  See  Crim^rd  ▼•  Hunter^  8  T.  ft.  13. 


Weddall  V.  Berger.  ^^^  i^th: 

Je  Blanc  Serjt.  moved  to  justify  bail,  but  jRw/iningfon  ^■"^«'«.»1- 
Serjt.  opposed  the  justification,  on  the  ground  of  the  rule  tify  after ihe 
to  bring  in  the  body  havin&c  expired  yesterday,  and  that  the  "*'*.2.'!  *^* 

k    -iP  xL       r        •  XX  ibenffhadex- 

slientf  was  therefore  in  contempt.  pired,  on  pay. 

But  the  Court  overruled  the  objection  and  allowed  the  bail  '"*"^  ®/l"® 

costs  of  uie  op* 

to  justify  on  the  Defendant  undertaking  to  pay  the  costs  of  the  position.  If  a 
opposition,  (a)  Z'Cl^.t 

Runnington  then  objected  to  the  notice,  because  one  of  th^a  lodging  in 
bail  was  described  therein  as  of  Coppice  Row,  whereas  it  ap-  keep'^a^hooie 
peared  that  he  had  only  a  lodging  in  that  place  where  he  car-  V  *°^^^>;»  ^^ 
lied  on  hiis  business,  but  that  his  house  was  in  Southampton  Row.  scribing  him 

The  Court  however  held  the  description  sufficient,  saying  *•  ®^  ^^«  ^?»^* 
be  was  most  likely  to  be  found  at  the  place  where  he  carried  sufficient^ 
on  his  business ;  that  he  had  been  found  accordingly  and  was 
abouse-keeper. 

Bail  allowed. 

(«)  Bat  tlie  Coort  will  set  aside  an  tliougb  the  rnle  to  bring  in  the  body  has 
tttachment  obtained  against  the  sheriff  expired  before  the  justification.  T%ifr9l4 
after  the  baU  has  jostified,  with  costs,    v.  Fisher,  1  £f.  Bl.  9. 


Maddocks  and  Another  v.  Bullock.  JVop.  ]stK 

T^HE  Defendant  in  this  case  having  been  arrested,  a  bail-bond  If  a  Defendant 
"*'  was  taken  by  the  sheriff;  bail  above  were  not  put  in,  but  Iel7l?is*asoffi« 
before  the  return  of  the  writ  the  Defendant  surrendered  him-  *^'*"*  perform- 
self;  no  notice  however  having  been  given  to  the  Plaintiff  of  condition  of  the 
the  surrender,  he  took  an  assic^nment  of  the  bail-bond  and  pro-  *»»HxM>d,with- 

,    -  .     .^    .      ,    .,  °  ^        out  putting  in 

ceeded  against  the  bail.  bail.   But  he 

A  rule  nisi  having  been  obtained  by  Cockell  Serjt.  on  a  former  »«"^  «"^«  «<>• 
day  for  cancelling  the  bail-bond  and  staying  proceedings  thereon;  render,  (a) 
Williams  Serjt.  was  now  proceeding  to  shew  cause  against  therule^ 

(«}  Vide  BmmUM^yf.  Wihon,  t  East,  589.    Plimpton  v.  Howell,  10  East,  100. 

Y  3  on 
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Uaddocxs 

BVLLOCK, 
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on  the  authority  of  HurruoJiv.  Darter,  5  Burr.  2683.  where  it  wu 
held  that  the  Befeadanfa  surrender  was  no  performance  of  the 
condition  of  the  bail-bond,  but-that  he  must  put  in  bail :  how- 
ever, on  a  question  from  the  Court,  he  admitted  that  the  tbore 
case  had  been  overruled  in  Janes  v.  Lander,  5T.  R.  753., and  Stam- 
per \.J\hl/,oiiriie,  IT.R.  12i2.((0,  but  adtli'd.t hilt  there  wasadif- 
fereitce  iu  this  case,  no  notice  having  been  given  of  the  surrender. 
The  Court  said  that  as  no  notice  had  been  given,  the  costa  of 
the  proceeding  must  be  paid  up  to  the  present    time,  and  »idi 


that  term  made  the 


Rule  absoluis. 


ir  J.  tenant 
for  life  Bnbject 
to  forfeilore, 
Tcmiindet  OTer 
to  B.,  lease  to 
C.  Tor  ■  term, 
and  aftf  rwsrds 

tbii  Lv  hat 
forfeiiod.  ac 


WiLHAMs,  Executor  of  Elizabeth  Breedon,  ».  Bae- 

THOI.OMEW. 

/Covenant  for  rent.  The  declaration  staled  that  by  indn- 
^^  ture  dated  the  2d  Febraart/  1789,  E.  Breedoit  demised  ce^ 
tain  premises  to  the  Defendant,  to  hold  from  the  29th  of  S^- 
tember  1788,  for  the  term  of  twenly-one  years,  determinable  ii 
the  decease  of  K,  Breedou,  at  the  yearly  rent  of  130/.;  that£. 
Breeiion  died  on  the  30lh  October  1793,  having  made  the  Plai* 
tift'her  executor;  and  that  on  the  ■29th  of  September  1793, fin 
years  rent  amounting  to  650/,  became  due  from  the  DefemUai 
to  E.  Breedon  in  her  lifetime.  Breach,  that  Defendant  had  Mt 
paid  this  sum  to  E.  Breedon  in  her  lifetime,  or  to  the  Plainlif 
since  her  death. 

Pleas.   Ist,  That  the  Defendant  in  the  lifetime  of  the  s^d  L 
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Replication,  taking  issue  upon  the  first  plea,  and  traversing 
the  marriage  with  W.  Williams,  stated  in  the  second  plea;  and 
on  this  also  issue  was  joined. 

This  case  came  on  to  be  tried  before  Heath  J.,  at  the  Berk-' 
shire  Summer  assizes  at  Abingdon,  when  it  appeared  that  the  pre- 
mises were  settled  on  E.  Breedon  as  stated  in  the  second  plea; 
that  after  the  death  of  <S.  Breedon  she  clandestinely  married 
W.  Williams  at  the  chapel'of  the  Savoy;  but  continued  to  re- 
ceive the  rent  for  some  years,  until  Dr.  Breedon  the  remainder- 
man being  informed  of  the  marriage,  and  that  she  had  forfeited 
her  estate  thereby,  claimed  the  rent  of  the  Defendant,  who  ac- 
cordingly  paid  it  to  him  for  the  five  years  in  question,  with  the 
knowledge  and  acquiescence  of  E.  Breedon.  It  was  proved  in 
answer  to  the  second  plea,  that  at  the  time  of  the  intermarriage 
of  E.  Breedon  with  W.  Williams,  he  had  another  wife  living. 
A  question  being  raised,  whether  these  facts  would  support  the 
first  issue,  Heath  J.  was  of  opinion  that  they  would  not,  and  ac« 
cordingly  under  his  direction  a  verdict  was  taken  for  the  Plain- 
tiff, but  if  the  Court  should  be  of  opinion  that  payment  by  the 
Defendant  to  Dr.  Breedon  under  the  above  circumstances  proved 
the  first  issue,  then  a  verdict  on  that  issue  to  be  entered  for  the 
Defendant. 

A  rule  nisi  having  been  obtained  for  this  purpose  on  a  former 
day, 

Le  Blanc  and  Shepherd  Serjts.  now  shewed  cause.  The  only 
question  here  arises  on  the  first  issue,  it  having  been  clearly 
proved  under  the  second,  that  the  marriage  of  E.  Breedon  with 
W.  Williams  was  void.  The  payment  in  this  case  was  made  to 
Dr.  Breedon  under  a  mistake;  not  as  agent  to  E.  Breedon,  nor 
under  the  idea  of  her  having  directed  it.  Had  Dr.  Breedon  been 
steward  to  E.  Breedon  the  payment  might  then  have  been  con- 
sidered as  made  to  her :  but,  this  was  an  adverse  payment  to  a 
person  who  claimed  the  rent  as  his  own  upon  false  grounds.  If 
tenant  in  fee  make  a  lease  and  die,  and  A.  B.  enter  and  re- 
ceive the  rents  before  the  heir  at  law  is  aware  of  his  title,  the. 
tenant  shall  not  defend  himself  in  an  action  for  rent  brought 
by  the  heir  at  law,  by  saying  that  he  has  already  paid  the 
rent  to  A.  B. 

Williams  Serjt.  for  the  Defendant.  It  is  true  that  payment  of 
rent  by  the  tenant  to  a  person  who  claims  adversely  without  the 
knowledge  of  the  party  having  the  right  to  it  cannot  be  supported, 
Bnt  I  contend  that  the  circumstances  of  this  case  amount  to  evi- 

Y  4  dence 


1798. 
Williams 

V. 

Baktro- 

LOMBW* 
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dencetobelefttoajuiy,  that  the  rent  was  paid  by  the  diiectioa 
of  E.  Bretdon,  which  would  make  it  a  payment  to  herself.  The 
payment  to  Br.  Breedon  under  an  idea  on  all  sides  that  he  mi 
entitled  to  the  rent,  amountE  to  an  agreement  on  the  part  tf 
M.  Bretdon,  that  it  should  he  paid  to  him.  Where  amortgt- 
gee  or  obligee  agrees  that  the  mortgagor  or  obligor  shall  pey 
the  interest  to  a  scrivener,  it  is  a  good  payment,  though  he  bu 
neither  the  custody  of  the  mortgage,  nor  the  bond.  fVkitlodi 
V.  Waltham,  1  Salk.  157.  Suppose  E.  Breedon  had  said  tolbe 
Defendant,  "  1  have  forfeited  the  estate,  and  you  must  pay  tit 
"rent  to  Dr.  Breedon;"  the  payment  would  have  been  pro. 
tected:  now  if  her  conduct  amount  to  a  confirmation  of  tlw 
payment,  it  must  have  the  same  effect,  according  to  the  mam 
that  otrinis  rati-habilio  retro-trahitur  et  mandato  priori  aquiptn- 
tur.  This  cannot  he  called  a  voluntary  payment  by  the  tenant 
for  if  Dr.  Breedon  had  distrained  and  avowed  in  replevin  ftr 
rent  in  arrear,  what  plea  in  bar  could  the  tenant  have  set  up! 
Nor  was  it  a  payment  hy  mistake,  having  been  made  witl)  ^ 
knowledgti  of  the  lessor,  to  whom  all  the  fault  and  laches  must 
be  imputed. 

BuLLER  J.  If  money  be  paid  to  A.  by  the  direction  of  fi., 
it  is  a  good  payment  to  U. ;  but  lean  never  agree  thai  if 
money  be  paid  to  A.  simply  with  the  knowledge  of  B.,  it  will 
he  a  payment  to  B.  Suppose  that  one  disseises  another  ofan 
estate  and  continues  in  possession  of  the  rents  and  profits  inii 
the  knowledge  of  the  disseisee,  will  any  body  say  that  the  dji> 
seisee,  shall  not  recover  against  the  tenant?  Knowledge  viil 
not  do,  there  must  be  consent,  direction,  and  authorilv-     Hen 
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If  Mrs.  Breedon  had  ordered  the  Defendant  to  pay  the  money 

to  Dr.  Breedon,  the  payment  could  never  afterwards  have  been 

questioned.  The  tenant  in  that  case  would  have  had  nothing  to 

do  with  any  transaction  between  Mrs.  Breedon  and  Dr.  Breedon, 

be  the  title  what  it  might :  if  he  had  obeyed  the  order  of  Mrs. 

t     .Sreedon^  it  would  have  been  a  payment  to  her  agent.  The  next 

;     question  then  is,  whether  there  be  any  thing  in  Mrs.  Breedon*^ 

^     conduct  which  amounts  to  a  confirmation  of  the  payment?  Now, 

a    to  constitute  that,  some  act  must  appear  to  have  been  done  by 

ji    her  with  knowledge  of  her  own  situation.     Here  a  right  to  the 

^  rent  was  insisted  upon  by  Dr.  Breedon:  and  Mrs.  Breedon,  be- 

-^  ing  deceived  both  in  point  of  law  and  fact,  acquiesced  in  the 

I  payment  of  that  rent  to  another  to  which  she  was  entitled. 

s)  Her  right,  therefore,  stands  as  it  did  before  Dr.  Breedon,  whose 

if  claim  was  clearly  adverse,  received  any  rent  at  all. 
-e:?  Heath  J.  I  continue  of  the  opinion  which  I  held  at  the 
:a^  trial.  It  does  not  seem  to  me  that  the  Defendant  was  under 
E^rany  peculiar  difficulty.  He  might  have  had  recourse  to  a  bill 
L^  in  equity  to  be  indemnified.  What  was  said  by  my  Brother 
Shepherd  struck  me  veiy  much.  Suppose  a  lease  made,  and  a 
>:£  person  claim  as  heir  at  law,  to  whom  the  rent  is  paid ;  and 
u  jcd)^rwards  the  true  heir  at  law  is  discovered,  will  it  be  said  that 
;.  jhe  shall  not  recover? 

:-        RooKE  J.   The  tenant  having  taken  a  lease  from  Mi*s.  JSree- 
,  must  answer  for  the  defect  of  rent.     She  made  a  mistake^ 
thought  her  title  at  an  end  when  it  was  not ;  the  mistake 
afterwards  discovered,  and  her  executor  is  therefore  now 
irarranted  in  recovering  the  rent  from  the  tenant. 

Rule  discharged. 


1798. 
Williams 
Bartho^ 

LOMSW. 


TTiLLiAMs,  Executor  of  Elizabeth  Breedon,  v.  Breedon*  jvoo.  ioui« 


=T^RESPAss.  The lstcountwasforai//i7ig(/ot£7i,felling, throwing 
^  down,  grubbing  up,  prostrating,  and  destroying  the  timber- 


s  and  other  trees,  and  the  underwood  and  coppices  of  under- 
of  Elizabeth  Breedon  deceased,  in  her  life-time,  of  the  value 
300/.,  and  the  bushes  and  boughs  thereof  coming,  taking, 
cj  carrying  away,  and  converting  to  the  use  of  the  Defendant. 

ce  applicable  to  the  good  coont  only,  the  Coort  will  amend  Uie  verdict  bj 

cpunt,  tbongh  evidence  was  given  applicable  to  the  bad  count  also,  (a) 


Where  a  gene* 
ral  verdict  has 
been  given  on 
two  connts,one 
of  which  is  Mdy 
and  it  appears 
by  the  Judge's 
notes  that  the 
jury  calculated 
the  damages  on 
^tering  it  oa 


(a)  Vide  Kigktlii  v.  Bvrth^ «  M.  ^  S.  5SS. 


The 
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1798.  The  second  count  was  for  seizing,  taking,  and  cairyii^  may 
WiuiAx*  ^^  goods  and  chattels,  viz.  wood,  timber,  underwood,  bushei, 
aw  and  boughs  of  the  said  Elizabeth  deceased,  in  her  life-time,  tf 

BasMWM.    the  value  of  other  300/. 

Plea.     Not  Guilty. 

At  the  trial  before  Heath  J,,  at  the  Berkshire  Summer  aaoja 
at  Abingdon,  it  was  proved  that  the  Defendant  (the  remaindn- 
maQ  mentioned  in  the  last  case,  and  who  had  acted  on  an  idea 
that  Elizabeth  Breedoti  had  forfeited  her  interest  in  the  pre- 
mises by  a  supposed  marriage  with  one  William  Wiitiamt)  at 
down  the  wood  in  question :  and  the  several  sums  of  nuney  hi 
which  he  sold  the  different  parcels  being  ascertained;  the  jnij 
found  a  verdict  for  the  Plaintiff  with  general  damages  to  tii: 
amount,  but  if  the  Court  should  be  of  opinion  that  the  sctioo 
was  not  maintainable,  then  a  verdict  to  be  entered  for  the 
Defendant. 

However,  WiV/iams  Serjt.  on  a  former  day  having  obtainedi 
rule  to  shew  cause  why  the  judgment  should  not  be  arresta): 

Le  Blanc  now  shewed  cause  against  that  rule.  Admitting 
that  an  executor  cannot  maintain  this  action  for  trees  cut  don 
in  the  life-time  of  his  testator  (a),  under  the  first  count  of  this 
declaration,  yet  as  it  appears  by  the  report  that  the  evidence  cm 
which  the  verdict  of  the  jury  was  founded  applies  to  the  seconii 
count  only,  the  Court  may  rectify  any  mistake  by  enlerinEi 
verdict  on  that  count, 

Williams  Serjt.  in  support  of  the  rule,  contended  thalai 
evidence  was  produced  at  the  trial  of  the  feet  of  cutti 
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Court  must  consider  the  case  in  the  same  light  as  if  a  verdict       1798. 

had  been  found  for  the  Defendant  on  the  first  count,  and  for  wuxiami 
the  Plaintiff  on  the  second^  v^ 

Per  Curiam.  Rule  discharged,  (a)  ^"«^** 

(«)  Eddowei  tmd  Jmiker  ▼.  Hophvu    Dcmg*  ISO.  also  Spencer  v.  Gitter^  1  ^, 
mdJnoikir.Doug.a76.  Granfy,4siie.    BL7B. 


A 


I. 


Bell  r.  Stone.  ^w.iwlu 

CTiON  on  the  case  for  defamation.    The  first  count  of  the  A  letter  writ- 
declaration,  after  stating  that  the  Plaintiff  was  a  land-sur-  ^^^^caning 

▼eyor,  averred  that  the  Defendant,  intending  to  injure  him  in  J^>*H>^jf "» 
^     his  reputation  and  hurt  him  in  his  profession,  wrongfully  and  actiooable, 
•^     maliciously  wrote  and  published  a  certain  scandalous,  malicious,  ^j^^!!^'^^ 
^     and  defamatory  libel,  in  the  form  of  and  as  a  letter  addressed  to  dmH^(«) 

one  N.  B.  to  whom  the  Defendant  was  indebted  in  a  large  sum 
S^  of  money,  in  which  letter  was  contained,  of  and  concerning  the 
^'  Plaintiff,  the  following  matter :  "  After  the  communication  1 
^  ^'  had  with  your  son  in  your  absence,  I  but  little  thought  you 
^  ^'  would  have  been  made  the  dupe  of  one  of  the  most  infenaal 
^  **  villains  that  ever  disgraced  human  nature ;  but  I  suppose  you 
^f;  u  ^ere  deceived  by  those  whom  you  thought  well  of,  and  whom 
—*  "  he  will  deceive  if  they  will  give  him  an  opportunity ;  I  am 
'-J'    *'  told  they  are  respectable,  and  how  they  can  be  connected 

''  with  him  is  the  most  astonishing  thing  to  me ;  Mr.  H.  writer 
'js^  **  me  you  called  upon  him  (meaning  the  Plaintiff)  on  the  sub- 
s  *' ject  of  your  account,  for  which  the  villain  gave  you  his  note 
,  •  '•at  five  months ;"  that  the  Defendant  in  further  prosecutioa 
::  of  his  said  malice  sent  the  said  letter  to  the  said  N.  £.,  to  the 
r      great  hurt,  prejudice,  and  injury  of  the  Plaintiff,  and  to  his  great 

discredit  and  disgrace.  There  were  other  counts  on  words 
i  spoken  in  derogation  of  the  Plaintiff's  professional  character, 
^  and  of  his  ability  to  pay  his  debts.  The  conclusion,  referring 
:.  to  all  the  counts,  stated  that  the  Plaintiff  suffered  special  da- 
i      mage  in  consequence  of  publishing  the  said  libel  and  speaking 

the  said  words,  viz.  that  he  was  arrested  by  the  said  N.  B.  for  the 

snm  which  he  owed  to  him,  and  that  he  lost  his  business,  b^c. 
T  Plea.    The  general  issue. 

This  came  on  to  be  tried  at  the  Bedford  Summer  assizes,  when, 
^  the  Plaintiff  having  failed  in  proving  the  special  damage  laid, 
H,      Mccdonald  Ch.  B.  was  of  opinion  that  the  letter  on  which  the  first 

m 

<€)  Vidt  dUkUad  v.  GMwiff^  %  East,  496.  Horn  ?•  BnAiMk.  s  B.  &  B.  130. 1 SS. 
f  COUI^I 
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count  proceeded,  unsupported  by  proof  of  special  < 
was  not  actionable,  and  directed  a  verdict  for  the  Defendant. 
The  counsel  for  the  Plaintiff,  however,  contending  that  the 
letter  itaelf  was  actionable,  the  Chief  Baron  asked  the  jmy 
what  damages  they  would  give  aupposiug  the  Plaintiff  entitlal 
to  a  verdict  in  point  of  law.     Thejury  answered  1». 

Selhu  Serjt.  on  a  former  day  obtained  a  rule  to  shew  came 
why  the  verdict  for  the  Defendant  should  not  be  set  aside,  ud 
a  verdict  be  entered  on  the  first  count  for  tlie  Plaintiff  for  li., 
on  the  ground  that  though  the  words  in  the  first  count  mi^ 
not  be  actionable,  if  only  spoken,  yet  that  being  committed  to 
writing,  they  were  so. 

Le  iHauc  Serjt.  was  this  day  to  have  shewn  cause. 

But  the  Court  expressing  themselves  clearly  of  opinion  thatanj 

words  written  and  published,  throwingcontumely(a)onthepartf, 

were  actionable,  Xc  Blanc  declined  arguing  the  point,  and  tbe 

Rule  was  made  absolute,  {b) 

<■)  9  Ca.  1 13.  b.  Mf,  t  Sir.  BW.    FittgU.  ffss,  4.  PUn 

(b)  Sir  Jahn  Auitim  J.  Col.  Cmlpepper,    t.  MnwJry,  S  (fUt.  4OS.    Kfa^t.Sirtt 


ASSUMPSIT.  The  Defendant  pleaded  as  to  all  but  30/.  nou- 
aa.sunipsit,  and  as  to  that  sum  a  tender,  and  brought  the 
money  into  court.  The  Plaintiff  replied  an  original  sued  out  on 
a  particular  day,  and  that  the  money  was  not  tendered  befiin 


COOKB. 


44 
44 


44 
4€ 
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secure  the  Defendant's  costs*     Cox  V.  Robinson,  2  Str.  1027.       1798. 
Cos.  temp.  Hard.  206.  S,  C  j^g  Grkw 

Cockell  and  Shepherd  Serjts.  contrcL.  It  is  said  in  1  Crompton^s  ^n*^ 
Prac.  p.  150.  that  "  If  a  tender  be  pleaded  with  a  toujour  prist, 
and  the  money  brought  into  court,  if  the  Plaintiff  would 
go  for  further  damages  he  must  not  take  the  money  out  of 
court,  but  take  issue  on  the  tender,  or  reply  a  request  and 
''  refusal ;  and  if  such  issue  is  found  against  him  he  Will  be 
barred  of  his  action  :  but  if  he  take  the  money  tendered  out 
of  court,  judgment  is  given  for  the  Defendant  to  go  quit:" 
and  a  case  in  this  court  of  Cliff  v.  Jones,  T,  5  Geo.  L  C4  B*  is 
*  there  cited.  This  doctrine  is  perfectly  agreeable  to  the  opinion 
of  Lord  Holt,  in  the  cases  of  Horn  v.  Lewin,  1  Lord  Raym.  643. 
\  and  Burton  v.  Souter,  2  Lord  Raym.  774.*  And  the  reason  why 
BX^  a  party  should  not  take  money  out  of  court  when  he  traverses 
B^  the  tender,  is  given  in  Hill  v.  Williams,  Barnes  368.  3d  ed., 
wL'  namely,  that  the  replication  to  the  tender  is  a  refusal  to  accept 
Is  the  money. 

^       BuLLER  J.   This  is  a  point  of  practice  which  I  had  thought 
M  as  clearly  settled  as  any  point  ever  was ;  and  I  am  much  de- 
"    ceived  if  it  has  not  been  more  than  once  before  the  Court  of 
King's  Bench.     It  is  perfectly  certain,  that  whatever  may  be- 
come of  this  action,  the  Plaintiff  will  be  entitled  to  the  money 
tendered  :  and  if  that  be  the  case,  by  what  right  can  the  Court 
retain  it,  as  a  security  for  the  Defendant's  costs,  on  the  chance 
i^   of  a  verdict  being  given  in  his  favour?    I  agree  that  if  the 
^    Plaintiff  be  negligent  and  do  not  take  the  money  out  of  court 
^    yntil  after  a  verdict  has  passed  for  the  Defendant,  that  the 
'•'    Court  will  lay  hold  of  it  to  secure  the  Defendant's  costs  (a); 
and  if  it  could  be  shewn  that  tlie  Plaintiff  was  now  in  that 
::    situation,  the  Court  would  not  let  him  take  out  the  money  with- 
out doing  justice  to  the  Defendant,     it  being  once  admitted 
£    that  the  Plaintiff  will  be  entitled  to  the  money  tendered  at  all 
-    events,  the  application  must  fall  to  the  ground.     The  reason 
L  -  given  in  Barnes  against  allowing  the  Plaintiff  to  take  the  money 
3:^  odt  of  court  is  absurd ;  that  case  is  therefore  felo  de  se,  and 
tf:  the  present  application  rests  upon  no  other  foundation  than 
1^    the  opinion  of  a  writer,  who  has  indeed  in  genei*al  reported  the 

(a)  Vifl.  Raikbone  t.  Sitdnum,  Ccoke's  verdicts  fonnd  for  Ifae  Defendants,  tbey 

'^^'  Ctts.  Pr€u.  C.  B,  54.  and  Maddox  v.  Pas-  were  allowed  to  take  it  out  of  coort  in 

::^    Urn,  id,  1 17.  where  mouey  iiaviog  been  part  of  tlieir  costs, 
paid  into  court  on  the  common  rule  and 

practice 


1798. 
Li  Umw 

COOKI, 
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practice  of  the  Court  witfa  accuracy,  but  wfaose  aBsertion  in  tlut 

case  is  unsupported  by  authority,  aad  contradicted  by  reasoa. 

Per  Curiam,  Rule  discharged,  (a) 

(a)  InuiBiinnjiiioiunM,  A/.ll^im.  And  in  Efltil  v.  Cnlbmi,  Smlk.  SU.Im 

Cmk^t  Cmt.  Pne.  C.  B.  S.  la  execator  Pluntiff,  kfter  ■  nonialt,  «M  ■■•««<« 

Dclcndaat  bivini;  paid  moaey  into  ccnrt  take  rooneyoiii  of  eoan  wldek  iMd  btm 

on  the  commoiirDle,  wwallowedlolake  paid  In  on  IhecomiBOD  rale.    Balitaa 

it  oolaEaintflfru  noimiil ;  but  It  w*i  there  mid  lliBl  if  money  br  paid  inlocMtl 

Mid  lliat  if  nvfmdant  liail  not  been  ex-  on  a  plaa  of  leodrr,  and  Plaintiff  likft 

ecutar  or  ailmiolatralor,  the  Plaintiff  iiiiieofl  the  trndcr  whirhisfoaai)a|tigit 

ihould  have  had  themonp;  :  and  accord-  him,  the  Defendant  ufaallhaie  the  niiiie*. 

inf[lya  limilar  a|ip1icaiian  in  Lmt  iiiiA  rid.  alio  tl  Ed.-t.i.'t.   pi.  15.   r*.  LiU. 

ulAfri  T.  H'i'HiuffN,  r.  1.^^(0. 1.  id.  36.,  t07,  u.  Ilarrald  w.  Clotiicortky,Cr*.J». 

where  the  Defcadsnt  wai  neither  exe-  llSi.  and  Sniftjn  t.  Hertck,  StyU  Sit. 

cutor  nor  admitiiitrator,  wi>  teruitd.  wbeie  that  wu  beld  to  be  tbe  Uir. 


Nit.  XOth. 

TheConrt 
allowed  the 
Defendant  to 
jnitifjr  bail 
after  an  al- 


the  ihenff,  but 
lEBve  leave  to 
the  Plaintiff  to 
oppoM  them 
without  pi-ejQ- 
dice.  (&) 


WlLMAMS    C.    WaTERFIELD, 

C'BEPHERD  Serjt.  having  moved  to  justify  bail;  Le  Bhat 
Serjt.  objected,  that  an  attachment  had  already  issued 
against  the  sheriff  because  bail  were  not  put  in  in  time,  and  thai 
ifhe  now  opposed  thebail  without  success,  it  would  not  be  com- 
petent(a)  to  hitn  afterwards  to  oppose  setting  aside  the  attach- 
ment against  the  sheriff,  whereas  if  he  did  not  oppose  the  buX 
and  the  Defendant  should  afterwards  succeed  in  a  motion  to  sfl 
aside  the  attachment,  the  Plaintiff  might  have  bad  bail. 

ButLF.B  J.  It  was  the  practice  in  the  King's  Bencft  io 
these  cases,  and  it  seems  to  me  to  he  tlie  moat  convenient  modt 
for  the  Defendant  to  move  for  a  rule  toshewcanse,  why  on  pal- 
ting  in  bail,  the  proceedings  against  the  sheriff  should 
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1798. 


Dickenson,  Executor,  S^c.  v.  Boyne.  Nov.iuu 

^HEPBERD  Serjt.  moved  to  make  a  rule  absolute  for  setting  TbeCoort  t«t 
aside  a  judgment  and  warrant  of  attorney,  given  to  secure  meot  and  wir- 

an  annuity  on  the  ground  that  a  clause  of  redemption  contained  **"^  ?^  *^^^^ 

^    .  .  B*y  pv€n  to 

in  the  deed  was  not  inserted  in  the  memorial.  secure  ao  an- 

Le  Blanc  Serjt.  on  the  part  of  the  Plaintiff,  admitted  the  law  fcct^f^'m^ 
(a)  to  be  against  him,  but  observed  that  as  this  was  the  case  of  morial.witlKmt 
an  executor  who  could  not  be  aware  of  the  nature  of  the  deeds,  J?^  tSaui 
it  would  be  hard  to  oblige  him  to  pay  costs.  of  ancxccator. 

And  the  Court  being  of  that  opinion  made  the 

Rule  absolute  without  costs. 

(a)  Vid.  Ex  part€  jinseU,  mie^  6f .  and  the  authoritiei  there  cited. 


:*i 


=2  England  V.  Kerwan.  N9v.9UU 

r^  T)ail  having  been  regularly  put  in  and  excepted  to,  the  De-  whero  hail  are 
-■-^  fendant's  attorney  eave  a  notice  of  justification  to  ther*8°^^P"\ 

i^v  .  i/    o  J  -10  and  except* 

Plaintiff's  attorney  to  the  following  effect :  "  Take  notice  that  ed  to,  the  De- 

^  ••  J.  R.  of,  ^c.  will  be  added  to  the  bail  already  put  in,  and  that  n^tllSisriSf 
-    "  the  said  J.  R.  and  Jolm  Binford  of  whom  you  have  already  them  in  hie 

"  had  notice,  will  on,  i^c.  justify,  4fc.'*    John  Binford  was  fully  cation. 

described  when  originally  put  in,  though  no  description  was 

added  to  his  name  in  this  notice. 

Shepherd  Serjt.  opposed  the  justification,  insisting  that  a 

description  of  John  Binford  should  have  been  inserted  in  the 

notice. 

Ijb  Blanc  Serjt.  contra,  contended,  that  when  bail  are  regu- 
larly put  in,  no  description  need  be  inserted  in  the  notice,  and 
^   that  the  Defendant  therefore  had  done  all  that  was  requisite 

in  describing  the  added  bail. 
^       The  Court  finding  on  application  to  the  officer,  that  where 
^  Vail  are  regularly  put  in  and  excepted  to,  it  is  not  the  practice 
p    (a)  for  the  Defendant  to  insert  any  description  in  his  notice  of 
*;    justification, 
^  Admitted  the  bail. 

(a)  1  Crompton's,  Pr.  61.  Ttdd^  Pr.  158. 
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e  recti  lur  la 
dead.    Anal- 
tody  on  au  mt' 
ucumcnt  far 
not  paying 


courBcofaiuil, 
may  br  dis- 
charged under 
the  Lord**  act. 
TbcCoariMD- 
nol  nndir  llie 
wordt  oFsr 

It.  moderaie 
the  91 


nbia 


being  remand- 
ed, bnt  a  note 
mail  be  >1i;ni>ii 
for  llie  Tall  sum 
d  [reeled  bj 
that  act,  Snch 
note  cannot  be 
aigned  by  the 
credirot'i  at- 
torney, if  hit 


The  King  v.  Davis,  One,  ifCi 

^~pK  E  Defeodant  having  been  imprisoned  under 
-"-   for  iioii-paymeiit  of  money  to  the  PlaintiB",  in  a  cause  of 
M'l»losh  V.  Munilay,  which  he  had  received  as  attorney,  waa 
this  day  brought  up  to  be  discharged  under  the  Lords'  act. 

Runiiiiiglon  Serjt.  in  opposition  to  his  discharge,  1st,  pro- 
duced an  afiidavit  that  by  accounts  of  the  state  of  M'tutoiHi 
health,  very  lately  received  from  Bath,  there  was  even,-  reason 
to  believe  that  he  was  no  longer  alive ;  and  urged  that  if  be 
were  dead,  there  was  no  one  to  whom  notice  could  be  gino 
according  to  the  provisions  of  the  act;  2dly,  he  eontendtd, 
that  as  the  Defendant  was  imprisoned  by  attachment,  be  itu 
not  dischargeable  (a)  under  the  statute. 

But  the  Court  over-ruled  both  objections,  saying  as  to  ^ 
last,  that  an  attachment  for  non-payment  of  money  is  an  eu- 
cutioD.  {l>) 

Ruimwghii  then  applied  to  the  Court  to  remand  the  prisooef 
onpaymentof  alesssuni  than  3s.  6(/.;wr  week,  insisting  thattlK 
Court  was  authorized  so  to  do,  both  by  the  words  of  3-2  Ote.t 
e.  28.  s.  13.,  which  directs  the  Court  to  discharge  the  prisoner, 
unless  the  creditor  will  sign  a  note  "  to  pay  and  ullow  weeldn 
"  sum  not  exceeding  2s.  4t/.,"  and  by  the  case  of  lii/l  v,  Wd- 
Barnes,  387.  ed.  3.,  where  llie  Court  said  that  they  bd 
power  to  moderate  the  allowance,  and  remanded  the  Defendul 
upon  the  PluintiS's  allowing  him  6d.  per  week  ;  he  added,  llal 
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"When  the  discharge  was  about  to  take  place,  the  attorney       1798, 
concerned  for  M'Intosh  gave  a  note  for  the  weekly  allowance    YheKwo 
of  3s.  6d.  signed  by  himself. 

Sed  per  Buller  J.  The  note  must  be  given  by  the  party 
in  the  suit,  though  in  some  c&sesitmay  be  signed  by  his  attorney; 
here  it  has  been  stated  that  the  party  himself  is  dead. 

Per  Curiam,  Let  the  prisoner  be  dischai^ed. 


Davu. 


Tj 


^1 


f- 


HoGAN  V.  Page.  N9u.tsd. 


^^    jr  fi  BljsC  Serjt.  moved  for  a  rule  nisi  to  stay  proceedings  '*'?*^i?JJ[Ii*" 
^  on  a  single  bond  on  payment  of  105/.,  together  with  the  ttmycd  by  tlie 

^,  costs  of  the  action.  Cowton  pay- 

■c  ■<  ^  iD€nt  by  toe 

^^^  .  Cockell^erji,  for  the  Plaintiff,  stated,  that  the  only  question  obU|{orof  prio* 

WRfi,  whether  the  Plaintiff  was  entitled  to  interest  on  which  ^f^  "^  ^*^ 
_--:..  they  Wished  to  take  the  opmioti  of  the  Court.  teretu  (&) 

^^'      The  bond  was  in  this  form : 

Know  all  men  by  these  presents,  that  I R.  Page  am  held  and 

^^  firmly  bound  unto  M.  Hogan,  master  of  the  ship  Cornwallisy  in 

ZM03i.  of  good  and  lawful  money  of  Great  Britain,  to  be  paid  to 

>tthe  said  M.  Hogan,  his  executors,  administrators,  and  assigns, 

.j[q  consideration  of  being  found  in  a  passage  by  the  said  M, 

JBogan,  and  on  the  same  ration  as  the  seamen  of  the  said  ship, 

^  '^iritb  all  medical  assistance  during  the  said  voyage  to  England, 

^0txf  which  payment  to  be  well  and  truly  paid,  1  bind  myself, 

executors,  ^nd  administrators,  firmly  by  these  presents. 

ed,  4'c.  and  dated  13th  May,  36  Geo.  3. 

The  Court  were  clearly  of  opinion,  that  no  interest  ought  to 

given,  and  made  the 

Rule  fibsolute.  (a) 

ff 

l((t)  Skeki^  in  the  ctte  of  a  bond  con*  tereiit  be  retenred  in  terms,  nor  any  day 

mtd  fof  tbe  payment  of  a  lenter  certain  for  payment  expreMed.    Fur- 

;  on  which  interest  must  be  paid  ^ iiA«ir,  Bart.  v.  Morris^  7  T.  R,  ii4. 
the  day  of  the  date :  thoagh  no  in- 

(6)  Vide  aUhouu  v.  DavU,  1  M.  &  S.  169.  173. 


Roberts  v.  Giddins.  Nov.^sd. 

^  ^CifrT02V  Serjt.  before  shewing  cause  against  a  rule  for  staying  An  affidavit  to 
'^  proceedings  on  the  bail-bond,  objected  to  the  affidavit  on  found  a  rule  for 
^"Lc]^  the  rule  nisi  had  been  obtained,  because  it  was  intitled  in  ceeding»  on  a 
Action  against  the  bail,whereas  it  is  the  usual  practice  for  these  Jj^'ai^^^'g 

titled  4n  the  action  against  the  bail. 
'^^L.  I.  z  motions 
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mottous  to  be  made  in  the  original  action;  which  practice  be 
said,  had  been  adopted  in  order  to  save  expence  to  the  partiei. 

Sedprr^vLLEHj.  The  action  on  the  bail-bond  is  dependiag: 
then  why  should  not  this  affidavit  be  read  ?  Where  indeed,  do 
action  against  the  bail  is  commenceit,  aa  if  a  motion  be  nttdt 
to  cancel  the  bnil-bond,  the  alHdavit  must  be  intitled  in  tfaeoti- 
ginal  action ;  lor  unleKg  it  he  intitled  in  sotne  action,  no  peijuT 
can  be  assigned  upon  it. 

Per  Curiam,  Let  the  affidavit  be  rejd. 

Cox    V.    KiTCHlN. 

Vn'deiiitatiis  assumpsit,  for  goods  sold  and  delivered,  mi 
-*■   work  and  labour  done. 
Plea,  General  issue. 

The  cause  was  tried  before  Rooke  J.  atthe  Weitminater  sittiop 
in  this  term,  when  it  appeared,  that  the  Defendant  was  the  itift 
of  one  Wells  who  was  then  living,  but  that  for  the  last  foura 
five  years  she  had  gone  by  the  name  of  KUchin,  having  li»ed 
during  that  time  as  mistress  with  a  person  of  that  name(f); 
that  she  kept  an  hotel,  and  that  the  action  was  brought  bylln 
Plaintiff  as  a  carpenter,  for  materials  found,  and  work  done,  ii 
fitting  up  the  hotel.  The  learned  Judge  directed  the  jury,  i 
case  they  .■ihonld  be  ofopinion  thattheDeftindantwasIivingin. 
state  of  open  adultery  at  the  time  of  the  contract  made,  tofindi 
verdict  for  the  Plaintiff,  for  as  the  huiiband  tinder  those  ciicn* 
stances  would  not  then  be  liable,  he  thought  that  the  wifemal 
be  liable  herself  (i).  A  verdict  was  accordingly  found  forfc 
Plaintiff.     No  point  wa.s  saved  for  the  opinion  of  the  Court. 
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BuLLER  J.  This  case  comes  before  the  Court  under  very  dif-       1 798. 
ferent  circumstances  from  those  of  the  case  cited.   The  question         coiT" 
therearose  on  demurrer,  whereas  this  isamotiontosetasideaver-  »- 

diet  Motions  for  new  trials  are  governed  by  the  discretion  of  the 
Courti  Where  the  Judge  at  'Nisi  Prim  has  thought  fit  to  save  a 
point;  the  Court  has  been  in  the  habit  of  considering  itself  in  the 
situation  of  a  judge,  at  the  time  of  the  objection  raised.  But  this 
casecdmes  before  us  without  any  point  saved,  and  therefore  we 
must  look  to  the  general  justice  of  the  case  before  we  interpose  by 
granting  a  new  trial ;  nor  is  it  necessary  that  we  should  nicely 
examine  whether  the  Defendant  be  strictly  liable  in  point  of  law. 
The  leading  reported  decision  on  the  subj  ect  of  granting  new  trials 
is  that  of  the  Dutchess  of  Mazarine  {a).  There  can  be  no  doubt 
but  that  was  a  case  of  a  verdict  against  law :  yet  the  Court  said, 
that  as  the  justice  and  conscience  of  the  case  were  clearly  with 
the  verdict,  they  would  not  interpose  (6).  Here  itis  perfectly  clear, 
that  the  husband  was  not  liable :  that  point  was  solemnly  decided 
inthe  Court  of  King's  Bench  in  a  case  which  was  tried  before  me 
^Taunton  (c);  there  it  appeared  that  the  wife  had  been  turned 
OQtof  doors  by  her  husband,  and  afterwards  committed  adultery, 
but,  before  the  cause  of  action  accrued,  had  ceased  to  livein  astate 
of  adultery,  and  had  offered  to  return;  and  the'  Courtheld,  that 
in  consequence  of  the  woman  having  once  gone  off  with  an 
adulterer,  the  husband  was  discharged  for  ever.  Here  therefore 
the  husband  is  not  liable  ;  and  if  the  wife  be  not,  she  stands  in  a 
most  miserable  condition.  How  is  she  to  find  the  means  of  sup- 
porting herself?  How  is  she  to  procure  even  a  joint  of  meat  for 
her  daily  subsistence?  She  can  obtain  no  credit,unles8  she  be  liable 
for  her  debt :  her  situation  would  be  melancholy  in  the  extreme. 
But  whether  she  be  strictly  liable  or  not,  it  appears  that  she  has 

(•)  1  Sftlk.  116.    f  Salk.  646.  in  the  present  case  to  be  clearly  wrong 

(6)  Vid.  etiani  Smith  ▼.  Bramstnn;  in  point  of  law:   Qu.  whether  a  new 

AriIA  ▼.  Prampton:  AwmyvMun^  Pas,  8  trial  would  not  have  been  je;ranted?  For 

HW.  5.  B.  R.  and  Smith  v.  Pa/ee,  t  Sulk,  in  iriUvn  v.  Rantalt,  4  T.  H.  753.,  it  was 

644.  .Sp(frilMv.i$';)tcery2Salk.64B.  Dunk'  said  by  the  Court,  that  there  was  no  in- 

fy  ▼•  Wmie^  %  Salk.  653.   GoUin  ▼.  Hili-  stance  in  which  a  new  trial  had  been  re- 

«Nak,C.  B.  S  WU»,  506.   Sampson  ▼.  ^p-  fused,  where  the  verdict  had  proceeded 

Hi^arrf,  C  B.  3  ff^iU,  S72.    Allen  and  upon  the  mistake  or  misdirection  of  the 

Amamr^.RirJohnPe$hallBtirt.2Blnek.  Jod^e.  Alno CdUraft v. GUfbs^ 5 T,R. 20. 

1177*  Daev.  IViUiaM$^  Cowp. C22.  Fare-  where  Lord  Kenyum  said,  Wliere  there  in 

Witt  w.  Ch^iy  and  Others,  1  Burr,  53.  any  ground  of  objection  to  the  law  de- 

Or.  BmrHm  ▼•  TloMpsoa,  9  Burr,  66>h.  litered  by  the  Judge,  on  which  the  ver- 

ftgenft  w,  Duk€  of  Devwuhi'^ey  t  Burr,  diet  has  proceeded,  if  such  objection  be  ^ 

188.    fiMMNtffM  V.  Machelly  t  T,  R,  4.  well  fonnded,  it  is  immaterial  what  the 

mUtmmm  ▼.  Pttpu^  4  T.  R.  468.— But  nature  of  the  cause  ia. 

if  fbe  Conrt  bad  considered  the  verdict       {e)  Covin  ▼.  Hancock^  tt  T.  R.  60S. 
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lived  as  iLfeDie  sole,  that  ehe  has  represented  henelf  as  socb. 
and  bas  obtained  credit  under  that  character.  The  defence 
therefore  is  dishoneBt  and  unconscientious,  and  on  that  groand 
I  think  that  the  Court  ought  not  to  interpose. 

Heath  J.  On  thelastpoioti  agreewithmy  hrothcr Bulltr, 
viz.  that  as  the  Defendant  has  lived  and  contracted  as  a  feoie 
sole  she  ought  to  be  liable  for  her  debts. 

HooKE  J.     1  am  of  the  same  opinion. 

WiUiams  took  nothing  by  his  motion,  (a) 
(<)  Vid.  Df  CalluM  1.  VjigU,  pttl,  Nn.  X7tl],  and  the  CMO  Ibcrc  tited,a;. 
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Lloyd  v.  Johnson.  - 

Tndesitatus  assumpsit  for  work  and  labour  done,  and  in 
■'■  the  common  money  counts.     Plea,  Non  Bsaompait. 

At  the  trial  before  Rooke  J.  at  the  Wetttnintter  sitUngt  ia 

this  term,  it  appeared  by  the  evidence  of  a  servant  maid  of  tie 
Defendant,  (who  was  also  a  daughter  of  the  Plaintiff,)  that  ifif 
Defendant  was  a  proaiitute,  and  that  this  action  was  bi 
to  recover  the  amount  of  a  bill  delivered  for  washing  doneb' 
the  Plaiptiff'a  wife.  By  the  bill  of  particulars  it  was  shew 
that  the  articles  washed,  consisted  principally  of  eipeosiw 
dresses,  and  that  there  were  also  some  gentlemen's  night-capi; 
the  witness  svrore  that  the  former  were  for  the  purpose  of  » 
abling  the  Defendant  to  appear  at  public  places,  and  ihsttlf 
latter  were  worn  by  those  perons  who  slept  with  her  mistn*- 
She  also  proved  that  the  Plaintiff  and  bis  wife  bad  full  knoiF' 


k 


t 
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shewn  that  the  lodging  was  let  to  the  Defendant  for  purposes  1798. 
of  prostitution,  and  with  a  knowledge  on  the  part  of  the  Plain-  j^  ^^ 
tiff  of  that  fact,  he  held  that  the  action  was  not  maintainable,  {a)  v. 

BuLLER  J.  What  do  you  mean  by  the  expression  of  clothes     ^•""•®*' 
used  for  the  purposes  of  prostitution?  This  unfortunate Voman  * 

must  have  clean  linen,  and  it  is  impossible  for  the  Court  to  take 
into  consideration  which  of  these  articles  were  used  by  the  De- 
fendant to  an  improper  purpose,  and  which  were  not.  As  to  the 
case  before  my  Lord  Chief  Justice,  1  suppose  the  lodgings  were 
hired  for  the  express  purpose  of  enabling  two  persons  to  meet 
there,  which  would  certainly  be  unlawful.  Here  the  Plaintiff's 
wife  was  employed  generally  to  wash  the  Defendant's  linen,  and 
the  use  which  the  Defendant  madeof  it  cannot  affect  the  contract,  ^ 

Heath  and  Rooke,  Justices,  being  of  the  same  opinion, 

Cuckell  took  nothing  by  his  motion. 


(a)  Vid.  etiam  Girarddy  t.  Riehwrdaan^    Westmintter  tittlngi  after  EomUt  Xttm^ 
Espin,  Cos,  N,  P.  13.,  where  the  tame    53  G49.  3. 
;k    point  was  itiled  by  Lord  Kenyony  at  the 


*  White  v.  Dent.  iVi»».«4tlu 

I    nr^ME  Plaintiff  having  filed  his  declaration,  the  Defendant  ap-  PI«totlffcwi- 
-^    peared,  but  never  took  the  declaration  out  of  the  office :  maot  for  want 
Mfhen  the  time  for  pleading  was  out,  the  Plaintiff  signed  judg-  ^^^i***^ 
ment  without  having  demanded  a  plea.  tnandiof  one; 

A  rule  nisi  having  been  obtained  to  set  aside  this  judgment  i^jftP**!"' 
for  irregularity,  takeo  the 

Clayton  Serjt.  now  shewed  cause,  and  contended  that  if  the  onto? t^T" 
Defendant  does  not  take  the  declaration  out  of  the  office  no  office,  (c) 
demand  of  a  plea  need  be  made,  for  if  the  Defendant  pleads 
^  -without  having  taken  the  declaration  out  of  the  office,  his  plea 
^  i»  a  nullity,  (a) 

Shepherd  Serjt.  contra  urged,  that  the  Defendant  is  not  bound 
"  to  take  the  declaration  out  of  the  office  till  he  actually  pleads. 

The  Court,  on  inquiry  of  the  officers  as  to  the  practice,  having 
"^^  found  a  difference  of  opinion,  said,  that  although  the  Defendant 
^  must  take  the  declaration  out  of  the  office  before  he  pleads,  yet 
^^  that  as  he  may  take  it  out  the  very  hour  before  he  pleads,  the 
""^  Plaintiff  ought  not  to  sign  judgment  without  demanding  a  plea. 
^^  Rule  absolute  without  costs.  (Jb) 

(€)  R.TAt  W, 3.  B. R.  72. M.  10 G. 9.       (6)  Vid.  Voli  t. Oldfiild^ B.R.1  If Oi. 
"  J^M. Keilvtg^.NewUn^  B.U.  1  mis.  173.    134. 

.    if)  Vide  Pvk  v.  Rendk,  8  T.  K.  465.   Nvth  v.  Lamhert,  2  B.  &  P.  2i8. 

z3  Davis^ 
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W»«.  «th.      Davib,  one,  iff.  Assignee  ofthe  Sheriff, b.  Owen  and  Thohai. 

A  N  attachmentof  privilege  at  tlie  suit  of  the  Plaintiff,  retmn. 
-*^  able  on  the  Morrow  of  All  Soult.  having  issued  against  iLe 
Defendant  Oiom  and  one  Mkhatl  Huglics,  Owen  on  the  8th  AV 
vember  put  in  bail  with  the  Filacer,  and  immediately  gave  the 
Plaintiff  notice  thereof.  //ugAw  left  the  kingdona.  The  Plaintiff 
finding  that  the  Defendant  i)«en  had  by  mistake  put  in  his  beil 
with  the  Filazer  instead  of  the  Prothonotaty  (with  whominat- 
tachments  of  privilege  bail  should  be  put  in)  waited  till  the  ei< 
piration  of  the  time  for  perfecting  bail,  then  took  an  asRigDmeot 
of  the  bail-bond,  and  sued  out  a  capias  ad  respondendum  upoait  ■ 
against  the  present  Defendants,  teste'd  the  6th  November,  Tetan- 
able  the  ll^th  November,  with  a  copy  of  which,  the  Defendaal  i 
Thomas  was  served:  hut  Owen  not  having  been  served  with  it, 
the  Plaintiff  sued  out  a  capias  per  coitlimiance,  also  teffe'd  Sti 
November,  with  a  copy  of  which  Osvii  was  served-  A  notice 
was  delivered  to  the  Defendant  TAomat  of  a  declaration  agatoii 
him  only.  On  the  'iOth  November  bail  in  the  onginal  action 
were  put  in  for  the  Defendant  Owen  with  the  Prothonotaiy. 

A  rule  nisi  was  obtained  on  a  former  day  to  set  aside  the  pre- 
ceedings  on  Ihe  bail-bond  for  irregularity,  on  three  grounds; 
1st,  Because  there  were  not  flfleen  days  between  the  ^es/eanti 
return  of  llie  oiiginal  capias:  2dly,  Because  the  capiat  per  <iM^ 
nuance  ■w&ateiW A  on  the  same  day  as  the  original  f tipio »,  wherf« 
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adifiereat  county  from  that  in  which  the  action  is  brought  (a). 

3dly,  That  if  there  were  any  irregularity  in  the  notice  of  declara* 

tJoD,  the  Defendant  had  waived  it  by  taking  out  a  summons  be- 

Tore  a  Judge  to  stay  proceedings  on  the  bail-bond,  on  the  usual 

terms.  He  stated  that  the  Plaintiff  would  not  have  taken  an  as- 

Bi'gnment  of  the  bail-bond  for  the  Defendant's  mistake  in  putting 

in  bail,  but  to  prevent  the  expence  of  being  obliged  to  proceed  to 

OQtlawry  against  Hughes,  who  had  fled  the  kingdom. 

Le  BlancSerjt.  contra,  insisted,  1st,  that  the  power  of  amend«> 
xnent  being  discretionary  in  the  Court,  they  would  not  exercise 
that  power  in  favour  of  the  Plaintiff  in  a  case  of  such  sharp 
practice  as  the  present.  2dly,  That  it  is  absurd  for  the  capias  per 
continuance  to  bear  teste  on  the  same  day  as  the  original  com« 
mand,  and  that  if  such  a  new  original  capias  as  was  suggested 
by  the  other  side  were  sued  out,  it  would  bear  teste  before  the 
cause  of  action  accrued.  3dly,  That  no  irregularities,  which 
could  be  taken  advantage  of  when  the  parties  went  before  the 
Judge,  were  waved  by  that  application,  the  object  of  which 
was  the  same  as  that  now  before  the  Court. 

BuLLER  J.     The  first  objection  is  of  no  weight,   for  it 
clearly  appears  by  authorities  that  the  Court  will  alter  a  capias 
so  as  to  make  fifteen  days  between  the  teste  and  return.     Here 
a  mistake  was  committed  by  the  Defendant  in  putting  in  his 
bail;  and  in  strictness  I  cannot  say  that  the  assignment  of  the 
bail-bond  was  irregular,  but  as  the  Plaintiff  had  notice  that  the 
bail  were  put  in,  I  think  it  was  such  sharp  practice  on  his 
part,  as  to  justify  the  Court  in  finding  some  means  to  prevent 
him  from  getting  his  costs  by  it.    The  second  objection  is  to 
the  capias  per  continuance,  but  an  original  capias  may  be  sued 
out  to  warrant  that ;  and  it  will  be  no  objection  to  such  original 
capias  that  it  will  bear /^sre  before  the  cause  of  action  accrued (i), 
I  have  often   talked  with  the   late  Mr.  Justice  Could  on  this 
subject,  who  went  great  lengths  in  amending  writs  of  capias^ 
and  his  reason  was,  that  as  a  writ  of  capias  nevefr  appears  on 
the  record,  it  is  of  no  consequence  whether  it  bear  teste  before 
or  after  the  cause  of  action  accrued ;  and  if  a  latitat  may  be  sued 
out  (as  it  certainly  (c)  may)  before  the  cause  of  action  accrues^ 
and  a  capias  may  not,  the  courts  of  King's  Bench  and  Common 
Pleas  are  not  on  an  equal  footing.   As  to  the  third  objection,  it 
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(c)  Johnson  and  Another  ▼.  Smithy 


{t)Sknp^,  Maxw€ll^6T.R.450.  ,-, , 

(*)  1  CrompiotCs  Pr.  25.  imp,  P,R.    2^uit.96^,7.  Foitery.Bomur^Cowp^ 
^*  B.  ]5i.  ed.  4,  Sed  vide  1  SelMs  Pr*    454.  and  But  v.  fViidwg.  7  T.  I{.  4. 
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hu  been  held  that  taking  any  step  in  a  cause,  as  appeanng  (a)^ 
ifl  a  waver  of  any  irregularity.  Now  it  does  seem  th&t  the  taking 
out  a  summons  in  this  case  was  a  step;  for  unless  the  Defendant 
■was  served  with  a  writin  consequence  of  which  he  wasohliged 
to  appear,  why  should  he  go  before  a  Judge  to  be  relieved?  bj 
so  doing  he  allows  that  he  has  been  served  with  process  to  wbick 
he  ought  to  he  answerable.  The  only  thing  to  be  considered  ii, 
on  what  terms  the  Court  should  stay  proceedings  on  the  bail- 
bond.  Now  as  the  practice  on  thepartof  the  Plaintiff  has  been 
so  exceedingly  sharp,  I  think  the  order  should  be  to  stay  pn>- 
ceedings  on  the  bail-bond  without  costs,  the  Defendant  Okw 
undertaking  not  to  plead  in  abatement  that  Hughea,  wbo  hat 
fled  the  kingdom,  is  not  joined  in  the  declaration. 
And  in  this  way  the  Court  made 

The  rule  absolute.   | 

(■)  t'oi  and  Another  r.  <1/onrj>,  widow,  airtc,  ISO.  aiid  po*l,  Si5,  i 


A™.«th.  Dyer,  Dcmaiidant,  v.  Bullock  and  Others.  Tenants. 

The  E  io  If.  ^HEPUEHD  Seijt-  having  obtained  a  rule  to  shew  cause  why 
which  di recti  proceedings  on  u  writ  of  p-.irtition  should  not  be  stayed,  ca 
"^ifrJnfd  ilTtt''*  *'''^  giound  of  a  notice  of  the  writ,  with  a  copy  thereof,  no! 
wriiofpirii-  having,  according  to  the  directions  of  the  8  ^9  Mi//,  3,  c.  31.1.1. 
onl»'to^cMcs  been  served  forty  days  before  the  return  : 
•here  the  la-  Le  B/aiic  Serj  t.  shewed  cniise.and  observed  that  the  8  S(9lfill^ 
appU'l""  ""'  '^■31-  s- 1,  only  applies  to  cases  ofsigning  judgment  (a)by  default 
for  want  ofanpeanince.  whereas  here  the  tenants  had  ai 
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sworn  that  "  no  tender  was  made  by  the  said  J,  Smee  to  pay  in  1798. 
"  notes  of  the  Bank  (a)  of  England,**  whereas  it  should  have  been  wtatt 
sworn  generally  that  no  tender  was  made ;  for  though  J.  Smee  *• 

mig^ht  have  made  no  such  tender,  yet  it  might  have  been  made 
by  some  other  person  for  him,  consistently  with  the  affidavit. 

BuLLER  J.     If  any  other  person  had  made  an  offer  for  the 
Defendant,  it  would  have  been  an  offer  6y  the  Defendant, 

Le  Blanc  took  nothing  by  his  motion. 

(a)  Vid.  37  G^.  S.  c.  45. 9. 9. 


T 


Bell  and  Others  v.  Gilson.  A«r.t6ih. 

HIS  was  an  action  on  a  policy  of  assurance  underwritten  by  If  the  name  af 
the  Defendant  on  the  8th  December  1797,  for  200/.,  on  goods  fectS^Vjj^" 
shipped  on  board  the  Elizabeth,  Captaia  Spewce,  from  Rotter^  '>cy  of  Insor- 
dam  to  Hull,  at  a  premium  of  two  guineas  and  ahalf  ;[)er  cent,  cd  in  tiie  policy 
The  first  count  of  the  declaration  stated  that  the  Plaintiffs  ■•"  ■fw^" 
caused  to  be  made  the  policy  of  assurance,  purporting  thereby  compliance 
and  containing  therein  that  Barrett  and  Co.  agents,  the  names  T^!^^^^' 
of  Barrett  and  Co.  bemg  the  usual  style  and  firm  of  deahng  of  tbe  produce  of 
the  persons  residing  in  Great  Britain,  who  received  the  order  ^i^l^l^^lSukt 
for  and  effected  the  said  policy  of  assurance,  as  well  in  their  coantry  dorlng 
own  names,  as  for  and  in  the  name  and  names  of  all  and  every  tw^  jSi^ 
other  person  or  persons  to  whom  the  same  did,  might,  or  »"<*  Greta  Br*. 
should  appertain,  in  part  or  in  all,  did  make  assurance,  ^r.;  and  Brifit/agent 
the  said  fir^t  count  averred  the  interest  to  be  in  the  Plaintiffs,  '^*^***|"f  JJ^T** 
^nd  that  the  insurance  was  made  on  their  account,  and  for  their  for  BrUtSkgah, 
^se  and  benefit;  that  the  ship  sailed  on  the  voyage  insured  with  J*^**»  ^T*''**'"- 
the  goods  on  bos^rd,  and  that  in  the  course  of  that  voyage  she  intbiscoantryi^ 
^as  captured  by  the  French,  and  the  goods  and  the  voyage  lost.  J|^  a^j^^J*^ 
There  were  also  counts  for  money  had  and  received,  and  money  insarance.  (^i 
paid.    The  Defendant  pleaded  the  general  issue  non  assumpsit. 
On  which  issue  was  joined ;  and  paid  the  premium  into  court  on 
the  count  for  money  had  and  received. 

This  cause  came  on  to  be  tried  by  a  special  jury  at  the  last 
fitting  in  Tn>«7y  term  at  Guildhall,  before  Eyre  Ch.  J.,  when  a 
Verdict  was  found  for  the  Plaintiffs  for  194/.  I65.,  subject  to  the 
Opinion  of  the  Court  on  the  following  case : 

The  Plaintiffs,  being  British  merchants  resident  inLondon,  gave 
orders  to  Messrs.  Barrett  and  Co.  insurance-brokers  (also  resident 

(«)  S.  C  8  T.  R.  275.  where  thi9  jndgment  was  reverned  in  K.  B.  and  %ep.  Pofin 
^*  fifU,  8 T.  li. 55«.  Baring  t.  OageU,  5  B. &  P.  200.  Hihhert  v.  Mnrt'v^,  1  Campb, 
fS8.  UdUtk  ▼.  BeUy  14  East,  4.   WUUsw  f.  Paitesni^  7  Taiint,  ^39.  ^6.      . 

in 
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in  London)  to  elfect  the  policy  in  question,  who  as  broken 
Reeled  the  same  in  their  own  name  and  usual  Brm  of  Bandt 
and  Co.,  describing  themselyes  therein  agents.  The  ship  Eiiu- 
belh  was  a  neutral  vessel  belonging  to  H.  liauerman  and  Son,  of 
Greetiyl  and  Entbden  in  Prussia,  bound  on  the  voyage  innccd 
from  Rotterdam  to  Hull,  on  whirh  she  fiailed,  and  was  capturri 
as  Btateti  in  the  declaration;  and  the  Plaintiffs  had  goods « 
board  her  for  the  voyage  insured  of  greater  value  than  the 
amount  insured.  The  said  goods,  consisting  of  sixty  cask&of 
madders,  were  purchased  for  the  Plaintiffs,  and  on  tbeirao 
count,  at  Rotterdam,  by  Rohtrt  Ttoiu  their  agent  resident  then. 
When  the  goods  were  purchased  on  the  Plaintiffs  account,  and 
al^o  at  the  time  of  the  shipping  and  capture  thereof,  and  nbtti 
the  said  insurance  was  made,  open  iiosliiities  had  commeaceii 
and  then  existed  between  Great  Britain  and  the  persons  exer- 
cising the  powers  of  government  in  the  United  States.  Dorinj 
all  that  time  it  was  and  is  the  constant  practice  to  enter  goodi 
at  the  Custom-house  direct  from  HoUarid,  and  was  never  im- 
peded, though  the  officer  at  the  Custom-bouse  knew  vbeaa 
they  came,  as  he  always  inquired  whether  they  were  alienicr 
neutrals,  on  account  of  the  alien  duty. 

The  questions  for  the  opinion  of  the  Court  were,  1st,  Whetiia 
the  name  of  Barrett  and  Co.  agents,  inserted  in  the  polJct, 
were  asuificientcompliancewith  thestat.  28Gfo.  3.c-,56?  2tllj 
Whether  the  said  insurance  on  the  said  goods  were  legal/ 

Hei/wood Str\i.  for  the  Plaintiffs.  The  firstquestion  in  tbiicm 
is,  whether  this  policy,  effected  in  the  name  of  Barrett  andCft 
a  agents. 


^, 


GlUOVy 


IN  THB  Thirty-ninth  Year  op  GEORGE  III.  347 

a  British  subject  in  an  enemy's  country,  and  shipped  for  this        1798. 
^    country  on  his  own  account  in  a  neutral  vessel,  be  legal?   Sup-       3^^,^ 
^'    pose  the  property  in  dispute  to  have  belonged  to  the  Plaintiff      ^  ». 
>-    before  the  commencement  of  the  present  war,  will  it  be  con-» 
^    tended  that  in  such  case  he  would  be  precluded  from  bringing 
^    it  home  ?    Whatever  may  be  the  objection  to  allow  British 
^  subjects  to  export  goods,  on  the  ground  of  such  exportatioii 
tk  being  of  assistance  to  the  enemy,  there  is  no  policy  which  for- 
^  bids  him  to  bring  goods  from  thence,  as  that  tends  to  distress 
eii  the  enemy.     It  is  not  laid  down  as  a  general  proposition  in 
«f  Crotius,  Puffendofff,  or  Vattel,  that  commerce  is  prohibited 
c  between  powers  at  war.    There  may  be  ordinances  of  particu- 
-/:  lar  countries  to  this  effect,  such  as  that  of  Barcelona  {a),  of  the 
!S  year  1484,  cited  in  Bristow  v.  Towers,  6  T.  R.  45.,  and  though 
«t    Valin,  tom.  2.  p.  3 1 ,,  says,  that  every  declaration  of  war  contains 
a  prohibition  of  commerce,  yet  it  appears  from  the  next  para- 
'    l^raph,  p.  32.,  in  which  he  relies  on  the  ordinances  of  France  of 
^4he  years  1543,  art.  42,  and  1584,  art.  69.,  that  his  observation 
must  be  confined  to  the  law  of  his  own  nation :  and  this  is  con- 
firmed by  a  passage  in  Emerigon,  Traiti  des  Assurances,  tom.  1 . 
p.  128.,  from  which  it  appears  that  the  declarations  of  war 
r   issued  by  the  Kings  of  France  always  contained  an  express  pro- 
hibition of  commerce  with  the  enemy.     Indeed  if  the  decla- 
jnttions  of  war  issued  by  this  country  had  usually  contained  the 
.^ame  prohibition,  it  would  not  affect  this  case,  since  the  pre* 
'  jsent  war  with  Holland  commenced  under  a  proclamation  for 
eneral  reprisals  only.    With  respect  to  the  law  of  England, 
Mansfield,  in  Gist  v.  Mason,  1  T.  R.  85.,  said,  that  he 
of  two  cases  only  in  which  a  subject  had  been  prohibited 
trading  with  the  enemy.     The  first  of  those  cases  (viz. 
£  -Ro//.  Abr*  .173.  Prerogative  (L),  Guerre,  where  trading  with 
nd  then  in  a  general  state  of  enmity  with  this  kingdom, 
Sield  illegal)  goes  much  farther  than  this,  for  the  party 
6  not  only  bought  of  the  enemy,  but  sold  to  him :   and  the 
^xid  was  a  case  of  com  carried  by  a  subject  of  this  country  to 
nemy ;  now  corn  is  clearly  a  contraband  article  in  time  of 
^   for,  though  the  commencement  of  hostilities  does  not 
a  prohibition  of  all  commerce  with  enemies,  yet  it  does  of 
commerce  as  may  be  the  means  of  affording  them  assistance, 
3M  J.  In  the  case  in  Roll.  Abr.  the  keepers  of  the  truce  per«r 
cd  two  persons  to  go  into  Scotland,  which  was  clearly  illegal  ii^ 

(«)  See  also  Ordn.  qf  Stockholm^  2.  Mag.  257.  No.  1023. 
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1798.  thetn,  for  by  so  doing  they  exceeded  their  authority,  as  infoma- 
ljp,_^  tion  might  thereby  have  been  given  to  the  enemy.  The  secood 
case  cited  by  Lord  3fan^/<f  happened  in  the  time  of  famine  M 
and  probably  a  proclamation  had  issued  prohibiting  the  exporta- 
tion of  corn  (A).]  In  HenkU  v.  The  Ro^al  Exchange  Atatrva 
Company,  I  Vtz.  320.  Lord  Hardwicke  observed  that  it  mi^ 
be  going  too  far  to  say  that  all  trading  with  enemies  is  unUwfbL 
With  respect  to  the  cases  of  Brandon  v.  Nesbitt,  6  T.  R.  23.ud 
hriitow  V.  Tmcers,  6  }'.  R.  35.,  it  is  sufTicient  to  say  that  ibe 
actions  in  those  cases  were  brought  in  favour  of  alien  enemiei: 
und  it  is  citrar  that  the  decisions  proceeded  only  on  the  ^arf 
of  a  disabilil.y  in  the  FliiiiitiHfi  at  the  time  of  the  action  brougk 
since  Lord  Kenyan  in  Brandon  v.  Ntiliitt,  when  commentiii| 
on  the  case  of  Rkord  v.  Beltingham,  3  Burr.  1734,  and  I  Bt 
663,  S.  C,  where  it  was  held  that  an  action  by  an  enen^ 
might  be  maintained  on  a  ransom  bill,  observed  that  tfaeacdia 
there  was  not  brought  until  peace  was  restored.  It  is  ceiim 
that  the  Legislature  of  this  country  has  not  considered  hoiti- 
lities  as  amounting  to  a  general  prohibition  of  import!  ngartick 
from  the  enemy's  country,  since  ithas  been  thought  necessaij 
in  every  war  from  the  reign  of  Charles  the  Second  to  thistinK, 
to  pass  acts  of  parlinment  (f)  for  prohibiting  or  regulating  lit 
importation  of  particular  articles  during  partictilar  periodi. 
which  would  not  have  been  requisite  if  such  trade  had  b«i 
already  prohibited  I'w  toto  and  for  ever. 

H'i7/iamsSerjt.  for  the  Defendant,  Ist,  The  case  of  DeVi^ 
T.  Suanson'ia  distinguishable  from  this,  since  the  brokers rI» 
effected  the  policy  there  were  the  general  agents  of  thePlaintii 
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agents  of  the  Plaintiffs,  ivhich  they  do  not  appear  to  have 
en.  2dly,  The  supposition  of  this  property  having  belonged 
the  Plaintiff  before  the  commencement  of  the  war,  is  ex- 
ided  by  the  case.  It  is  established  by  Bristow  v.  Towers 
U  the  insurance  of  enemies  property  is  illegal;  and  though 
3  judgment  in  that  case  appears  to  have  been  given  with  re- 
ence  to  Brandon  v.  Nesbitt,  yet  they  were  different;  for  as 
sre  was  a  plea  of  alien  enemy  in  the  one  and  not  in  the  other, 
!  must  conclude  that  Bristow  v.  TotDers  wa»  decided  on  the  ille- 
lity  of  the  trade.  With  respect  to  the  policy  of  the  question, 
s  case  is  stronger  than  the  two  above-mentioned  decisions;  for 
t  be  not  lawful  for  an  enemy  to  spend  his  money  here  to  the 
vantage  of  this  country,  it  certainly  cannot  be  lawful  for  a  Bri^ 
h  subject  to  enrich  the  enemy  by  purchasing  his  goods.  By 
J  case  in  2  Roll.  Abr.  173.  Prerogative  (L),  Guerre,  it  distinctly 
pears  that  it  is  illegal  for  an  Englishman  to  traffic  in  the 
emy's  country.  The  commencement  of  hostilities  puts  an 
d  to  all  amity  and  commerce  (a).  If  this  neutral  vessel  had 
en  captured  by  an  English  ship  of  war,  though  the  vessel 
mid  have  been  restored  to  the  owners,  it  is  clear,  both  from 
e  general  practice  of  the  Court  of  Admiralty,  and  from  the 
press  decision  by  the  Lords  Commissioners  of  Appeal,  in  the 
wisa  Margaretha,  Henslop,  8d  April  1781,  that  the  goods 
)uld  have  been  condemned  as  lawful  prize.  (/>) 

Heytoood 


m)  Bynk.  Quas,  Juris,  Pub,  lib.  1.  c.5. 
197.  fol.  cd.  1767. 

[b)  Jehu  IxirkpiUriek  Escott  of  Lom/M, 
limani  and  Appellant^  against  Uemry 
^letff  Captor  and  Hetpondint.  (See 
nted  Proceedings  in  the  Conrl  of  Ap* 
il,  from  which  the  following  state- 
Dt  i«  abridged.) 

Kirkputrickf  Escoit^  and  Rud^of  Lon^ 
I,  for  many  years  previous  to  the  com- 
ncement  of  hostilities  between  Grtut 
Um  and  Spain,  iu  l779,  traded  to 
}Uigu,  and  had  an  established  boose 
tre :  at  whicli  place  Etcotty  one  of  the 
rtners,  resided,  till  within  ten  months 
»vious  to  the  war«  On  his  leaving 
tiaga  considerable  quantities  of  wine 
1  other  merchandize  belonginis  to  the 
ise,  and  deposited  in  vaults  and  ware- 
ises  set  apart  for  the  same,  were  left 
the  bands  of  one  Henry  Gn'v^^aee,  a 
wiinfr  by  birth,  and  brought  up  in  the 
lae,  who  was  suffered  to  remain  at 
Utgu  a»  agent  for  the  partners,  for  Uie 
rpose  of  preserving  Uie  wines  for  them 
ring  hostilities,  with  directious  to  re- 


mit them  to  Lamdon  if  a  favourable  op« 
portonlty  should  offer,  and  to  act  ander 
the  firm  of  Grivegnee  and  Co.  Part  of 
the  cargo  claimed  consisted  of  wiues 
taken  from  the  above-mentioned  stores, 
and  the  residue  (with  the  exception  of 
two  chests  of  bams,  which  were  a  present 
from  Grwegme)  of  goods,  the  produce 
of  SpttiUf  purchased  by  GrivegnUffor  the 
partners,  and^y  their  order.  These 
goods  were  shipped  on  the  7thilprti  1780, 
by  Grtofgaee,  on  board  the  Louisu  M«r* 
garetkm,  a  Dutch  ship,  furnished  with  a 
paM  or  sea-brief  according  to  treaty,  for 
the  sole  purpose  of  being  remitted  to  the 
partnership;  but  to  prevent  its  being 
known  in  Spaim  that  they  were  the  pro- 
perty of  Englishmen^  it  was  expressed 
in  the  bills  of  lading  that  they  were  sliip- 
ped  on  neutral  account  and  risk,  and  to 
be  delivered  at  Ostend^  for  which  port 
the  ship  was  chartered  and  cleared 
out.  Gritegnte  was  to  receive  14  per 
cent,  on  the  goods  remitted,  but  no 
person  whatever,  except  the  three  part- 
ners in  London,  was  interested  in  them. 

The 


1798. 

Bill 

GiLsoir.- 
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Heifwood  in  reply.     The  cases  of  Brandon  v.  Nabitt  ud 
BrUtow  V.  Towert  must  both  be  considered  as  baring  proceeded 


The  ahip  net  nil  on  the  11th  of  April        Sd,  For  that  tb«   LcMtrf  tradi  W 

from  Ualafi,  bnl  beinji  obliged  to  pot  (which  p*iMil  picTiou*  to  tke  mtiMrf 

back,  Grinitntt,  before  the  conid  sail  tbi*  thip  n  EafJawO  >BtbOfiKAlitk 

■gain,  received  n  letter  from  the  part-  portatioB  of  locli  goodi  direct  AiaAt 

uecahip,  nrderme  I'lm  to  aeud  the  •Iiip  WnfJItrraRnmia  ncntralthijic;  mdM 

direct  lo  LondnB,  under  Ilie  expeclalion  this  was  lb«  intention  of  tbeL.e|iilam 

oDier  bcinKprnteirted  hy  ihf  Lmnit  l>ill  in  l>auiiie  ihu  artt  i>  maniful,  invaid 

{l]  tlien  pendiiic  in  pitlltment.   She  ac-  a«  lhe*ct.  wUich  vac  n«l  paued  tiUti 

rordinj;ly  billed  direct  for  f^Nf/nn  on  tlie  manlli  of  June  tTSn.  bad  retrofpecin 

Slst  April;  and  on  the  iMli  Afny  waa  the  l*t  of  the  precedtan  Jatnaij,  a  i- 

caplnred  b]' ■  Sri(u&  pHfateer  near  the  dfr  lo  comprehend   many  rargon.  ik 

F.Kiluh  coBat.   On  Ibe  lit  J»)u  1780  tlie  prodnre  of  Spain,  witliiu  the  Stmiha 

Court  of  Admlrally,  bj  consent  of  the  of  Ci7<r.rUar,(nhich,in  expeclitimrbt 

parliet,  restored  the  iliip,  reaerviui;  llin  tlie  act  wonld  have  passed  tooncr  ibi 

adjndicalioDof  tbecarcD)  <>iilan  tlieRlh  it  did,)  bad  been  imported  bj  finJiil 

Ju'jF  folio  win;  condemned  it  u  lawful  »nbjeet>  in  foreicn  vesovis,  (and  inttirr 

ptiie.     From  ihii  dc^lenninalian  there  respect  under  llie  aamc  cirrunstaica 

«Bi  an  appeal  to  the  Lords  Commia-  with  thia  rargu,)  hikI   depotittd  bi  n 

■loners.  order  of  the  Lords  of  the  TtramirT  a 
Ihe  Kinit'a  warehonaea,  on  bond  ihl 

n  .,,,,.  tlievihonlJ  be  eilber  re  exDorled  iatir 

Eeason,  for  the  Appellant.  ^^.^j  (■„,_  if  the  actalrouW  i,o.p«.,t 

,   ,  _      ....,,       ~-   ■      .1  j.i    .  P*y  'he  rtiiliea  if   it   should;  and  win 

the  goods  clnimtd  were  at  Ihe  >h,pp.-,([  ,„  ,„  ^„(      i^^rdingly ;   and  .iKtW 
■nd  eaptnrf  thereof  the  .ole  property  of  ^^^  ,h/prodnce  o?  limt^H,  ai«l<«fc- 

jp<-t»,«ho  had  no  other  means  of  con-  ^^  cont-nutd  to  be  imported  dir«* 

vejUiR  them  with  safety  from  S^mia.  f^„  ^^^^    |^„,  „f  tl.eir Vrowlh,  u  h- 

!d.  For  that  IheorderofConHciUni.  „igr.  vesJIel..  U.  Wrtne,  a,  «  ood^r^M 

?«„'*'?'  •  '?,^«"*  ^'!l!'^  ^- '?  ''."*■  '1  "f  «"-  «"''  '^''-"'  <"de  b.lL 
ITIh  j)pril  1780,  and  Ihe  ship  last  Sailed 

from  lUulag"  "'e  list  of  Ihesmnemoiilli, 

so  that  it  was  imposiihle  for  Met«n.  Reasont  for  the  RcspiTndeiil. 

Kirkpalrick  and  Co.  to  have  coanter- 

mandrd  Ihe  voyage,  and   Ihat  Dndonht-         Jst,  Itecanseaftersctnalhot^IiltliHi'' 

ediy  Mr.Griuriraediadreelioncd  on  Ihe  tveen  two  tiatea,  and  Ibe  iKiiinc  *f  kl' 

peculiar  pnTilp|{c<  enji 
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on  the  same  principle,  viz.  that  an  action  cannot  be  maintained 
in  favour  of  an  alien  enemy :  that  having  been  expressly  stated 
as  the  ground  of  the  former  decision,  and  the  Cojirt  having 
professed  in  the  latter  case  to  be  governed  by  the  authority  of 
the  former.  The  case  cited  from  the  Cockpit  may  have  been 
determined  on  two  grounds  very  different  from  those  on  which 
this  case  rests.  1st,  The  goods  at  the  time  of  the  capture  might 
have  been  considered  as  belonging  to  persons  inhabiting  in 
Spain:  for  though  the  Plaintiffs  themselves  were  resident  in 
Lofidon,  they  had  a  partner  (a)  resident  at  Malaga,  where  the 
house  of  business  was  continued.  Which  brings  the  case  with- 
in the  command  of  the  proclamation  for  reprisals,  *'  to  seize 
''  the  goods  of  all  persons  iiJiabiting  within  the  enemy's  state." 
2dly,  As  the  bills  of  lading  were  made  out  to  Ostend,  which 
was  not  the  real  port  of  discharge,  the  documents  were  fraudu* 
lent*  With  respect  to  the  policy  of  allowing  the  trade  in  ques- 
tion, since  it  is  stated  in  the  case  to  be  usual  for  the  Custom- 
house to  permit  goods  to  be  imported  under  circumstances 
similar  to  the  present,  this  sort  of  trade  is  at  least  allowed  by 
the  Government  of  the  country,  who  must  be  presumed  to  be 
the  best  judges  of  the  mere  policy. 

BuLLER  J.  (after  stating  the  case).  On  this  case  two  questions 
have  been  raised ;  1st,  whether  the  policy  which  is  described  to 
have  been  made  by  Barrett  and  Co.  as  agents  sufficiently  com- 


be carried  oo,  to  the  very  great  benefit 
^  WBod  support  of  the  enemy. 

3d,  Becaose  in  this  ca^te,  besides  the 
^  ^  wines  claimed  by  the  appellant,  as  liav' 

*  |pg  been  bin  property,  an<i  deposited  in 

*  hU  warehouses  in  Spain  prior  1o  hostili- 
■■F  ties,  there  is  a  conniderable  quantity  of 
■f  •iber  goods  claimed  by  him  as  his  pro- 
m^  perty,  and  as  having  been  bought  In 
m^  ijfolm  by  his  orders  since  the  commence- 

p  lanf  of  hostilities ;  which  avowal  of  a 
-^<  tnde  so  repngnant  to  liis  doty  as  a 
^  BriltVfc  subject  will,  it  is  hoped,  not 
•^t  osiy  warrant  the  sentence  of  condcuina- 
f  tkui  of  the  property  claimed,  bnt  sub- 
(  J^et  the  claimant  to  exemplary  costs. 
^-  4tb,  Becaose  the  Letumi  act,  on  which 
Mt  Ifr*  E$coH  the  appellant,  seems  in  a 
^  great  measure  to  rest  his  canse,  is  not 
w^  applicable  to  the  present  case,  snch  act 
g^  beipg  calculated  only  to  permit  an  im- 
K^  portntion  into  Great  Britain  from  nen* 
m^  ml  ports,  and  in  neutral  bottoms,  of 
^  Sncli  foods  as  could  not  before  have 
*<  Wsn  imported  in  any  other  than  British 
m  aUpSy  but  not  to  give  any  comitenance  or 
^vamnt  to  the  subjects  of  Griut  Britain 


to  carry  on  a  trade  directly  or  indiroctly 
with  the  enemy,  in  a  neutral  ship  from  a 
neutral  port,  and  much  less  from  an  ene- 
my*s  port  to  the  port  of  Great  Britain, 

On  the  S3d  jipnt  1781  Uie  Lords 
Commissioners  of  Appeal  (present  Rarl 
i9«MMrsl,Presidentortlie  Council;  Earlt 
Sandwiek^  Aiarehm&mtf  HiUabonmjck^  Clm» 
rendon;  Viscount  Stormont;  Lords  Groal- 
ham;  Laufshborougk^  Ch.  J.  of  the  Com- 
mon Pleas;  and  Sirs  Richard  IVoreUfff 
and  John  Goodricke)  affirmed  the  decree 
of  the  Court  of  Admiralty. 

See  also  the  caie  of  the  Saint  EHza^ 
heik^  Lauritz,  29th  June  ]749 ;  the  Comte 
H'okrem^rff^  Willers,  18th  Jutf  1781; 
the  t'ortuna^  Kock,  97th  June  1795;  and 
the  Freeden  otherwise  Freede^  Backumn, 
4th  Julff  1795,  in  the  same  eonrt.  To 
which  may  be  added  what  was  said  by 
Lord  Mansfield  in  Gist  v.  Mason^  1  T,  U. 
85.  vix.  **  By  the  maritime  law,  trading 
**  with  an  enemy  is  cause  of  confiscatmn 
^^  in  a  subject ;  bnt  this  does  not  extend 
**  to  a  neutral  vessel.** 

(«)  QvtfTf  tamen.  See  the  case  supri, 

r%\tnm 
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1798.       plies  with  the  28  G.  3.?    I  think  this  question  onght  now  at 
gjjj^j^       least  to  be  quite  at  rest,  two  decisions  having  been  already 
«.^       made  upon  this  subject  within  the  term ;  one  in  this  court, 
and  one  in  the  King's  Bench ;  both  of  which  are  directly  in 
point.     It  may  be  material  to  remember,  that  previous  to  the 
passing  of  the  25  and  28  G.  3.  many  objections  were  made  by 
the  merchants,  that  policies  in  their  frames  were  so  loose  and 
incorrect,  that  an  underwriter  had  no  opportunity  of  knowing 
the  nature  of  the  thing  insured,  or  who  the  persons  were  for 
whom  he  insured.     Great  inconvenience  arose,  as  appears  by 
the  preamble  of  one  of  the  statutes  (a),  from  the  circamstance 
of  many  policies  being  made  in  blank,   in  consequence  of 
which  the  underwriters  were  not  led  to  the  knowledge  of  any 
of  the  parties.     I  remember  it  was  the  conversation  both  in 
Wtstminster-hall  and  out  of  that  place,  that  the  underwriters 
wanted  to  know  the  name  of  somebody  concerned,  though  it 
was  not  so  material  who  that  person  should  be.     And  why 
was  this?     It  was  because  though  they  might  not  know  the 
name  of  the  principal,  yet  if  they  were  in  possession  of  the 
name  of  the  person  who  brought  forward  the  policy,  they 
might  have  some  confidence^  that  if  that  person  was  a  mer- 
chant of  character,  or  a  respectable  broker,  he  would  not  be 
engaged  in  a  dishonest  transaction;  such  as  I  remember  to 
have  been  not  unfrequent  in  the  course  of  last  war;  viz.  the  in- 
surance of  ships  and  cargoes,  which  were  only  cai'ried  out  for 
the  purpose  of  being  sunk.   In  this  case  the  wish  of  the  under- 
writers has  been  complied  with,  as  well  as  what  the  Legislature 
thought  fit  to  direct ;  for  the  name  of  the  person  immediately 
employed  to  effect  the  policy  has  been  inserted.    The  case  in 
the  King's  Bench  goes  farther  than  this,  for  there  it  was  not 
even  stated  in  the  policy  that  the  parties  were  agents,  but  only 
averred  in  the  declaration  that  they  were  so;  whereas  here  it  is 
expressly  said  in  the  policy  that  Barreti  and  Co.  effected  the 
policy  "  as  agents,"  by  which  is  imported  that  they  acted  not 
on  their  own  account,  but  on  the  part  of  somebody  for  whom 
they  were  concerned.    The  second  ijuestion  is,  whether  this 
policy  on  goods  being  English  property,  purchased  since  the 

(a)  t5  Geo,  S.  c.  44.    Wberems  it  bath  person  or  persons  for  whose  nse  and  b^ 

been  found    by  experience    that   the  nefir,  and  on  whose  acconot  snch  is* 

making  or  effecting  insurances  on  f^hips  snrances  are  made  and  effected*  hath 

or  vessels,  and  on  goodn*  merchandizes,  been  in  many  respects  misdiievovs,  asd 

and  effects  in  blank,  and  without  speci-  productive  of  great  ioconvenieDces,  ftr 

fying  therein  the  name  or  names  of  any  remedy  whereof,  be  it  enacted,  %t, 

com- 
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commencement  of  hostilities,  and  shipped  at  Rotterddm,  bele-  ^798. 
i  gal  or  not  ?  Now,  in  the  first  place,  T  take  it  to  be  extremely  "bbuT 
A  clear,  that  this  is  not  an  insurance  on  enemy's  property,  and 
M  that  we  have  nothing  to  do  with  that  consideration  here.  Let 
n  us  see  what  the  case  does  state.  It  states  that  the  goods  were 
^  purchased,  for  the  Plaintiff*  at  Rotterdam  by  his  agent.  But 
I.  iriiose  goods  they  were  before  they  were  so  purchased  is  not 
31  mentioned.  They  might  have  been  the  property  of  Danes  o 
-s  Swedes,  and  then  no  objection  could  be  made:  or  they  might 
as  have  been  the  property  of  an  Englishman ;  for  it  appears  by  the 
iz  case,  that  the  Plaintiff's  agent  in  Holland  was  an  Englishman; 
ff.  mnd  if  an  Englishman  could  buy  goods  in  Holland,  why' could 
•  not  an  Englishman  also  sell  goods  there;  and  if  these  goods 
E  were  bought  of  an  Englishman,  it  is  perfectly  immatefrial  whe- 
e  ther  they  were  purchased  in  England  or  in  Holland.  I  cadiibt 
f  distinguish  this  from  the  case  put  by  my  Brother  Heywood. 
^  Suppose  an  Englishman,  at  the  commencement  of  hostilities, 
^to  hare  goods  in  an  enemy's  country;  may  he  not  bring  them 
^.^airay?  In  such  cases  a  time  is  generally  limited  for  the 
.'^nbjects  of  the  state  against  which  hostilities  are' com- 
^^nenced,  to  leave  the  country;  and  will  it  be  said,  that  during 
that  time,  they  may  not  carry  away  their  goods?  But  I  will 
one  step  further.  I  will  suppose  that  the  party  has  stolen 
these  goods;  and  that  being  in  possession  of  them  at  the  time 
^^  the  policy  made,  he  wants  to  bring  them  home.  The  under- 
'^^liter  will  have  no  right  to  go  into  the  state  of  the  property 
'^VN^arious  to  the  time  when  he  insured.  Suppose  certain  requi- 
to  have  been  necessary,  by  the  law  of  Holland,  to  make 
sale  in  Holland,  shall  the  underwriter  say  that  the 
8  were  not  sold  according  to  the  law  of  Holland?  Or  if 
were  seized  by  a' pirate,  and  sold  by  him  to  the  Plaintiff, 
the  underwriter  set  up  that  as  a  defence?  These  cases 
too  monstrous  to  bear  consideration.  What  is  the  nature 
"^he  contract  of  insurance?  It  proceeds  on  this  grqund, 
a  party  being  possessed  of  goods  which  he  wishes  to  bring 
desires  to  divide  the  risk  with  other  persons.  Wheth^ 
^i^  goods  were  improperly  sold  to  him  or  not,  provided  he  has 
^  the  value,  he  is  interested  to  the  amount  of  them :  and 
he  not  insure  them?  The  underwriter  cannot  be  permit- 
to  go  beyond  the  time  when  the  goods  were  shipped,  It 
however  been  contended,  that  the  subjects  of  this  realm 
not  bring  home  their  own  property  from  an  enemy's 
Nothing  'but  positive  authority  would  warrant  the 
tfL.  i4  ~  A  A  Court 
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1798.       Court  in  laying  that  down  as  law.    If  the  sabjects  of  thi9 
3ju^       country  have  goods  in  an  enemy's  country,  it  is  most  clearly 
':^-       for  the  interest  of  this  country  that  they  should  be  able  to  bring 
them  home.    Independent  of  cases,  we  all  know  how  frequendy 
this  subject  has  been  canvassed.   If  we  look  into  the  Parliamen- 
tary Debate  in  1746  and  1747,  we  shall  see  that  Sir  Dudley 
Rtfder^  Lord  Mansfield,  and  the  other  great  men  of  that  time, 
argued  the  question  entirely  on  its  expediency,  and  held  that 
it  was  good  policy  to  permit  insurances  on  enemy's  property^ 
In  later  times  I  well  remember  to  have  seen  many  policies  tried 
professedly  on  enemy's  property,  without  ever  hearing  the  ob- 
jection raised.     Lord  Mansfield  did  all  in  his  power  to  prevent 
80  dishonourable  a  defence  being  made.  When  the  case  of  G^ 
v.  Mason  came  on,  I  more  than  once  conversed  with  Lord 
Mansfield  on  the  subject,  being  desirous  to  obtain  his  opinion 
on  the  legality  of  such  insurances.  On  the  legality,  however,  I 
never  could  get  him  to  reason.     He  often  said,  that  in  former 
times  it  was  considered  for  the  interest  of  the  country  to  insure 
enemy's  property,  and  on  the  persuasion  of  its  being  for  the  in- 
terest of  the  country,  he  always  discountenanced  any  objection 
on  that  head.    But  he  never  went  beyond  the  ground  of  expe 
dience.    At  present  I  think  such  insurances  are  not  expedient; 
the  state  of  the  countries  at  war  is  such  as  to  make  them  other<> 
wise.  But  the  underwriters  have  taken  care  that  such  a  case  as 
this  shall  never  arise  again ;  for  from  the  moment  that  any  one 
underwriter  succeeded  on  this  kind  of  defence,  there  was  an  end 
of  insurance  on  enemy's  property.  It  is  not  however  necessary 
to  go  into  the  ground  of  expedience :  the  illegality  of  such  un- 
derwriting is  now  pretty  well  settled  (a).    The  case  cited  from 
the  Cockpit  does  not  strike  me  as  governing  this.     We  have  so 
loose  an  account  of  it,  and  are  so  much  left  to  guess  at  the 
grounds  on  which  the  judgment  was  founded,  that  it  can  hate 
no  effect  here.     Indeed  a  very  sufficient  answer  has  been  given 
to  it,  by  observing  that  the  documents  appear  to  have  been 
fraudulent.    But  let  us  see  whether  there  are  not  other  grounds 
on  which  it  might  have  proceeded.     In  time  of  war  subjects  of 
Great  Britain  have  an  agent  settled  and  permanently  resident 
at  their  house  of  business  in  Spain,  are  dealing  in  articles  of  the 
produce  of  Spain,  and  are  carrying  on  trade  in  order  to  make 
a  profit  of  those  goods,  which  is  a  very  different  case  from  this. 
Here  no  profit  goes  to  the  enemy.    There  a  question  might 

(n)  Vide  Park.  Iimr.  339.  349. 

have 
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^  have  arisen,  whether  some  of  the  partners,  being  resident  in       1798. 

1  this  country,  should  save  the  goods  purchased  by  the  house      '^bkuT^ 
B  abroad ;  on  which  question  considerable  doubts  might  be  enter- 
p!  tained,  nor  am  1  now  prepared  to  give  an  opinion  upon  it. 
st  Being  therefore  so  little  informed  of  the  grounds  of  the  decision 
ji  at  the  Cockpit,  and  consequently  not  at  all  governed  by  it,  I 

i;  think  it  clear  that  this  Plaintiff  is  entitled. 
a  Heath.  J.  I  am  of  the  same  opinion.  With  respect  to  the 
^i  first  point,  as  two  decisions  have  already  been  made  on  the  sub- 
^  ject  in  this  term,  one  in  this  court,  and  one  in  the  King's  Bench, 
j^  it  will  not  be  necessary  to  say  any  thing.  The  second  point 
r    iiims  on  this  question,  whether  the  goods  of  a  British  subject 

2  purchased  in  any  enemy's  country,  after  the  commencement  of 
r   hostilities,  may  not  be  sent  hither  ?  it  is  clearly  competent  to  a 
2    iSnVisA  subject  to  reside  in  Holland  in  time  of  peace,  or  to  have 
p    a  factor  in  that  country;  there  has  always  been  an  English  fac-* 
._  lory  Bt  Rotterdam,  and  this  appears  by  some  old  acts  of  par- 
^   liament  to  have  been  considered  so  meritorious,  that  the  Legis- 
_^  lature  thought  fit  to  legitimate  the  children  of  £/ig/i!sA  subjects' 
^  bom  there.    That  being  so,  if  hostilities  commence,  must  not 
[^^tlie  persons  resident  there  bring  their  fortunes  home?     It  is 
,  ^said  that,  in  this  case,  the  goods  were  purchased  since  the  com- 
"^nencement  of  hostilities.     But  we  must  remember  that  a  man 

cannot  always  remit  his  goods  and  effects  to  another  country 
in  specie.  He  must  convert  them  into  such  goods  as  will  be 
'^aierchandizable  in  the  place  to  which  he  wishes  to  remit  them. 
It  is  not  said  that  these  parties  carried  on  trade,  but  only  that 
'  Ukeybouorht  these  particular  goods.  Without  therefore  infringe 
on  the  general  question,  whether  a  British  subject  may 
on  trade  in  an  enemy's  country  in  time  of  war  (a),  (which 
should  not  wish  to  decide  without  the  Court  being  full,)  but 
'fceering  clear  of  that  general  question,  (which  need  not  here 
raised,  as  on  the  facts  stated  we  shall  rather  intend  for  that 
ainst  the  insured,)  I  think  the  Plaintiff  ought  to  recover, 
case  cited  from  the  Cockpit,  gives  me  no  satisfaction.  The 
■'-^nation  of  the  insurer  will  not  be  varied,  whether  the  goods 
^^^  purchased  before  or  after  hostilities. 

^^ooKE  J.    The  objections  which  have  been  made  by  the  De- 
ants  do  them  no  credit;  and  they  ought  not  to  have  made 
tn.     First,  it  is  clear  from  the  words  of  the  act,  and  from  the 
sions,  both  here  and  in  the  King's  Bench,  that  the  policy  is      [  356  ] 

(fi)  Ai  to  which  vidte  P«rlr. /liner.  S37, 8, 9. 

A  A  2  well 
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well  warranted  in  point  of  form;  secondly,  the  Defeodut  im 
aware  at  the  time  he  made  the  iDauraacs  what  sort  of  contiut 
he  was  entering  into,  and  his  defence  is  unconscientious,  bit 
having  set  up  that  defence  we  must  give  j  udgment  on  the  poist 
of  law.  I  own  that  in  reeding  this  case  I  cannot  decideitdear 
of  the  general  que&tioii,  whether  il,  bo  legal  to  traffic  during 
time  of  war  with  an  enemy's  country '.  The  facts  are  eo  gene- 
rally stated  in  the  case,  that  they  import  to  my  understandinf 
a  general  trading.  The  goods  were  purchased  at  Rotterdam: 
when  they  were  purchased,  when  they  were  shipped,  and  wbM 
they  were  captured,  open  hostilities  existed.  Under  the^e  cir- 
cumstances, if  the  Plaintiffs  meant  only  to  bring  home  tttdt 
own  property,  it  might  have  been  so  expressed.  But  beia; 
stated  in  this  way,  I  think  it  of  necessity  brings  on  the  genenl 
question ;  on  which  1  am  more  ready  to  say  that  I  hare  grni 
doubts,  as  it  will  not  affect  the  Judgment  in  this  case,  my  Bro- 
thers having  already  declared  their  opinion  in  favour  of  ^ 
PlaintifTs.  Had  it  buen  necessary  to  give  an  opinion  on  tttU 
question,  I  should  have  wished  for  a  further  argument. 

Judgiuent  for  the  PlaintiS'.  (<} 

(a1  TiieConrl  waa  prcwFcl  birtliB  Dr-  ihnnld  (bink  it  nvcniary;  aDd  it  ^ 

fvndanl  to  ■IIiih'  lliii  ri-e  ro  tM'  lutncJ  *ddrd  ioHippOTlof  tlie  appttcatioa,  Au 

Into  ■  fptcial  v»rdicl,  in  order  that  it  the  Mber  nndfrwrilprs   on  the  pcbiy 

nlKht  bf  carried  ialo  error,  and  ll  was  were  r«ad;  to  be  bonrid  by  ■  drcbini 

■tatid  Ihat  ■  !>pcri»l  Trrdiri  being  aaked  etror  on  lbi>  rue.    But  Ilia  Coanbnt 

for  at  Ibe  (rial,  Kyri  Ch.  J.  anid  llial  a  of  opinian  tint  the  intar^  anghiHt 

rate  migbt  be  niada,  and  aflFrwarda  aaj'  kxifcr  to  be  kept  ont  of  kb  aNan 

turned  inlu  a  special  verdict  if  tb(  I'ourt  by  ibiidarmcr,  lefuaed  iheappbnUM- 
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might  be  considered  as  a  nullity,  and  an  assignment  of  the  bail-  1798* 
bond  might  be  taken :  he  cited  Ritchie  v.  Gilbert,  Imp.  Prac.  Fcntom 
C.  B.  214.  ed.  4.  and  Price  v.  OldJUld,  H.  37  Geo.  3.  C.  B.  ^ _•• 

Shepherd  contra  admitted  that  an  attorney's  clerk  cannot  be- 
come bail,  bat  insisted  on  the  authority  of  T/iomson  r.  Roubell, 
Doug^  466.  note  [1],  that  the  only  mode  by  which  the  Plaintiff 
eonld  take  advantage  of  that  circumstance  was  by  excepting  to 
t{ie  bail :  and  that  with  respect  to  the  second  bail,  to  tdlow  an 
assignment  of  the  bail-bond  on  the  ground  of  the  facts  dis- 
closed in  the  affidavit,  would  be  to  try  his  sufficiency  without 
bringing  him  up  to  justify. 

But  the  Court  said,  that  as  the  Defendant  had  practised  a 
trick  upon  the  Plaintiff,  he  should  not  avail  himself  of  it,  and 

Discharged  the  rule  with  costs,  (a) 

(«)  Vid.  Riclmrd&m  t.  Mmrrin^  t  Bh  1179^ 


De  Gaillon  V.  VicToiRB  Harel  L^Aigle.  (a)  v^m.  trtk. 

T INDEBITATUS  assumpsit.  The  declaration  contained  the  com-  If  tht  kubsad 
^  mou  money  counts.  ISdATW* 

Plea :  That  the  Defendant,  before  and  at  the  time  of  the  ^;^de  and  ob- 
making  the  said  several  promises  and  undertakings  in  the  said  tbb  Dmitry  at 
declaration  mentioned^  was  and  from  thence  hitherto  hath  been,  *fay»<^»«fc» 
«id  still  is  the  wife  of,  and  married  to,  one  JoJin  Martin  Harel  owadebu;  but 
VAigle,  and  which  said  J,  M.  H.  L'Aigle  is  now  livings  to  wit,  ^^  "^^^ 
at  Westminster,  &c.  tePaTa  fem^ 

Replication :  That  before  and  at  the  time  of  making  the  said  •®***  ^*^ 
seTcral  promises  and  undertakings  in  the  said  declaration  men- 
tioned, and  from  thence  hitherto,  the  said  John  Martin  Harel 
VAigle  lived  and  resided  in  parts  beyond  the  seas  out  of  this 
kingdom,  to  wit,  at  tiamburgh;  and  that  during  all  that  time  the 
said  Victoire  Harel  VAigle  lived  in  this  kingdom,  separate  and 
apart  from  the  said  John  Martin  Harel  L'Aigle,  and  followed 
and  carried  on  the  trade  and  business  of  a  merchant  as  a  single 
woman,  and  a  sole  trader,  to  wit,  at  Westminster,  &c.;  and  that 
the  Plaintiff  did  not  give  any  credit  to  the  said  John  Martiu 
Harel  L*Aigle,  but  traded  and  dealt  with  the  said  Victoire  Haref 
as  a  feme  sole,  and  on  her  sole  credit;  and  that  the  said  Victoire 
Harel  made  the  said  several  promises  and  undertakings  in  thp 
said  declaration  mentioned  as  such  feme  sole  as  aforesaid.  And. 
this,  Sfc.  wherefore,  S^c. 

(«)  Vide  mUe^  p.  8. 

(S)  S.C.Mit,  saa.   ADdMeBtiftfllT.fVMryllEast,^!.   Mr<ik v.  Miliar 
m,  S  B.&  p.  fir.   Tmrer  v.  Gramrdf  1  N.R.  81.   UmkUMk  v.  Ckmken^  5rB. 
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To  tliis  there  was  a  general  demurrer  and  joinder. 

RunningloH  Serjt.  in  support  of  the  demurrer.  The  qneitica 
here  is,  whether  this  Defendant  being  a  manied  womas,  ud 
her  husband  resident  abroad,  is  liable  to  be  saed?  On  (be 
pleadings  it  does  not  appear  that  her  case  cornea  witlunlie 
exception  to  the  general  rule  of  law  established  by  the  modem 
caeen  of  Corbett  v.  Poeiitilz.  1  T.  R.  6.  and  of  Ringttrad  t.  I«*f 
Laiiesiiorough,  and  Barwell  v.  Brooks  cited  (a)  ibid.  It  h  doi 
(itated  here,  that  any  permanent  separation  from  bed  and  boirf 
was  agreed  upon  between  the  parties,  or  any  separate  maiD(^ 
nance  allowed  ;  on  which  grounds  the  modern  decisions  hart 
proceeded.  Accordingly  in  Gilckriit  v.  Brotsn,  4  T.  R.  766.i 
replication  not  stating  a  separate  maintenance  (6)  was  helj 
bad;  and  in  Clayton  v.  Adams,  executor,  6  7',  R.  6')4.  lori 
Keiiyoii  thought  tJiat  a  feme  covert  would  not  be  liable  whtn 
the  separation  from  her  husband  was  only  temporary.  If  lii 
Court  go  so  far  as  to  determine  that  the  mere  circumstanutJ 
the  husband  being  out  of  the  kingdom  (c)  makes  the  wife 
liable,  a  feme  covert  mny  be  subjected  to  an  execution,  by  bs 
husband  quitting  the  kingdom,  at  a  moment's  warning.  Xb 
will  the  trading  averred  in  these  pleadings  make  any  difii- 
ence;  for  no  action  lies  against  a  feme  covert  trader,  exctft 
by  the  custom  of  J^ondoji,  in  which  case  the  husband  mii»tV 
joined;  ivhereas  here  the  Defendant  is  sued  as  a  feme  sole,  (il 

Marshall  Serjt.  contrd,,  was  stopped  by  the  Court. 

Bi:li.er  J,  There  is  anotiicr  set  of  cases  of  a  very  diiferea 
nature  from  thotie  which  have  been  relied  on  by  the  Defendict; 
but  which  are  much  more  applicable  to  this  case.    The  fuiirt 
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.     was  held  sufficient  that  he  was  in  banishment  at  the  time  when       1798. 

,     Lady  Belknap*^  contract  was  made ;  and  I  can  see  but  one  prin-  p^  Gaillom 
ciple  on  which  the  case  could  have  been  decided;  viz.  that  the  v. 

rights  known  to  exist  in  law  between  husband  and  wife  were 
not  interfered  with>  by  allowing  the  wife  to  be  taken  in  ezecu* 
lion :  as  the  husband  was  banished  (though  it  hfi  not  stati;d 
whether  for  life  or  not)  the  matrimonial  rights  during  his  banish- 
ment were  at  least  suspended.  In  later  times  the  cases  have 
gone  further.  In  Sparrow  v.  Carruthers  (a),  it  was  shewn  in 
answer  to  evidence  of  coverture  that  the  husband  was  trans-i 
ported  for  seven  years  only,  and  after  that  time  was  expired  he 
had  a  right  to  return,  and  demand  the  comfort  of  his  wife,  even 
if  she  were  in  gaol ;  yet  the  husband  being  abroad  and  not 
capable  of  enjoying  the  matrimonial  rights,  it  was  held  that 
the  disability  of  the  wife  was  suspended,     In  those  cases  the 

-*   husband  was  sent  out  of  the  country  for  his  crimes,  whereas 

"   here  the  husband  has  voluntarily  abandoned  his  wife,  and,  for 

-  any  thing  that  appears,  never  was  in  England,  and  perhaps 

-  never  may  come  here.    The  wife  has  traded  as  a  feme  sole,  haa 
^  obtained  credit  as  such,  and  ought  to  be  liable  for  her  debts. 
'        Heath  J.    I  am  of  the  same  opinion.    The  cases  of  banishi 

-  •  ment  and  transportation  of  the  husband  are  directly  in  points 
^  Besides,  it  is  for  the  benefit  of  the  feme  covert  that  6he  should 
^  be  liable  to  an  action  in  such  a  case  as  this,  otherwise  she  could 

-  obtain  no  credit,  and  would  have  no  means  of  gaining  her  live-^    . 
-'  lihood.    The  husband  perhaps  never  was  in  England,  and  never 

•'  may  be,  so  that  this  case  is  not  at  all  like  those  which  proV 
u  ceeded  on  the  ground  of  a  separate  maintenance, 
-       RooKE  J.  of  the  same  opinion. 
--  Judgment  for  the  Plaintiff.  (J) 

— ^'      (m)  Cited  in  Lean  y^Skuiz,  8  BL  1197.  contracted  by  her  during  her  bnsband'k 

_^;'  ayd  hi  CorUU  v.  Po^hdlz,  1  T.  ft.  7.  absence  frnm  this  country,  thoogh  at 

(6)  Vid.  etiam  £jf>tn.  Com,  N,  P.  554.  hit  departure  he  proposed  returning  in 

1'  Wutford  V.  Duchess  de  Pienne,  whom  a  short  time,  but  had  in  fact  been  absent 

Lord  Kenyan  ruled  to  be  liable  for  debts  some  years. 


Leader  v.  Danvebs.  Nov.srth^ 


1 
^'    d^iOCKELL  Serjt.  moved  for  an  attachment  against  the  sheriff  The  Conrtre^ 

rf  of  Leicester  shire,  for  having  made  an  insufficient  return  to  ^*^j||^jJ[^J 

^   a  writ  of  venditioni  exponas.  against  the 

sheriff,  because 
^   fte  had  returned  to  a  writ  of  ztndUwni  expomiBf  that  part  of  the  goodf  levied  remained  in  hia 
^wnds  for  want  of  purchasers,  (a) 

(q)  Vide  KeighiUy  ▼.  BMkf  5  Campb.  5S1, 

AA4  ThQ 
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The  Pkintiff  having  sued  out  a_/f.  fa.  the  sheriff  retnrrud 
that  he  had  levied  to  the  value  of  the  Bum  indorsed,  but  tint 
the  goods  remained  in  his  hands  for  f  ant  of  parchasen ;  npoa 
which  a  vmditioni  exponat  having  issued,  the  sheriff  retunitdi 
that  he  had  sold  a  moiety  of  the  goods  levied,  and  that  the  re- 
mainder continued  in  hid  hands  for  want  of  purchasers,  (a) 

Cotkell  urged,  that  as  no  other  writ  could  be  sent  to  tfe 
BherilT  while  this  veiidilioiii  ejjMiias  was  in  force,  the  gooda  oa- 
der  this  return  might  remain  in  his  hands  for  ever. 

But  the  Court  was  of  opinion,  that  the  motion  could  notU 
supported,  and  that  if  the  Plaintiff"  was  dissatisfied  with  the  re- 
turn, he  might  set  up  a  purchaser  of  the  gooda  himself. 

Cockeil  took  nothing  by  his  motion. 

(a)  Vid.  CUrk  V,  IVUIier,,  6  flfsd  «S.  triu"     Alio,  Camfmn  tt  al.  ».  Rejmiti, 

tLi.^iaym,^a^S.S.C.,'l•[ltrt  Halt  C.J.  Caii/p.4a6,t^trrl^.  Mmii^ldtM.ji,^ 

uyi,*'lfitlicnfficiir|iooi|>'a  lli«**liic,  npno  *  htii  -f  ——tn:---f  — j.— ,-^  Af^ 

"tnd  relam  it,  ha  i*  boaiid  to  fiiid  bny*  iifi'"iniutrclDra  llie  money  iDtocmrl.' 

N«.i7ih.  ^p^^i  ^^^  ^y.f^_  Executrix,  v..  Kerr. 

Id  debt  OB  TAkbtoh  bond.  The  declaration  was  in  the  usual  fo^ra,aTC^ 

tbe'attcii'i'ng''  "^"^  ring  the  bond  to  ha^e  been  made  and  sealed  bytheDe- 

witnniM  be  fendant,  willi  a  piofert  accordingly.    Plea,  non  eat  factum, 

dead  and  Ibe  -r.       ■,            ^                    .■                         j-i           ■               .. 

other  b«yaad  J  he  uistrument  in  question  was  made  in  Jamaica,  anat^ 

the  proceu  of  tested  by  two  witnesses,  but  beinc  produced  at  the  trial  befott 

the  CoDTl,  It »    r>      ,      ,  1        ,,,  .  .      .   °  *.  , 

■oificicni  lo  iioiike  i.  at  the  fvestminster  sittings  in  term,  appeared  to  nan 
prove iiieliand.  ^q  ^^^^\  ihoutih  a  mark  of  a  particular  kind  had  been  made 
wntine  of  ihe        .  . 

witneu  tliai  U  with  a  pen,  in  the  place  where  bonds  are  usually  sealed.     Eri- 

Q^''wii*ih»r  *^®"'^^  **^  admitted  to  shew  a  custom  in  Jamaica  to  execnu 
^Tidencc  or  «   bonds  in  this  manner.     One  of  the  attesting  witnesses  hanii« 
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^  dead,  and  the  other  was  beyond  the  reach  of  the  process  of  the  ^"^9^* 
^  Court;  the  best  evidence,  therefore,  which  could  be  obtained  adan 
^  was  given  (a).  The  hand-writing  of  the  obligor  need  not  be  proved : 
fl  that  of  tibe  attestingwitness,whenproved,is  evidence  of  every  thing 
•^  on  the  face  of  the  paper ;  which  imports  to  be  sealed  by  the  party. 
?  3%f  Court  accordingly  granted  a  rule  to  shew  cause  on  the 
!  last  ground,  but  recommended  the  Defendant  to  acpede  to  the 
:    terms  of  the  Plaintiffs  taking  judgment  without  costs. 

The  case  being  called  on  this  day,  Heywoodfor  the  Defendant 
1    asi^nted  to  the  proposal  made  by  tl^e  Court,and  op  those  terms  the 

Rule  was  discharged* 

c         (€)  Vid.  C^ghlan  v.  fTiUwmfMt^  Doug.    Bmmei  v.  TV9mpwMky,  7  T.  R.  265.  and 
9S.   H«/flM«  V.  Pontim,  Pettke  S.  P.  lOO.    fVuim  v.  Dfloacy,  iHd.  n.  («). 
Cbijpcr  V.  MvBdeUf  Eifin,  Cm.  N,  P.  t. 


.1 


,.  PiERsoN  V.  Goodwin.  Aiw.tsth. 

nniiE  Defendant  was  arrested  on  the  8th  of  Septpnber  1797  IfaDcftodml 
-*•    by  process  out  pf  the  Court  of  King's  Bench ;  on  the  6th  jjj  "||K'^ 

of  Februarj/  1798  he  was  charged  with  a  declaration;  on  tlm  of  jadgiMit 
^-^  8A  of  the  same  lAonth  he  was  removed  by  habeas  cprpus  to  Jj'uf umeTbut 
^  the  Fleet;  Judgmept;  (which  went  by  default)  was  not  entered  ^^  '*!3jS^u. 
—  up  till  the  26th  Juli/,  in  the  Tritiitif  vacation  following,  and  t^e  SlSliWie. 
**  Defendant  was  therefore  supersedeable,  according  to  the  pra<>  •"■•J  ^  *■ 
^  lice  of  both  Courts :  on  this  grpund  a  summons  for  the  Slst  Oe-  jwdgmrBt. 
^^  #o^r  was  taken  out  before  Lord  Kenyan,  for  the  Plaintiff  to  shew 
^  cause  why  the  Defendant  should  not  be  discharged  out  of  the 
==3>  custody  of  the  Warden  of  the  Fleet;  this  order,  at  the  particular 
^'^  request  of  the  Plainti^'s  attorney,  stood  over  till  the  5th  2^o- 
^^  member:  ])nt  between  the  Slst  October  and  the  6th  November 
^:  the  Defendant  was  charged  with  a  declaration  at  the  suit  of 
%  the  Plaintiff  in  an  action  on  the  judgment.    The  Plaintiff's 
:cf  attorney  not  attending  to  shew  cause  on  the  5th  AToveT^i&Cr,  an 
mJ.  order  was  made  for  a  supersede  to  iqsue. 
z::j:      Le  BlancSevjU  this  day  shewed  cause  against  a  nileniVi  for  dis- 
If,  charging  the  Defendant,  in  the  action  on  the  judgment,  out  pf  the 
rj^i  cp^tpdy  pf  t)ie  Wairdenof  the  Fleet,  on  his  entering  acommonap- 
^:»  pearance,aod  contended  tbatthe  present  application  was  notwar* 
rapted  by  tb^  rule  made  in  Hil.  8  Geo.  2.  (a),  as  that  only  extends  to 

(«)  Ordered,  that  in  all  caiei  wbert  a  -•btauied  in  the  caoie  wherein  socfa  pri- 

priMoer  In  the  Fleet  or  other  gaol  or  sonerwaiMdAcharged,  or  ordered  to  be 

priaon,  ii  ditcbarged  or  ordered  to  be  diicharged,  that  a  conunon  wpetrMwe 

msharged  by  «aper«fdfat  for  want  of  iball  be  accepted  for  the  DemidMit  In 

ptooecntion,  and  lucfa  prisoner  be  after-  inch  action  of  debt  npon  jvdfBMM* 

wranU  arrented  or  detained  hi  cnatody,  C—k^9  Unlrt  cad  €>r4ir9f  C.  &  iaqi. 

bgr  actioo  of  debt  bronflht  upon  Jodgmcnt  Prm.  C«  B.  179.  ed*  4. 

cases 


POOO^IH 


362  CASES  IN  MICUAELUAS  TERM,  Slo. 

1798.       cases  where  the  priaoaer  is  actually  discharged  or  ordered  lobt 
PtutioH      discharged  before  he  is  detained  ia  an  action  on  the  judgment 
Shepherd  Serjt.  in  support  of  the  rule. 

Heath  and  Rooke  Js.  (absatte  BuUer  J.)  were  of  opiaiao 
that  the  actual  discharge  of  a  prisoner  relates  back,  to  the  tiot 
when  he  has  a  right  to  be  discharged,  viz.  to  the  time  when  be 
is  superticdeable,  and  tliut  ihe  practice  of  the  Court  was  «itli  i 
the  Defendant,  and  accordingly  made  the 

Rule  absolute.  (<J 

(o)  Vid./oyv.ro'cj.T.SGra.S.C.fl.  fi«H;  *.  CAri.ljSiU,  1  T.  H.  591.  mdJ^ 
Cit.  |i«r  Bailer  J.  I  T.  It.  S9S.  timtrH  in  toiu/on  Aiiaraiicc  CoHi/Miijr  •■  Paiat, 
B.  B.  Hvichiia  *.  Kmruk,  i  Bmr.  I04S.    cit.  ibid. 


MICHAELMAS  TERM,  39  Geo.  III. 

■*  TTIThebeas  the  Right  Honourable  the  Lord  High  Chancelln 

■     hath  been  pleaged,  by  an  order  bearing  date  the  liliidH 

zX''^  ofJuljf  last,  to  direct  that  from  and  after  such  day  no  wrilef 

Hedimus  Potestatcm,  to  be  executed  in  England,  shall  issue  und« 

the  Great  Seal,  directed   to  any  persons  except   the  Judges 

Serjeants  at  Law,  Barristers  of  five  years  standing,  or  Solicitors 

or  Attorneys  of  some  of  the  Courts  in  Westminster- Hnll,  ifle 

Judges  of  the  Court  of  Session  and  Exchequer,  Advocates  and 

Clerks  to  the   Signet  of  five  years  standing,  in  Scotland:  Itis 

ordered,  that  from  and  after  the  last  day  of  this  Term,  ta 

Common  Recovery  or  Fine  shall  be  suffered  to  pass,  unless  tie 

taking  of  the  Warrants  of  Attorney  for  suffering  any  CommoiL 

Recovery  or  Caption  of  any  Fine  be  before  one  of  the  Justice 
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Jones  v.  Chune^  One^  &c.  J«i.25tb: 


T 


HIS  was  a  motion  to  set  aside  the  writ  of  inquiry  execnted  If  notiee  of  a 
in  this  case  for  irregularity,  tolJe^^SSSiS 

Judgment  having  been  signed  for  want  of  a  plea,  notice  was  ^^  ^  pmrUcular 
given  that  a  writ  of  inquiry  would  be  executed  at  the  Second-  beYootiimed  ' 
aries'  office  in  Lothhury^  between  th^  hours  of  eleven  and  one  th«  notice  of 
on  a  particular  day.    This  notice  was  afterwards  continued  to  neod  aotcx* 
a  subsequent  day,  but  in  the  notice  of  continuance  no  mention  ^^^^i^  **®" 
"was  made  of  the  hour  or  place  at  which  the  writ  of  inquiry 
would  be  executed.    The  Defendant  idid  not  attend ;  and  a  ver- 
dict was  found  for  1/.  175. 

Shepherd  Serjt.  in  shewing  cause  contended,  that  the  notice  of 
continuance  was  regular,  as  it  necessarily  referred  to  the  time  and 
place  mentioned  in  the  original  notice,  and  added,  that  it  was  no- 
torious that  writs  of  inquiry  always  were  executed  between  the 
hours  of  eleven  and  one,  unless  the  convenience  of  both  parties 
particularly  required  that  it  should  be  otherwise.  He  also  relied 
on  the  circumstance  of  this  being  a  small  debt  due  to  a  tradesman, 
and  that  the  Defendant  having  been  summoned  to  the  Court  of 

Request^ 
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Requests  pleaded  bis  privilege  as  an  attorney,  and  ioiced  the 
party  to  this  more  expenHtre  proceeding. 

William  Serjt.  contriL  contended,  that  notices  of  this  kiid 
were  construed  strictly,  and  that  a  notice  of  a  writ  of  inqaiiy 
to  be  executed  between  eleven  and  two  h»d  been  held  bad  (i), 
He  urtjed  alsn  that  as  writs  of  inquiry  are  occasionally  e»- 
cuted  between  four  and  six  this  notice  of  continuance  was  not 
sufficiently  certain. 

Sed per  Eyre  Ch.  J.  (after  a  reference  to  the  oflicers, 
said  that  the  point  had  never  been  ruled,  but  that  all  the  primiJ 
forms  of  continuances  as  well  as  of  original  notices  eipreii 
both  the  houraiid  place) — A  more  ungracious  appiicatioDDcnr 
came  before  the  Court.  The  justice  of  this  verdict  is  noli* 
peached,  and  the  only  question  to  be  considered  arises  on  tk 
simple  ground  of  a  supposed  irregularity  in  notmentioninglk 
hour  and  place  in  the  notice  of  continuance.  UnscraciouivH 
is,  if  this  supposed  irregularity  is  established  on  authority  noi 
principle  the  Defendant  must  succeed.  1  am  not  satisfied  hoi- 
ever  that  it  is  supported  by  either.  Though  the  printed  forw 
do  express  the  hour  and  place  in  the  notice  of  coDtinuaDctu 
well  as  in  the  original  notice,  yet  the  question  is  how  far  tin 
are  necessary,  and  what  would  he  the  effect  of  omitting  thai' 
Does  the  omission  enable  the  Plaintiff  to  chusehis  own  time  to^ 
place?  If  BO,  the  objection  would  be  well  founded.  I  lliiii 
that  if  an  original  notice  be  given  specifying  the  hour  and  pbct 
as  well  as  the  day,  and  that  notice  be  afterwards  continued  I'M 
an  alteration  of  the  day  only,  the  latter  will  refer  to  the  fofwr 
and  incorporate  the  hour  and  place:   and  that  it  would  be 
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StEVENToN,  One,  &c,  V.  Watson  dhd  Othersi  JmuteHh. 

HE  Plaintiff,  who  was  an  attorney,  having  deliTered  ^^^^J^^^^i^gSSrptX''* 
costs  to  the  Defendants,  the  latter  obtained  Lord  KtnymCn  oeodiagt  fai  mi 
order  for  referring  it  to  be  taxed :  before  any  taxation  had  taken  ||^^^!^]^i 
phce  the  Plaintiff  commenced  an  action  upon  the  bill  in  this  broacht  rabtf 
Dourt.     Le  Blanc  Serjt.  now  moved  for  a  rule  nisi  to  stay  pro-  ^^^^^  ^j^ 


Beedings  in  this  action,  and  that  the  Plaintiff  should  pay  the  Judge  of 
DOsts  incurred  subsequent  to  Lord  Kenyon's  order.  Iig  tanU«i| 

Sedper  Curiam.    If  the  order  for  taxation  had  been  made  in  tntpreviontto 
this  Court  an  attachment  might  have  been  granted ;  but  where  km^g  takMi 
an  order  is  made  by  one  of  the  Judges  of  the  Court  of  King's  P^*^* 
I^nch,  and  pending  that  order  the  party  sues  in  another  court, 
it  is  for  the  Court  of  King's  fiench  to  enforce  the  order. .  We 
cannot  prevent  a  party  from  pursuing  a  remedy  to  whicli  he  is 
cpiUtled  by  law  unless  in  so  doing  he  incurs  a  contempt  of  this 
Court. 
.  Xe  Blanc  took  nothing  by  his  motion. 


Jenkins  vi  Laii^.  J^tufML 

I  SHEPHERD  Serjt.  obtained  a  rule  to  shew  catise  why  the  t)6«  An  alMivii  t* 
'!^  fendant  should  not  be  discharged  out  of  custody  on  entering  gtatiaf  the  D^ 
St  common  appearance,  on  the  ground  of  a  defect  in  the'affidavit  feodaat  to  be 
rfo  hold  to  bail,  which  stated,  that  the  Defendant  was  indebted  «<danafet 
.16  the  Plaintiff  in  a  certain  sum  *'  for  damages  awarded,  and  f6r  mJe!^^^^ 
cbsts  and  expences  taxed  and  allowed,^'  contending,  that  it  did  <«czpciiectta]u 
ftot  appear  that  the  award  or  taxation  were  made  by  competent  uf^J^A'^'iggi 
lllthority.  ficieadyeer- 

*  Cockell  Serjt.  this  day  in  shewing  cause,  urged  that  if  the  ori-  J^Si^J^^jS 
pnal  affidavit  should  be  deemed  defective,  still  the  Court  would  the  awerd  and 
Slow  the  Defendant  to  file  a  supplemental  affidavit.  mS a!wi? 

•  Eyre  Ch.  J.  I  am  not  satisfied  that  the  original  affidavit  does  aopportUieac. 
lOt  sufficiently  alledge  a  cause  of  action.   If  a  Plaintiff  swear  that        ^ 

,  I>efendant  is  indebted  to  him, ''  for  goods  sold  and  delivered'^it 
%■  enough,  and  he  need  not  set  out  so  much  of  the  transaction  as 
rill  shew  that  it  amounted  to  a  leg^  sale,  for  he  takes  uponhimself 
o  say , that  such  a  sale  an^  delivery  took  place  as  constitute  a  cause 
T^  action.  In  the  present  case  I  think  the  word  ''awarded''  is  to 
construed  in  its  legal  sense,  and  that  the  Plaintiff  takes  upon 

'(«)  Vide  HmJk  V.  Trill,  10  F4Mt,  S58.   ^r»j|r«iv  t.  SirNliv,  rTant.  405. 

himself 
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17d9.       himself  to  say,  that  an  award  and  taxation  have  been  made  op- 
Jehkiiis      ^^  which  a  right  of  action  may  accrue.     If  indeed  the  Court 
V.  were  not  satisfied  with  the  original  affidavit,  this  would  be  pre- 

cisely the  case  in  which  a  supplemental  affidavit  should  be  al- 
lowed, because  it  would  not  in  any  degree  vary  the  original 
affidavit,  but  only  explain  an  ambiguity. 

Per  Curiam,  Rule  discharged.. 


Jtaut^tku        BoBsoN  r.  Sir  Wm.  Herne  Knight  and  Another  Sheriff 

of  Middlesex^ 

l]he  omission      A  cTiON  on  the  case  by  the  landlord  of  certain  premises 

of  *•  lod  there*   /^  «        t      *  m  f  i  ij»i* 

MQpoB  tliesaid  against  the  shentf  for  removmg  the  goods  of  his  tenant 

*«^if*  ^M^h  ^^^^^  ^-fi'  /^*  without  having  previously  paid  to  the  Plaintiff 
bogioiuBg  of  a  three  quarters  of  a  year's  rent  then  in  arrear,  according  to  thi 
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the 
^^!^^oo  ^e  P^^^^'^"s  of  8  Attn.  c.  14.  8.  1.  The  declaration  began  thiw; 
coMisnocuise  '^  Sir  JV.  H.  Knight  and  R.  fV.  Esq.  were  attached  to  answer 

nuirr«N**  ***"  "  ^^^^  *^^^^  ^^^^^  ^^  *  p'ca  of  trespass  on  the  case  for  that 
"  whereas  the  said  J.  D.  heretofore  to  wit  on  &c.  at  8cc.  did  de- 
''  mise  and  let  to  one  J.  P.  Gaskiot  a  certain  messuage''  &c. 
stating  entry  and  possession  by  him  "  and  the  said  J.  D.  fwt* 
ther  saith  that  afterwards  and  during  the  continuance  of  the 
said  demise"  &c.  proceeding  to  the  end  in  the  usual  form. 
To  this  there  was  a  special  demurrer,  assigning  for  cause 
that  it  does  not  appear  in  or  by  the  said  declaration  that  the 
said  John  complains  by  attorney  (a)  or  otherwise  against  the 
said  Sir  W.  //.  and  R.  W,  of  or  for  the  premises  therein  men- 
tioned :  and  also  for  that  the  said  declaration  is  merely  hy 
'•  way  of  recital,  and  does  not  contain  any  positive  allegation 
"  that  the  said  Sir  W.  H.  and  jR.  W.  committed  the  said  several 
''  supposed  grievances  therein  mentioned  :  and  also  for  that  the 
'^  said  declaration  is  in  other  respects  uncertain,  insufficient, 
"  and  informal." 
Joinder  in  demurrer. 

Shepherd  Serj  t.  in  support  of  the  demurrer.  The  whole  of  this 
record  is  a  mere  recital  of  a  writ  having  been  sued  out  without 
any  averment  that  the  Plaintiff  complains  of  or  alleges  any  thing 
against  the  Defendant.  The  declaration  should  have  been  in  this 

(a)  The  omisftion  of  the  attorney's  christian  oame  wu  held  to  be  error  in  Hei^ 
$<nC%  ease,    i  HolL  336. 

13  form- 
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fonn.    "The  Defendant  was  attached  to  answer  the  Plaintiff       1799. 
"in  a  plea  of  trespass  on  the  case,  and  thereupon  the  Plaintiff     domoiT 
"complains,  &c/'  I  do  not  mean  to  contend  that  it  is  necessary  «. 

to  state  that  the  Plaintiff  complains  by  attorney,  though  that  is 
one  of  the  objections  stated  in  the  special  demurrer.  Before 
the  rule  of  Court  1654,  s.  16.  the  writ  was  recited  at  length  in 
all  declarations  as  is  now  done  in  declarations  in  trespass  only; 
and  thereupon  the  Plaintiff  made  his  allegations.  By  that  rule 
the  Plaintiff  is  allowed  in  all  cases  except  trespass  to  state  the 
writ  shortly :  but  when  he  has  so  done  he  must  make  his  com- 
plaint and  allegations  in  the  same  manner  as  was  necessary 
before  the  rule  referred  to.  When  pleadings  were  ore  ten^ 
the  writ  being  returned  and  the  parties  having  appeared,  the 
Counter  read  the  writ  to  the  Court,  and  then  mentioned  the 
time,  place,  and  circumstances  contained  in  it,  &c.  and  the 
particular  damage  accrued.  Gilb.  C.  P.  47.  Ed.  2.  The  pre- 
sent  case  stands  as  if  the  writ  had  been  read  but  no  count  had 
followed. 

Marshall  Serjt.  contrct  was  stopped  by  the  Court. 

Eyee  Ch.  J.  The  Defendant's  objection  seems  to  be  that 
there  is  no  declaration :  but  1  do  not  perceive  that  cause  among 
the  special  causes  of  demurrer;  the  complaint  is  that  the  decla- 
ration fails  in  certain  particulars,  but  the  existence  of  a  decla- 
ration is  admitted.  The  first.objection,  viz.  that  the  complaint 
is  not  made  by  attorney  has  been  abandoned.  The  second 
objection  is,  that  the  declaration  is  merely  by  way  of  recital, 
and  does  not  contain  any  allegation  of  the  Defendant  having 
committed  the  offences  there  mentioned.  As  to  this  1  am  of 
opinion  that  the  allegation  is  positive  enough.  The  Defendant's 
objections  are  not  sufficient  to  entitle  him  to  judgment;  but  as 
the  declaration  is  drawn  in  a  slovenly  manner,  and  ought  not 
to  stand  on  the  records  of  the  Court,  I  think  that  the  Plaintiff 
should  have  leave  to  amend  without  costs. 

RooKE  J.     Of  the  same  opinion. 

Leave  given  to  amend  without  costs. 
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Db  Gaillon  t.  Victoibe  Harbl  L'Aigle. 


At  ihe  ««cii-     T  c 
tionaravTit    ^ 
orinquiry  aficr         *"' 


r  having  been  given  against  the  Defendant  in  tlii 
'  caseoa  demurrer  (o).  the  Plaintiff  at  the  execution  of  awiil 
jnigmtaioa  of  inquiry  proved  that  the  Defendant  had  acknowledged  tU 
not compcieDi  debt  to  a  certain  amount:  the  Defendant  on  the  other baij 
to  ibe  Defend-  adduced  evidence  to  shew  that  she  had  only  arted  asagentfii 
*ert  My  Uiiug  her  hneband.  The  under-sheriff  direeled  the  jury,  thatifthti 
or  ili.'HT'ii'"  s''<J"'d  l"^  o*"  opinion  that  the  Defendant  really  acted  ia  li 
deniuid.  transaction  as  agent  for  her  husband,  they  ought  to  find  no- 

diet  for  the  Plaintiff  with  only  Is.  damsges.    This  they  accus- 
ingly did. 

Manhall  Serjt.  having  obtained  a  rule  to  shew  cause  whytlit 
execution  of  this  writ  of  inquiry  should  not  be  set  aside  ooliie 
ground  of  improper  evidence  having  been  admitted  on  the  [rjit 
of  the  Defendant, 

&'A<pAfrd  Serjt.  shewed  cause  and  contended  that  although  tk 
Defendant  by  demurring  had  admitted  aomethiog  to  be  An, 
yet  thatitwas  competent  to  her  to  shew  that  the  particular dt^ 
proved  by  the  Plaintiff  was  contracted  by  her  as  agent  onh 
and  was  not  the  debt  admitted  by  the  demurrer. 

But  the  Court  were  clearly  of  opinion  that  this  evidence  ougil 
not  to  have  been  admitted  ;  that  the  only  question  to  be  deciiW 
by  the  jury  was  the  amount  of  the  debt ;  and  that  the  questioB 
whether  the  debt  were  contracted  by  the  Defendant  as  agenl 
for  her  husband,  or  in  her  separate  capacity,  niuat  be  taken  to 
be  determined  by  the  record, 
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\  Pell  v.  Brown.  Feh.nth. 

A  RULE  nisi  having:  been  obtained  by  Sellon  Sent,  for  refer-  Where  jadit^ 
ring  a  promissory  note^  on  which  judgment  had  gone  by  by  default  on 
deifault,  to  the  prothonotai-y  to  compute  principal,  interest  and  •  P«'«»"«*'y 
costs,  Heywood  Serjt.  shewed  for  cause  against  it  that  the  pror  golarity  pro- 
cess was  not  served  till  two  days  after  it  was  returnable.  radment  «ii 

But  the  Court  were  of  opinion  that  while  the  judgment  re-  be  ihewo  as 
mained  in  force  no  cause  could  be  shewn  against  this  rule  ^^fe^n|"e^ 
founded  on  any  irregularity  previous  to  the  judgment;  and  that  ootetottepro- 
if  the  judgment  had  been  irregularly  obtained  the  Defendant      "^  ^* 
might  move  to  set  it  aside. 

Rule  absolute. 


Doe  ex  dim.  John  Bailey  r.  Roe.  Fe6. 5th. 

"WTBRBY  Serjt.  moved  for  judgment  against  the  casual  ejector.  Service  of  a 

saying  that  as  the  affidavit  of  service  of  declaration  was  not  ejec'fmeot  on** 
in  the  usual  form  he  would  state  the  substemce  of  it.     The  de-  one  of  two  te- 
iMHient  went  to  the  house  of  Tho)fna$  Bailey  and  Wm,  Kirk  the  ieMioo°li*rood 
^tenants  in  possession,  and  seeing  two  women  in  the  house  ten*-  i^r^ice  on 
dered  and  explained  to  them  a  declaration  which  they  refused 
to  accept  and  which  he  fastened  on  the  premises;  in  returning 
iie  met  ff'm.  Kirk,  to  whom  he  tendered  and  explained  another 
tQ'py  which  he  likewise  refused  to  accept,  and  which  the  depo- 
lent  fastened  on  another  part  of  the  premises. 

£yre  Ch.  J.  1  do  not  know  that  we  have  ever  construed 
he  rule  of  Court  so  strictly  as  to  hold  that  service  on  one  of 
wo  tenants  in  possession  may  not  be  considered  as  a  good 
enrice.     In  this  case  it  is  expressly  sworn  that  a  declaration 

ras  tendered  to  Kirk  who  refused  to  receive  it. 

Rule  granted. 


IVIenham,  Assignee  &c.  of  a  Bankrupt,  v.  Edmonson.     Fed.  9tb. 
ROVER  for  goods  taken  in  execution  at  thesyit  of  the  Defen-  it  is  no  objee* 


r 


dant.   The  cause  was  tried  before  RookeJ.  at  the  Guildhall  *'?n;o«com. 

miMion  of 

fcittings  in  this  term,  when  it  appeared  that  the  act  of  bankruptcy  bankruptcy 

tliatitwaniofd 
mt  with  intent  to  defeat  a  previous  execntion,  if  no  collusion  appear  on  the  part  of  the  bank- 
ttpU  If  a  creditor  aceompany  the  sheriff*s  officer  in  levying  an  execution  which  U  afterwards 
iroided  by  a  commission  or  bankruptcy,  trover  may  be  maintained  against  him  by  the  assigneca 
boogh  he  has  never  received  either  the  goods  or  their  valae  from  the  sheriff. 

-   TOL.  .1.  B    B  was 
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was  committed  in  December  1796;  that  in  June  following  a  com- 
mission was  sued  out,  under  which  four  or  five  creditors  proved 
theirdebts:and  that  the  debt  of  the  petitioning  creditor  arose  oq 
two  notes  drawn  bj  the  bankrupt  in  his  favour  for  a  good  con- 
sideration :  that  on  the  30th  March  in  the  same  year  the  goods 
inquestioa  were  taken  in  execution  at  the  suit  of  the  Defendant 
w)io  aoconpuiicd  tbe  sheriflTs  officer  to  see  the  writ  executed. 

At  t3>e  tnal  it  was  objected  by  the  counsel  for  the  Defendant, 
tiiix  dte  actaiQO  of  trover  was  improperly  brought;  as  it  would 
citihr  5e  ^^miest  tlie  sheriif  in  whose  hands  the  money  levied  by 
liif  txscnoMi  ranained.  But  this  was  over-ruled,  it  was  then 
iczrsii  dkiK  t^  commission  was  fraudulently  taken  out  for  the 
^onoK  rf*Twding  the  execution.  The  learned  Judge  left  the 
^UHCiHL  cf  fraud  to  the  jury,  having  first  observed  that  he 
3}«nt^<  die  evidence  preponderated  in  favour  of  the  Plaintiff; 
3itc  tte  «cl  of  bankruptcy  took  place  three  months  before  the 
^.vNUCNtt  wms  thought  of;  but  that  the  commission  was  taken 
vttft  UK  consequence  of  the  execution,  and  that  under  all  the 
ctxvwtt»lances  the  jury  might  perhaps  be  warranted  in  finding 
^  bttttkniptcy  fraudulent.    Verdict  for  the  Defendant. 

CAmKoa  Serjt.  having  on  a  former  day  obtained  a  rule  to  shew 
cause  why  this  verdict  should  not  be  set  aside  and  a  new  trial  be 
ImkI»  on  the  ground  of  its  being  contrary  to  evidence^  and  in  a 
mat  measure  to  the  direction  of  the  Judge, 

Cockell  Serjt.  was  now  to  have  shewn  cause. 

vS«/  per  Ey  KE  C.  J.  1  do  not  see  sufficient  ground  for  saying 
that  the  bankruptcy  was  fraudulent.  There  appears  to  be  nothing 
beyond  mere  suspicion.  It  is  indeed  highly  probable  that  the 
connnissionof  bankruptcy  was  sued  out  in  order  to  defeat  the  bill 
of  sale  made  under  the  execution.  This  has  1  doubt  notbeeu 
frequently  done,  nor  is  there  any  injustice  in  it;  one  creditor 
endeavours  to  gain  an  advantage  over  the  other  creditors  by 
tukin*'  his  whole  debt  in  execution ;  they  on  the  other  hand 
when  they  see  all  the  effects  likely  to  be  swept  away  endeavour 
to  net  aside  that  execution  by  a  commission,  in  order  to  obtain 
un  e(iual  distribution  (a).  It  is  also  true  that  this  may  be  dont 
hv  the  contrivance  of  the  bankrupt,  and  the  whole  mcy  tea  col- 
lusion, in  which  case  th6  Court  will  interfere.  But  where  the 
parties  before  the  Court  are  both  creditors  standing  in  an  equal 
divrce  of  right  and  equally  entitled  to  favour,  unless  there  be 

(n)  8rc  the  opinion  of  Ld.  Eldon  C.    may  be  done  with  the  prici<|  of  (he 
Uccming  dUfcrenlly,  obserfing  llmt  it    baokrnpt.    7  Fez.  Jum.  S05. 

some 
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iame  circumstance  of  collusion  on  which  we  can  place  our       1799. 
fioger,  the  bankruptcy  must  take  effect.    The  question  is  not     j|£,iham 
whether  this  commission  has  been  taken  out  to  avoid  the  ex*  '  _     •• 
ecution,  but  whether  it  has  been  so  taken  out  with  th^  coUu- 
tion  of  the  bankrupt  himself? 

Cockell  then  desired  to  take  the  opinion  of  the  Court  on  the 
point  which  had  been  mooted  at  the  trial,  viz.  Whether  trover 
coold  be  maintained  against  the  Defendant,  or  whether  it  should 
not  have  been  brought  against  the  sheriff,  in  the  hands  of. 
whose  broker  the  money  remained?  He  cited  Rush  v.  Baker, 
Bull.  N.  P.  41. 

Eyre  Ch.  J.  I  had  some  doubts  at  first  as  to  this  point, 
and  whether  the  execution  having  been  regularly  made  under 
the  authority  of  the  law,  and  the  goods  regularly  sold,  the  ac- 
tion should  not  have  been  brought  for  the  money.  There  is 
a  fact  however  in  the  case  which  decides  the  point,  namely, 
that  the  Defendant  was  in  company  with  the  sheriff's  officer  at 
the  time  of  the  execution.  By  the  case  cited  it  appears,  that 
trover  may  be  maintained  against  the  party  himself  if  he  give 
a  bond  to  the  sheriff,  because  giving  a  bond  is  equal  to  inter- 
meddling; sictual  intermeddling  therefore  must  be  equal  to 
giving  a  bond  (a). 
Per  Curiam,  Rule  absolute. 

(a)  In  the  report  of  Rush  v.  Bakety  joiniog  the  officer^  though  no  meotion 

io  2  Stro.  096.,  it  is  said  **  that  the  action  ii  there  made  of  any  bond  being  given 

VIS  well  brought  afraiost  the  Defend-  to  indemnify  tlie  sheriff, 
tot,  who  received  the  money  without 


Whalley  r.  ToMPsoN  and  Another.  F«6.9th, 

TRESPASS  for  breaking  and  entering  the  Plaintiff's  close.      seUedin  fee  of 
Pleas  1st,  Not  guilty.     2d,  That  long  before  the  said  times  ciom^i"*iSd 
when  &c.  and  long  before  the  said  Plaintiff  had  any  thing  in  the  a.over  tfaefor- 
said  close  in  which  &c.  (to  wit)  on  the  20th  day  of  AJarch  in  the  "'J  hldTimme* 
year  of  our  Lord  1753  one  Thomas  Adderley  Esq.  wa^  at  one  and  moriably  been 
the  same  time  seised  as  well  of  two  closes  situated  in  the  parish  of  "'^  devisA  to" 
WWdi/ig^o/i  aforesaid  formerly  called  the  Wood  Close  and  Ox  Close  B.wiUithe"ap- 
and  lately  divided  into  four  pieces  and  now  known  by  the  name  hciVtbaMhe 
of  Little  Leyfield  and  Ox  Meadow  as  of  and  in  the  ssud  close  in  devisee  cannot 
which  &c.  in  his  demesne  as  of  fee  and  that  the  said  ITiomas  ««appurte- 
Adderley  and  all  those  whose  estate  he  then  had  in  the  said  close  nances"  claim 

•-^  a  right  of  way 

over  A,  to  J9.» 
as  no  new  right  of  way  is  thereby  created,  and  the  old  one  was  extinguished  by  the  nnity  of 
aeiaio  in  the  devison 
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ITW.      formerly  called  the  fVood  Close  and  Ox  Clote  and  now  called 
WHutLKT    I^iiic  L^field  and  Ox  Meadow  from  timA  whereof  the  memorr 
■•  of  man  is  not  to  the  contrary  had  nsed  and  enjoyed  and  ma 

used  and  accustomed  to  have  uae  and  enjoy  and  the  said  Jin- 
mtu  Adderley  had  used  and  enjoyed  by  his  farmcrB  and  tenaat* 
a  certain  way  from  the  King's  highway  in  the  parish  of  Wd- 
dington  aforesaid  leading  from  Nuneaton  in  the  conoty  aibre> 
said  to  Atherston  in  the  said  county  unto  into  through  ors 
and  along  the  saM  close  in  which  Sic.  to  the  said  closes  (a- 
merly  called  the  Wood  dose  and  Ox  Close  and  now  called  LkA 
Leyfield  and  Ox  Meadow  and  from  thence  back  again  by  tk 
same  way  to  the  said  common  highway  for  himself  and  tbea- 
aelves  and  his  and  their  tenants  and  his  and  their  aerrants  t* 
pass  and  repass  on  foot  and  witli  their  cattle  carts  and  oiIki 
carriages  at  all  times  as  o(^casion  required  as  an  easement  ati 
appurtenance  belonging  to  the  said  closes  fonneily  called  the 
Wood  Close  and  Ox  Chse  and  now  called  Little  Leiifield  and  Or 
Meadow  And  the  said  Thomas  Adderley  bein^  so  seised  is 
of  the  said  close  in  which  &c.  aa  of  the  said  closes  fonnetit 
called  the  Wood  Close  and  Ox  Close  and  now  called  Little  Lif 
Jield  and  Ox  Meadow  and  so  having  using  and  enjoying  the  stid 
way  as  an  easement  and  appurtenance  belonging  totheni^ 
closes  formerly  culled  the  Wood  Close  and  Ox  (Slose  and  no» 
called  Little  Leifjield and  Ox  Afeodoip afterwards  (to  wit)0Q  it' 
same  day  and  year  last  aforesaid  at  Weddittgtoa  aforesaid  in  lit 
county  aforesaid  did  duly  make  and  publish  a  certain  codid 
to  his  last  will  and  testament  the  said  codicil  being  in  viriw 
and  duly  executed  to  pass  real  estates  and  did  thereby  (amon^ii 
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Which  &c.  upon  whose  death  thersaid  Elizabeth  Liptrott  by  vir-       1799. 
tue  of  the  said  devise  afterwards  and  before  the  same  times    y^uAthMt 
when  &c.  (to  wit)  on  the  same  day  and  year  last  aforesaid  en-  »• 

tered  into  the  said  closes  formerly  called  the  fVood  Close  and 
Or  Close  and  now  called  Little  Leyifield  and  Ox  Meadow  together 
with  all  the  rights  members  and  appurtenances  thereunto  be- 
longing so  devised  to  her  as  aforesaid  and  was  thereof  seised  for 
and  during  the  term  of  her  natural  life  and  had  used  and  en* 
joyed  by  her  farmers  and  tenants  the  said  way  as  an  easement 
and  appurtenance  belonging  to  the  said  closes  formerly  called 
the  Wood  Close  and  Ox  Close  and  now  called  Little  Leyfield  and 
Ox  Meadow  (to  wit)  at  Weddington  aforesaid  in  the  county  afore- 
said and  the  said  Elizabeth  Liptrott  being  so  thereof  possessed 
and  so  using  and  enjoying  the  said  way  afterwards  (to  wit)  on 
the  second  day  o(  March  in  the  year  of  our  Lord  1766  at  fTfd- 
dington  aforesaid  died,  whereupon  the  said  Amicia  Bracebridge 
afterwards  and  before  the  said  times  when  &c.  (to  wit)  on  the 
same  day  and  year  last  aforesaid  entered  into  the  said  closes 
formerly  called  the  IVood  Close  and  Ox  Close  and  now  called 
Little  Leijifield  and  Ox  Meadow  together  with  all  the  rights  mem- 
bers and  appurtenances  thereunto  belonging  so  devised  to  her 
as  aforesaid  and  became  seised  thereof  to  her  and  the  heirs  of 
her  body  and  had  used  and  enjoyed  by  her  farmers  and  tenants 
the  said  way  as  an  easement  and  appurtenance  belonging  to  the 
said  closes  formerly  called  the  Wood  Close  and  Ox  Close  and 
now  called   Little  Leyjield  and   Ox  Meadow  (to  wit)  at  ffed- 
£ttgton  aforesaid  in  the  county  aforesaid.     And  the  said  Ami- 
cia being  so  seised  as  aforesaid  and  so  using  and  enjoying  the 
said  way  afterwards  (to  wit)  on  the  19th  day  of  September  in 
the  year  of  our  Lord  1769  at  ffWdiwg^ori  aforesaid  in  the  county 
aforesaid    intermarried    with    one   George   Hemming  Esquire 
whereby  the  said  George  and  Amicia  in  right  of  the  said  Ami^ 
m  became  and  were  and  still  are  seized  of  and  in  the  said 
clones  formerly  called  the    Wood  Close  and  Ox  Close  and  now 
called  Little  Leyfield  and  Ox  Meadow  with  all  the  rights  mem- 
bers and  appurtenances  thereunto  belonging  to  the  said  George 
and  Amicia  and  the  heirs  of  the  body  of  the  said  Amicia^  and  bad 
used  and  enjoyed  by  their  farmers  and  tenants  the  send  way  as  an 
tasement  and  appurtenance  belonging  to  the  same    And  being  so 
thereof  seised  and  so  using  and  enj  oy  ing  the  said  way  as  last  afore^ 
6aid  the  said  George  afterwards  and  before  the  said  times  when 
^.  (to  wit)  OQ  the  first  day  of  January  in  the  year  of  our  Lor4 
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1799.  1796  demised  tbc  said  closes  formerly  called  the  WoodClm 
Whallbv  """^  ^■^  Close  and  now  called  Litlle  Lei/field  and  Ox  Mtmlm 
with  all  the  rights  members  and  appurtenancgs  thereanto  be- 
longing to  one  Thomas  Tompson  the  elder,  who  thereupon  en- 
tered into  and  became  and  still  is  possessed  of  the  said  closes 
formerly  called  tlie  Wood  Clo\e  and  Oj-  C'/oje  and  now  called 
Little  Lej/fiilil  and  Ox  Meiidoa>  together  with  all  rights  memben 
and  appurtenaucts  thereimto  belonging  and  held  used  and  en- 
joyed the  same  way  as  aforesaid  and  being  so  possessed  thereof 
the  said  Defendants  as  servants  of  the  said  Thomas  Twiipvtn  the 
elder  and  by  his  command  at  the  said  sereral  times  when  &c, 
passed  and  repasst^d  on  foot  and  with  horses  uteres  geldiagi 
carts  and  other  carriiiges  from  the  said  King's  common  high- 
way ill  the  said  parish  of  Weddiiiglon  unto  into  through  ovo 
and  along  the  said  close  in  which  &c.  to  the  said  closes  forroer!|i 
called  the  IVood  Close  and  Oi  Close  and  now  called  Little  Lt^ 
Jield  and  Ox  Meadow  and  fiorn  thence  back  again  by  the  saiue 
way  to  the  said  common  highway  as  occasion  required  using 
the  said  way  as  an  easement  and  appurtenance  to  the  said  c1i»<i 
formeily  called  the  JVoud  Close  and  Ox  Close  and  now  called  ti(- 
tie  tie^jield  &T\A  Ox  Meadow  as  it  was  lawful  for  them  to  dofw 
the  cause  aforesaid.     And  this  &c.  wherefore  &c 

General  demurrer  and  joinder, 

Le  Blanc  ^)t.  was  this  day  to  have  argued  in  support  oftlwd^ 
murreronlhese grounds, ri:.  that  T.  Addertei/ could  notprescnbt 
for  a  right  of  way  over  his  own  soil;  that  he  could  not  have  (it 
wayasaneasement  or  appurtenance  belonging  to  one  close  whik 
be  was  seised  in  fee  of  both,  since  whatever  right  of  way  oigb 


TOMPtON. 


IN  THB  Thirty  ninth  Year  of  GEORGE  III.  376 

auy  species  of  property  corporeal  or  incorporeal,  which  could       1799. 
pas8  by  the  will  of  T.  Adderlty  under  the  word  "  appurtenances*'    wmaliby 
supposing  that  word  to  be  sufficient  to  carry  it;  that  not  being    ^    v. 
stated  as  a  way  of  necessity  it  could  not  be  raised  by  operation 
of  law :  and  not  being  given  by  express  words  the  devisee  could 
not  take  it  as  a  new  grant, 

Williams  Serjt.  co^ilra  (being  called  upon  by  the  Court,  whoin«K 
clined  against  the  plea  in  bar,  to  state  the  grounds  on  which  he 
meant  to  defend  it).  The  Court  will  not  on  a  general  demurrer,, 
take  notice  that  this  right  of  way  in  T.  AdderUy  is  informally 
pleaded  viz.  by  way  of  prescription.  The  averment  in  substance 
amounts  to  this ;  that  T.  Adder  ley  for  a  long  time  previous  to  the 
I  devisie  used  a  way  over  the  locus  in  quo,  to  the  close  devised,  aa 
I  aa  easement  and  appurtenance  to  the  latter.  By  the  devise  there- 
;  fore  of  ^'Leyfield  and  Ox  Meadow  with  their  and  every  of  their 
appurtenances"  the  way  in  question  may  well  pass;  the  word 
"appurtenances"  being  clearly  sufficient  to  carry  aright  of 
way.  Plowd.  170.  Suppose  a  man  being  possessed  of  two  closes 
with  a  causeway  leading  over  one  into  the  other,  alienate  the 
latter ;  after  which  the  alienee  use  and  enjoy  the  causeway  for 
forty  years  ;  would  he  not  have  obtained  a  good  right  of  way  ? 
Such  a  user  would  be  sufficient  evidence  to  support  an  action 
on  the  cause  by  the  alienee,  for  any  interruption  of  that  rights 
Now  in  this  case  the  devisor  died  in  1757;  the  devisee  for  life 
entered  and  enjoyed  the  way  till  his  death,  upon  which  the  re* 
mainder-man  entered  and  has  enjoyed  it  from  that  time  to  this. 
Then  is  it  consistent  to  say,  that  the  Defendant  might  main- 
tain an  action  for  the  interruption  of  this  way,  and  yet  that  he 
cannot  use  it  without  being  subject  to  an  action  ? 

EvRECh.  J.    There  can  be  no  doubt  that  the  word  ''ap-^ 
purtenances"  may  convey  an  existing  right  of  way.     But  from 
the  moment  that  the   possession  of  two  closes  is  united  in 
one  person,  all  subordinate  rights  and  easements  are  extin- 
guished.   The  only  point  therefore  that  could  possibly  be 
made  in  this  case  is,  that  the  ancient  right  which  existed 
while  the  possession  was  distinct  was  merely  suspended,  and 
may  revive  again.     If  it  be  stated,  that  a  man  and  his  ancestors 
have  been  in  possession  of  two  adjoining  closes,  and  a  pre- 
scription be  then  set  up  for  a  way  over  one  to  the  other,  that 
prescription  will  be  felo  de  se, — If  indeed  the  fields  were  let  to 
different  tenants,  and  from  time  inmiemorial  a  causeway  had 
been  built  over  one  field  to  the  other,  by  which  the  tenants  had     [  37&  | 
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passed  and  repassed,  this  in  user  and  in  fact  would  be  a  road, 
but  there  would  be  no  right  to  a  road  in  point  of  law,  foroorisht 
could  exist  in  the  owner  independent  of  the  fee-simple.  \t  ui 
alienation  of  one  of  the  cluaea  was  to  take  place,  and  the  alieoet 
were  aflerwaids  allowed  to  use  the  causeway,  a  right  might  pos- 
sibly grow  out  of  such  user  to  hiiu ;  but  that  is  not  the  case  ec 
this  record,  and  unless  theelaiin  of  these  Defendants  canbepu; 
in  some  legal  form  it  will  not  avail  them.  Circumstances  thron 
into  the  record,  which  might  possibly  be  sulEcieot  to  support  an 
action  on  the  case,  will  nut  ueceasarily  be  an  answer  to  ajiao 
lion  of  trespass.  I  admitted,  during  the  argument,  that  ikt 
word  "appurtenances"  would  carry  any  easement  or  legal  ri^t 
Upon  that  it  was  observed,  that  if  the  road  in  qucstioii  btd 
been  described  in  the  devise  it  would  have  passed:  and  thai 
observation  was  folioweJ  up  by  a  question.  Whether  the  word 
"appurtenances"  would  not  carry  any  easement  or  right  that 
would  pass  by  a  particular  dtscription!  To  which  I  ansnei, 
that  it's  operation  must  be  confined  loan  old  existing  right,  uW 
that  i(  the  right  of  way  had  passed  in  this  instance  it  must  hwi 
passed  as  a  new  easement  («).  Had  the  devise  been  "  with  the 
way  now  used"  it  would  certainly  have  been  a  devise  of  tk 
close  j4.  with  an  easement  newly  created.  The  word  "  appurU- 
nances"  in  this  will  had  nothing  to  operate  upon. 

Per  Curiam,  Judgment  for  the  PlainiiH. 

(■>  A  way  Ilia  mill  bavinelicenriiMD-  ir«y  wcreaMiennJ  iDoneind  thclmdH 

jruiahed  hy  nnily  of  |inssei»i<in  id  J.  S.,  the  olhi-r:  hdd  (bat  the  may  wu  ittmi. 

hr  ilied ;  wliprrupun  |<artition  wi*  niailB  fuiiuii  rUtlur  lb«t  it  ii  ■  nrw  waj.  #» 

twtweca  bii  dau{>lite[>i  llie  mill  auJ  Air,  Hxtinguuhoieitl,  ft.  \i. 
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during  the  infancy  of  E.  T.  Harrison)  treated  with  the  trustees        I799« 
for  a  renewal  of  it  to  himself  only,  and  in  his  own  name ;  this  he      ^^  p^^,^ 
accordingly  obtained.     IV.  Grace  having  afterwards  become  a      Gbace. 
bankrupt,  his  assignees  took  possession  of  the  lease  and  were 
proceeding  to  sell  it  for  the  benefit  of  the  estate,  when  £.  T. 
Harrison  having  attained  the  age  of  twenty-one,  claimed  his 
proportion  of  the  money   arising  from   the  sale  of  the  lease. 
This  matter  having  been  referred  to*  arbitration,  an  award  was 
made  in  favour  of  E,  T.  Harrison, 

Shepherd  Seijt.  on  a  former  day  obtained  a  rule  to  shew 
cause  why  this  award  should  not  be  set  aside,  and  now  con- 
tended, that  no  trust  resulted  to  £.  T.  Harrison  by  operation 
of  law,  but  that  the  lease  which  W,  Grace  had  obtained  must 
be  considered  as  his  sole  property,  since  there  was  no  covenant 
for  renewal  in  the  original  lease.  He  urged  that  TV,  Grace  by 
stipulation  with  the  trustees  had  been  obliged  to  lay  out  money 
on  the  estate  without  being  able  to  ascertain  whether  E.  T. 
Harrison  would  assent  to  it,  and  that  the  principle  of  this  award 
would  enable  an  infant  in  such  a  case  to  claim  a  benefit  if  the 
lease  proved  to  be  beneficial,  and  if  otherwise  to  refuse  his  con- 
currence and  throw  the  whole  burden  on  the  trustee. 

Serf  per  Eyre  Cb.  J.   These  arguments  might  have  weight  if 
it  were  now  to  be  decided  for  the  first  time  whether  a  person 
renewing  a  lease  in  which  he  is  partly  interested,  and  in  which 
another  person  (that  person  being  an  infant)  is  also  partly  in- 
terested, shall  or  shall  not  be  considered  a  trustee.     The  point 
lias  been  decided  at  least  forty  times.    Grace  took  the  lease  at 
Ms  own  peril ;  if  it  had  not  turned  out  beneficial  he  must  have 
sustained  the  loss,  but  as  it  is  a  beneficial  lease  it  must  be  for 
the  benefit  of  the  trust.     This  is  the  peculiar  privilege  of  the 
unprotected  situation  of  an  infant.     In  the  present  case  it  has 
clearly  proved  a  beneficial  lease,  or  this  application  would  not 
have  been  made  to  the  Court.    As  to  any  sums  which  may  have 
beei)  paid  for  the  renewal  of  the  lease,  or  laid  out  in  consequence 
of  it,  JE.  r.  Harrison  must  contribute  his  due  proportion  before 
he  can  claim  any  advantage,  and  as  the  fund  is  in  the  hands  of 
GfQct  he  may  do  himself  justice.   The  point  is  perfectly  fami- 
liar; the  trust  arises  by  implication  of  law,  and  is  not  within 
\     the  statute  of  Frauds.     If  Grace  thinks  himself  acrcrrieved  he 
may  apply  to  a  court  of  equity,  which  is  more  competent  tp 
4      discuss  this  question ;   but  to  me  it  appears  that  the  award  is 
both  equitable  and  just,  a^d  nQt  to  be  cQAtro verted. 
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1799.  Skefkerd  then  added,  that  the  assignees  only  wished  to  tak< 

^      t^     the  opinion  of  the  Court,  and  would  be  perfectly  satisfied. 
Geacc  Per  Curiam,  Rule  discharged, 

Le  Blanc  Serjt,  in  support  of  the  award. 


M^nau  Kitchen  v,  B|«anchard. 

AOtCKMteat     l^/fARSHJLL  Serjt.  this  day  supported  a  rule  for  setting  aside 
uNitfMrii-  ^^  interlocutory  judgment,   by   shewing  the   following 

M  after  supposed  irregularity,  viz.  The  Defendant  before  appearance 
demanded  a  bill  of  particulars  under  a  Judge's  order;  pre* 
vious  to  the  expiration  of  which  order  the  Plaintiff  signed 
judgment  for  want  of  a  plea.  He  contended,  that  a  Defend- 
ant need  not  appear  till  he  has  actually  obtained  the  parti- 
cular ;  since  the  particular  when  obtained  may  afford  a  reason 
for  not  proceeding  in  the  action,  if  the  demand  appear  to  be 
just. 

TTie  Court  being  of  opinion  that  the  Defendant  has  no  right 
to  demand  a  bill  of  particulars  till  he  has  appeared. 

Discharged  the  nilei 


Fe*.  utb.  Page  v.  Sir  John  Eamer  Knight,  and  Another. 

Ttietctionoo   T^H  is  was  an  action  on  the  case  by  the  Plaintiff,  who  had 
the  tberlff^oir^  made  cognizance  as  bailiff  of  one  Alexander  Blair  Esq.  ia 

taking  insuf-    an  action  of  replevin,  against  the  Defendants  as  sheriff  of  Mid^ 
in  repieriB  ^  d&sex,  for  having  taken  insufficient  pledges.   , 
poghttobe  Plea.     General  issue. 

person  making      This  cause  was  tried  before  Buller  J,  at  the  Westminster  sit- 

cognixance       tings  after  last  Trinity  Term,  when  it  was  objected  that  the  ac- 

90  avowant  on  ^^^^  would  not  lie  in  the  name  of  the  person  making  cognizance, 

^e  record,  (a)  but  ought  to  have  been  brought  in  the  name  of  the  landlord. 

The  learned  Judge  however  observing,  that  the  objection  was 

on  the  record,  and  might  be  the  subject  of  a  motion  in  arrest  of 

judgment:  the  cause  proceeded,  and  a  verdict  was  found  for 

the  Plaintiff.     Damages  £120. 

Accordingly  a  rule  nisi  for  arresting  the  judgment  having 
been  obtained  in  last  term, 

(a)  Vide  Twrwr  ▼.  Turner^  2  B.  &  B.  107. 

13  Shipkffi 
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SA^pA^rcISerjt.  now  shewed  cause.  The  only  question  in  this 
le  is,  whether  the  person  making  cognizance  be  competent 
maintain  this  action?    Now  as  it  is  in  the  election  of  the 
iintiff  in  replevin  to  declare  against   the  bailiff  only »   or  to 
n  the  landlord  with  him,  if  the  bailiff  be  not  competent  to 
lintain  this  action,  the  Plaintiff  in  replevin  will  always  have 
in  his  power  to  exempt  the  sheriff  from  being  responsible  for 
:ing  insufficient   pledges.     At  common  law  the  sheriff  was 
und  to  take  pledges  for  prosecuting  the  replevin :  by  the 
it.  of  Westm.  2.  c,  2.  he  is  directed  not  only  to  take  pledges 
'  the  prosecution  but  for  the  return  of  the  distress,  if  it  shall 
awarded.     On  the  construction  of  that  statute  it  has  been 
Id,  that  an  action  will  lie  against  the  sheriff  if  he  take  in- 
fficient  pledges  ;  and  if  an  action  will  lie  on  that  statute,   in 
lose  favour  can  it  lie  but  in  his  who  is  entitled  to  a  return  of 
B  distress?    Now  the  Plaintiff  in  replevin  having  in  this  case 
clared  against  the  bailiff,  he  alone  is  entitled  to  the  return. 
Y  the  case  of  Blackett  v.  Crissop,  1  Ld.  Raym.  278.  it  appears, 
it  when  the  sheriff  takes  a  bond  for  the  return  of  the  distress 
does  it  by  virtue  of  stat.  fVestm,  2.    Now  the  1 1  Geo,  2.  c.  19. 
23.  directs,  that  such  bond  may  be  assigned  to  the  avowant 
the  person  making  cognizance,  meaning  thereby  to  give  the 
rty  entitled  to  the  return  of  the  distress,  an  action  on  the 
nd  against  the  sureties  in  his  own  name,  instead  of  his  action 
the  name  of  the  sheriff.     If  then  these  sureties  had  been 
BScient  there  is  no  doubt  but  that  the  person  making  cog- 
^ance  would  have  had  a  right  of  action  on  the  bond  against 
2   sureties.     Now  on  the  construction  of  stat.  fVesim,  2.  the 
eriff  stands  in  the  place  of  the  insufficient  sureties,  and  is  re* 
onsible  for  their  default.     On  principle  therefore  the  person 
iking  cognizance  is  not  only  entitled  to  bring  this  action,  but 
the  only  person  who  can  maintain  it.   The  sheriff  is  responsi* 
e  for  the  insufficiency  of  the  pledges ;  the  pledges  bind  them- 
Ives  for  the  return  of  the  distress ;  and  the  person  to  whom 
ey  are  to  answer,  is  he  who  alone  can  demand  the  return, 
s.  the  party  making  cognizance,  who  alone  is  entitled  to  sue 
e  writ  de  retomo  habendo.     Moreover  the  sureties  for  the  pro* 
cution  are  answerable  not  only  for  the  return  of  the  cattle  but 
BO  for  the  costs  of  the  action  of  replevin;  and  the  only  person 
ititled  to  those  costs  is  the  Defendant  in  replevin.   [The  Court 
^served,  that  at  common  law  the  pledges  were  only  bound  to 
i«wer  for  the  amercement  profabo  damore:  but  that  as  the 
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1799.       ftecurity  is  now  taken  by  bond,  the  Court  will  not  relieve  againrt 
p^jjg        the  penalty  without  obliging  the  surety  to  pay  costs.]  The  judg- 
V*  ment  in  replevin  is  singularly  constituted:  it  is  a  double  judg- 

ment, that  the  Defendant  have  a  return,  and  that  he  recover  the 
arrears  of  rent,  though  the  proceeding  be  under  the  stat.  17Car.2. 
c.  7.:  and  the  reason  for  retaining  the  old  form  in  addition  to 
judgment  for  the  recovery  of  the  money,  is  stated  in  Cooper  y. 
Sherbrooke,  2  Wils,  117.  and  Baker  v.  Lade,  Carth.  254. 

Cockell  Seijt.  in  support  of  the  rule.  The  objection  to  the 
Plaintiff's  recovery  is,  that  he  has  no  interest  in  the  suit.  Now 
it  is  essential  in  an  action  on  the  case  that  the  party  complain- 
ing should  prove  himself  to  be  really  damnified.  The  landlord 
alone  is  entitled  to  the  distress,  and  the  bailiff  is  merely  his  in- 
strument fSr  the  recovery  of  it.  If  a  return  be  made,  it  is  to 
the  landlord's  advantage ;  he  therefore  alone  is  substantially  in- 
terested in  obtaining  it.  No  argument  in  the  Plaintiff's  favour 
can  be  drawn  from  that  part  of  the  11  Geo.  2.  which  directs 
that  the  bond  may  be  assigned  to  the  party  making  cognizance; 
since  it  by  no  means  follows  from  the  express  provisions  of 
that  statute  that  he  would  be  entitled  to  any  action  independ- 
ent of  the  act.  The  case  stands  on  the  principles  of  the  com- 
mon law  and  the  construction  of  the  stat.  fVestminster,  there 
being  no  authorities  upon  the  subject.  The  action  is  brought 
against  the  sheriff,  because  the  landlord  is  injured;  thei(iupon 
ivhat  principle  can  the  bailiff  be  allowed  to  maintain  it?  If  he 
recover  damages  he  will  not  be  entitled  to  retain  them,  but 
must  pay  them  over  to  his  principal. 

Eyre  Ch.  J.  I  am  very  glad  to  find  that  the  case  is  not 
incumbered  with  any  authorities  which  might  be  supposed  to 
stand  in  the  way  of  plain  justice  and  good  sense.  Independ- 
ent of  authorities,  it  appears  to  me  one  of  the  clearest  cases 
that  ever  came  before  the  Court.  It  is  admitted  that  the 
Plaintiff  in  replevin  may  declare  against  the  bailiff,  without 
putting  any  person  on  the  record  to  stand  in  the  situation  of 
avowant.  Now  by  the  course  of  the  proceeding  in  replevin  it 
appears  clearly,  that  if  the  action  be  brought  against  the  bail- 
iff alone,  and  he  maintain  his  cognizance,  he  will  be  entitled 
to  judgment  and  to  have  the  writ  de  retoruo  habendo.  The  law 
gives  him  a  right  to  the  possession  of  the  goods,  and  if  the 
sheriff  return  that  the  goods  are  eloigned,  is  not  the  bailiff 
damnified  in  being  deprived  of  that  possession  to  which  the 
law  has  given  him  a  right,  or  shall  the  judgment  which  he  has 
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tained  be  altogether  defeated,  because  there  is  a  trust  ahd       1799. 

ofidence  existing   between   him   and   another   person?     It        p^^^ 

ing  once  established,    that  the  action  of  replevin  will  lie      ^  •• 

ainst  the  bailiff  alone,  and  that  he  may  have  the  writ  de  re- 

no  habendo,  all  the  rest  follows  as  a  necessary  consequence. 

is  immaterial  to  the  sheriff  who  brings  the  action,  since  be 

n  be  answerable  but  to  one  person,   and  th^t  tnust  be  th6 

rson  on  record.     I  am  perfectly  satisfied  on  principles  of 

ison  and  good  sense,  independent  of  the  last  statute,  that 

3  person  making  cognizance  is  the  only  one  entitled  to  bring 

is  action,  and  that  if  the  landlord  himself  had  brought  it,  we 

ould  have  been  obliged,  however  unwillingly,  to  have  given 

Igment  against  him. 

RooKE  J.  I  am  clearly  of  the  same  opinion.  The  bailiff 
lis  the  party  on  record  in  the  action  of  replevin, 'the  only  per* 
n  entitled  to  a  return  of  the  distress,  and  therefore  the  proper 
JTson  to  bring  this  action. 

Rule  discharged,  (a) 

W)  When  this  motion  first  came  on,  coort  came  in  bin  own  proper  person  and 
/oIlowiDg  ca»e  was  referred  to  by  Mr.  levied  bis  plaint  against  the  plaintiffs, 
I.  Buller,  from  the  paper-book  in  his  and  removed  tbe  record  by  re,  fa.  to,  in- 
version, to  K,  B,  and  complained,  &e.  (here  fol- 
'tntker  and  Others,  Assignees,  See,  v.  lowed  tbe  declaration  in  replevin  against 
'^ey,  and  Others,  E.  f^Geo.  3.  B.  R.^  the  Plaintiff^  and  T.  Hnnt  their  bailiff, 
^  by  the  Plaintiffs  as  assigoees  of  imparlance  prayed  by  them  and  obtain- 
-  ^^.  E«q.  late  sheriff  of  .SAropsiUrf,  ed,  avowry  by  the  present  Plaintiffs  and 
c'Wm  /ortjMm  itttiuii^  they  being  in-  cognisance  by  T.  Hunt  for  rent  in  ar« 
>  a  cid  appearing  by  Sarah  Baroness  rear,  future  day  to  plead  prayed  by  J,U.^ 
^  ^heir  proehein  ami,  and  complain-  his  non-appearance  and  con^eqaent  jndg- 
^^  that  whereas  J.  D,  complained  ment  pro  reiamo  habendo  to  the  present 
.  9aid  f/.  C.  IV,  against  the  Plain-  Plaintifl=s);  and  Plaintiffs  averring  that 
^^  V  taking  and  anjnstly  detaining  J.  D.  made  no  retnm,  by  which  the  bond 
^  goods  and  chattels  of  the  said  became  forfeited  to  the  said  U,C,  fP., 
^^3d  prayed  that  they  rai^ht  be  re-  set  oot  the  assignment  by  him  of  the 
""^  and  delivered  to  him ;  therenpon  bond  under  the  statute  to  tbomselvei. 
f/.  C.  W,  took  from  the  said  «/.D.  By  means  whereof,  &c.  and  by  force  of 
^  two  other  Defendants  as  re-  the  statute,  &c.  actio  atererity  See, 
"^  le  sureties,  a  bond  in  double  tbe  Plea.  And  the  said  J.  O.,  J.  C,  and 
f  the  goods  so  distrained  (that  H.  ff .  in  their  own  proper  persons  come 
»eing  ascertained  by  the  oath  of  a  and  pray  jndinnent  of  tlie  aforeaaid  bin 
'^  witness)  tbe  condition  of  which  because  ttiey  say  that  the  said  T.  Hunt  in 
mi  if  the  said  J,  D.  should  appear  the  said  bill  mentioned  against  whom  the 
iiext  county  court  to  prosecute  said  J.  D.  levied  his  aforesaid  plaint  as 
«on  with  effect  against  the  Plain-  well  as  against  tl|e  said  Plaintiffs  in  man- 
ad  also  make  a  return  of  the  goods  ner  aforesaid  and  who  as  their  bailiff  well 
attels,  if  a  return  should  bead-  acknowledged  the  taking  of  the  aforesaid 
1,  and  also  keep  indemnified  the  goods  and  chattels  in  the  said  condition 
.  C.  fV.  and  bis  deputy  and  bailiffs,  of  thesaid writioK^bligatory  and  billmen* 
^^Hg  the  replevin,  then  the  obliga-  tioned  in  manner  and  form  as  in  the  said 
^^»  be  void,  or  else.  Sec,  Pro/ert,  Ste,  bill  is  allcdged  and  to  whom  aa  a  person 
^<i  thereupon  H.  C.  fV,  replevied  the  making  such  cogniiance  aa  aforesaid  the 
^^9  See,  and  J,  D,  at  the  next  connty  afore^d  writing  obligatory  was  or  ongbt 

,  to 


CASES  in  HILARY  TERM 

th  have  been  unipied  m  well  u  to  the  To  thu  Uur«  was  a  fcsanl  irmBBi 

•aid  PlaiBliffi  according  to  the  fonn  of  aod  joioder  therein, 

the  aforeiaid  itatate,  at  the  time  of  the  The  Conrt  were  of  opMMl  lint  At 

exhllntiat  of  the  bill  aforetald  of  tbe  avowants  being   the  psrtiei  ialiiuai 

■aid  Plaintiffs  «■>  and  itill  iiiliviii^and  and  the   penoa  making  rofainacti 

in  fiill  life  la  wit  at  Sic.     And  1hi>,  fcc.  mere  man  of  •(»«,  tbe  ieplena4al 

^Vherefnre  iiiaoiiiucli  ai  the  taid  Ttwaof  miKht  veil  be  >»Bi|iieil  noder  llCml 

u  not  named  iu  tbe  said  bill  (he;  Itie  (.  19.  to  tbe  avowanta  onlj.  witheiiat 

■aid  J.  D.,  J.  C,  aod  U.  If.  pra;  jndg-  cogaiaoT,  and  Accordingly  gate 

ment  of  ihe  >aid  biJI  and  that  the  laue  Jadgmcnt  at  rMpnadeuMM-.l!] 
inaj  be  quashed  See. 

(I)  Vide  rAilliiu  v.  Prier,  sU.  &  S.  189.    SUrt  «.  Uuit^rd,  *  Biiig.J49.lH. 


^'^  '*"^  Hopkins  v.  Shbolb. 

The  Court  wiUrpHE  Plaintiff  who  was  tenaat  to  the  Defendant.  notlKi™( 
cMdin'^tnan  p^^^  his  rent  when  it  became  due,  was  distraiaetl  npa: 

•ciioBofre-  soon  after  the  rent  was  tendered  together  with  the  cosU,  t* 
upon  pajnicnt  being;  refused  by  the  Defendant,  the  Plaintiff  replevied  and  (» 
of  the  rem  in  tered  into  the  usual  bonds  to  prosecute  his  suit,  which  heifr. 
ther  with  all     cordin^rly  did.  I 

the'^rreals"''  '^  '//iotns  Seijt.  on  a  former  day  moved  to  stay  proceeding* ii 
■wet*  tendcTRd  the  action  of  replevin,  on  payment  by  the  Plaintiff  of  the  renli 
vfiiu'coiU  up"  ^"fiS'"'  together  with  costs  up  to  the  lime  of  the  tender 
to  that  lime.  He  cited  t'ernon  v.  W^niie,  1  //.  Bi.  24.  and  observed,  tiiaia 
the  Plaintiff  was  obliged  by  the  replevin  bond  to  proceed,  k 
ought  not  to  be  called  upon  to  pay  the  costs  of  the  action. 

Sed per  Curiam.  There  is  no  ground  on  which  we  cansflf 
this  application  (a).  If  a  tenant  neglect  to  pay  his  ref)t*is 
due  he  must  suffer  for  it.  In  Vernon  v.  ff^iine  the  motioan 
made  on  payment  of  the  coats  of  tbe  action. 
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The  Court  however  thinking  the  application  reasonable  made       17W. 
he  rule  absolute  on  the  following  terms.  Hopkins 

On  payment  within  a  fortnight  of  the  rent  due,  and  •• 

costs  up  to  the  present  time,  including  the  costs  of 
the  application,  all  proceedings  to  stay,  and  that  if 
the  money  be  not  paid  within  a  fortnight,  the  avow- 
ant to  be  at  liberty  to  proceed,  and  the  Plaintiff  to 
plead  in  bar  imtanter  and  take  short  notice  of  trial. 


Rogers  v,  Jenkins.  fVft.  uth. 

A    Clausumf  regit  having  issued  against  the  Defendant  at  the  If  process  be 
-^^  suit  of  T.  Rogers  and  J.  Barker,  a  summons  was  made  out  JJJ^e  of*one 
in  the  sheriff's  office  at  the  suit  of  T.  Rogers  only,  and  served  on  Plaintiff,  and 
the  Defendant;  to  which  he  entered  an  appearance:  on  dis- ^^HYered in 
feovery  of  the  mistake  another  summons  was  made  out  at  the  thenanieof 
Bttit  of  both  Plaintiffs,  and  served  on  the  Defendant,  but  not  till       ' 
fbur  days  after  the  writ  was  returnable ;  to  this  no  appearance 
was  entered  :  a  declaration  was  afterwards  delivered  in  the  name 
of  both  Plaintiffs,  and  judgment  was  signed  for  want  of  a  plea. 
JLt  Blanc  Serjt.  having  on  a  former  day  obtained  a  rule  nisi  for 
setting  aside  this  judgment  for  irregularity, 

Runnington  Serjt.  now  shewed  cause,  and  contended,  1st, 
That  any  irregularity  in  the  service  of  the  process  was  waved 
by  appearance  (a).  2dly,  That  the  variance  was  immaterial,  it 
having  been  determined  in  Hallj/  v.  Tipping,  C,  B.  3  Wils.  61. 
that  if  a  Plaintiff  arrest  a  Defendant  in  his  own  right,  he  may 
declare  against  him  as  executor  if  he  will  wave  his  bail,  and  in 
Uoyd  V.  miliams,  C.  B.  3  Wik.  141.  2  Black  722.  S.  C.  that  a 
Plaintiff  who  has  sued  out  a  capias  in  his  own  name,  may  de- 

iClare  qui  tarn,  {b) 

Sed 

(a)  Vid.  Fox  T.  Afoney,  aii/e,  t50.  and  or  in  the  names  of  astin^nees,  Meggi 

■E^mvii  T.  Oren,  ante,  544.    Bot  a  defect  and  Another,  AMignees  of  Coekram  v. 

Jm  proceedings  cannot  be  waved.  So  tbe  Ford,  £.  25  Geo,  3.   Tidd  Pr,  tt5.  im 

writmay  be  general  and  the  count  as  ex-  votio,  the  Plahitiffs  cannot  declare  In 

^ccntor  or  assignee  of  the  sheriff,  Hainey  their  own  characters.    It  is  said  howw 

,v.  Sparing,  10  Geo.  3.  C.  B.     lmpey*9  ever  in  the  case  of  Uoyd  q,  i.  ▼.  Wil' 

Pfoc.  C.  U.  ed.  4.  p.  253.    Goodwin  q,  I.  liams^  as  reported  2  Bl,  722.  tliat  Yateo 

▼•  Parry,  4  Term  Rep.  677.  and  Hustey  J.  in  tbe  case  of  Caiming  ▼.  Datts, 

▼•  WUson,  b  Term  Rep,  254.  made  this  distinction,  that  tboagh  a 

(6)  Vid.  eiiam  The  h^tavers'  Company  Plaintiff  style  himself  executor  or  gi?e 

«.  I.  V.  Forresi,  tSir.  1232.    Bot  where  himself  any  other  snperfloons  descrip- 

*the  process  is  to  answer  tbe  Plaintiff  in  tion  in  tbe  process  it  will  not  bart^  for 

-'a'  special  character,  be  cannot  declare  tbe  demand  is  still  tbe  same,  but  that 

teaerally.    Thus,  if  the  process  \tequi  in  tbe  case  before  him  tbe  very  nature 

«ms,  Gaining  v.  DaoU,  4  Burr.  2417.  of  tbe  demand  was  altered,  the  pro- 
cess 
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Scd  per  Eyre  Ch.  J.  The  defendant  has  appeared  to  a 
commenced  agiiinst  hiiu  by  T.  Rogers,  and  now  he  is  declared 
against  by  T,  Rngert  and  J.  fiarber.  The  question  ia,  whetbfr 
the  declaration  be  warranted  by  any  process  ?  It  is  a  very  dif- 
ferent case  where  a  I'lainlifi"  sues  out  a  writ  as  execntor,  Id 
which  the  Dtfcudant  appears  j  for  in  such  case  the  DefendasI 
is  before  the  Court,  at  the  suit  of  the  person  named  in  thewiil, 
whether  that  person  declare  in  his  own  right  or  in  outer  dni. 
The  Defendant  in  this  case  has  never  been  called  upon  (o  lit- 
hwerJ.  /Jarier,  who  cannot  therefore  require  himto  putinaplii. 

Per  Curiam,  Rule  absolult 

ecu  imporlinir  ■  ilr manil  to  the  Ging  anii  The  tilie  of  pxfmtnr   _ 

the  i'lBinliff,  ind  Hit  dcelsralinn  a  de-  vu  conairirrpd  in  9  tf.  i.  i. 

niandlDllwil'UinliS'oDly.   [twuag:n«d  Snons  iddidon    by    Ihose   ••lin  lliM|M 

tif  iiUlheC(tiirliii9//,  A.  ."i.  IhalamiD  Ihil  Ibe  writ  wu  coad,  Tnr   IbiTrw- 

ln>;  brinK  ■  writ  of  trrapiu  u  piern-  par«il  il  lo 'he  addition  cf  CarpfnUi.lt: 

lor  for  IsliinK  goodi,  koit  declare  m  hii  If  a  vril  he  na^d  out  an  rxeFoiar,  al 

own  riihl.    And  Hrokt  •>%■  tlial  it  wai  PialnliS  drrlare  in  hi*  nwo  huh,  ti 

the  l>« tier  Dpi ninti  of  tliF  Court  in  that  ConilwiUduchiir^e  Dtfffidint.OBita 

caw,  thai  a  man  miKhl  liBve  a  writ  <n  v.  Irlaa,  B  T.  U.  4i  6.  or  eitr  btU  iftb 

drbt  ■<  admiiiiilnitor  and  connl  Tor  bit  wrii  be  in  Plsinliff 's  own  dihk  taiti 

own  d^bt.    Hro.  ^<lmir,i>lrHlor,il.  Nw-  decUralionaK  Piecolor.  Turii«T.>n 

galioaaHd SiLriiIiu-gt,lMi  tS.  Otllt,7S.  Did.  P.C.  oT.R.40i. 


CoonriTLE  ex  dem.  Read  v.  Ba 

..INC  Serjt.  moved   for  judgment  s 

ejector  on  an  aOidavit  of  service  stating  that  the  depOD* 

went  to  the  house  in  question,  in  order  to  serve  the  declaraliw 

and  was  there  informed  by  the  niece  of  the  wife  of  the  len»ntii 

"'"''■ ''?'^''"  possession,  that  the  tenant  and  bis  wife  had    been   from  hop 
ration  in  ejfrt- "^  ill      j-j  "•.-.' 
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1799. 


GoODTiTLE  ex  dem.  Roberts  and  Wife  v,  Badtitle.      ^#6.  i«th. 

Ho  support  a  similar  motion  to  that  made  in  the  last  case  Le  Service  of  a 
^  Blanc  Serjt.  produced  an  affidavit  of  service,  by  which  it  ejVctwjn?on*« 
>peared,   that  the  declaration  was  served  on  one  John  Rum-  persooap- 
•W  Leeds,  who  informed  the  deponent,   that  there  was  no  coart%f  (Sum- 
nant  in  possession  of  the  premises  (which  consisted  of  a  large  eery  tomantfe 
ood)  but  that  he  was  appointed  by  the  Court  of  Chancery  to  an  lofant,  u 
anage  the  same  for  the  benefit  of  a  minor,  to  whom  it  belonged,  ^^  •oflfcicnf 
id  that  he  cut  and  sold  the  underwood. 
The  Court  were  of  opinion  that  this  service  was  insufficient: 
id  that  it  amounted  to  no  more  than  a  service  on  a  gentle- 
an's  bailiff. 
Le  Blanc  took  nothing  by  his  motion,  (a) 

[«)  Bat  a  notice  to  qnif  given  by  a  re-  the  landlord,  it  sufficient  to  rapport  an 
ver  appointed  under  an  order  of  action  for  double  rent  nnder  4  Geo.  t. 
EDcery,  though  it  make  no  mention  of   e.  28.    iVilkiniOH  t.  ColUff^  6  J^arr.  2694. 


r.  Justice  Buller  and  Mr.  Justice  Heath  were  absent 
during  the  whole  of  this  term  from  indisposition. 


this  term  John  Vaughan  of  Lincoln's^ Inn,  Esq.  was  called 
to  the  Honoumble  Degree  of  Serjeant  at  Law,  and  gave 
rings  with  this  motto. 

Paribus  se  legibus  amba,** 


€< 
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PeETEES  v.  ThEOOHORTON.  *   JfrU  lOtk 

4 

je  having  been  joined  in  Trimty  term  last,  but  no  notice  of  TheDctadtti 
al  given,  the  Defendant  in  Hilary  term  ruled  the  Plaintiff  "SnTS  tot 
ter  the  issue,  and  then  obtained  a  rule  nisi  for  judgment,  t«rtbciitac, 

/>  *  A  aod  move  fiir 

case  ot  a  nonsuit.  jadgment  as  in 

irmington  Serjt.  shewed  cause  in  Hilary  term,  and  con-caseofanon. 

^d,  that  it  was  not  competent  to  the  Defendant  to  move  g^gi^  i^ym^ 

dgment  as  in  case  of  a  nonsuit  in  the  same  term,  in  which 

id  ruled  the  Plaintiff  to  enter  the  issue,  since  it  would  be 

ing  the  Plaintiff  to  take  two  steps  in  one  term.     One  of  the 

ndaries  also  stated  the  practice  to  be  for  the  Defendant  iii 

cases  to  wait  till  the  next  term. 

irshall  S^rjt.  contra  insisted,  that  as  soon  as  the  issue  is 

lly  entered,  the  Defendant  has  a  right  to  move  for  judg« 

as  in  case  of  a  nonsuit. 

cc2  Eyrk 


CASES  IN  EASTER  TERM 

Eybe  Cb.  J.  This  is  not  obliging  tbe  Plaintiff  to  take  tn 
steps.  The  question  is,  whethei  the  Defeiidantbe  notentitledio 
avuil  himself  of  the  Plaintiffs  having  oiuitted  to  take  one  sU)i, 
viz.  togivenoticeof  trial,  within  the  number  of  terms  prescriW, 
as  80011  as  he  has  brought  himself  into  a  situation  to  make  tlie 
application?  Tbe  motion  proceeds  on  the  ground  of  a  neglwlia 
the  PiaintifFwhichhas  already  taken  place;  and  though  tbe  De- 
fendant cannot  move  till  the  issue  is  in  court,  yet  the  deliTsf 
the  Plaintiff  ia  not  purged  by  the  Defendant's  omitting  to  giTsi 
rule  to  enter  the  issue  at  an  earlier  period.  Unless  the  practice 
be  most  clearly  settled  i  never  can  yield  to  the  objection. 

RooxE  J.  however  entertaining  some  doubts  upon  the  pat- 
tice,  the  case  stood  over  till  this  term;  when  the  Courl  o?* 
ruled  the  objection.  And  liooke  3.  added,  that  he  entireh 
agreed  in  the  reasoning  of  the  Lord  Chief  Juetice,  though  a«  lit 
practice  had  been  supposed  to  he  the  other  way,  he  had  wi^ 
the  point  to  be  considered. 

Rule  absolBf. 


April  nth. 


ScHEiBEL  V.  Fairbain  and  Another. 


THIf 
fh 


IIS  was  an  action  on  the  case.  The  declaration  stated,^! 
ieminat  ~  ^^^  Plaintiff  being  indebted  to  the  Defendants  in  llieia| 
a  pitiy  luinit  of  223/.  9s.  2d.  the  Defendants  sued  ont  of  this  court  a 
henpgtccito  Capias  ad  respondendum  to  hold  the  Plaintiff  to  bail;  tbillkl 
cooniettnand  Plaintiff  afterwards  paid  to  the  Defendant  the  debt,  and*! 
meat  of  tlie  thereupon  "  it  became  the  duly  of  the  said  Defendants  lo^ 
ailentt  forthwith  countermanded  the  arrest  of  the  said  Plainlifliip 


Faibbaim. 


f 
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Plaintiff  went  to  the  house  of  the  Defendant  Fairbain  and  paid  1799. 
the  debt  in  question :  that  on  the  next  morning  at  20  minutes  scheibel 
past  10  he  was  arrested  at  his  own  house/and  carried  to  that  of  ^  v^ 
the  officer.  Nothing  was  said,  at  the  time  when  the  money  was 
paid,  concerning  the  writ.  The  Defendant  Fairbain  lived  in 
Grafion-Slreet,  Soho,  and  there  received  the  money,  and  in  order 
to  countermand  the  arrest  he  had  only  to  send  from  thence  to 
Titckfield'Streei,  Ox  ford- Street.  A  countermand  was  in  fact 
giren  by  letter,  though  it  did  not  arrive  at  the  sheriff's  office  until 
some  time  in  the  morning  of  the  9th  of  October,  when  all  the  of- 
ficers were  gone  out  with  their  warrants.  A  question  arose  at  the 
trial,  whether  the  countermand  had  been  given  in  reasonable  time. 
The  learned  Judge  ruled  this  to  be  a  question  of  law;  and  that  if 
it  were  incumbent  on  the  Defendants  to  countermand  the  arrest, 
aa  supposed  by  the  pleadings,  they  ought  to  have  done  it  in  the 
course  of  the  day  in  which  they  received  the  debt.  The  jury 
found  a  verdict  for  the  Plaintiff.     Damages  6/. 

Sellon  Serjt.  in  the  course  of  last  term  obtained  a  rule  to  shew 
cause  why  a  new  trial  should  not  be  had,  on  the  ground  of  a 
misdirection;  but  when  the  case  was  called  on 

Evae  Ch.  J.  said,  there  could  be  no  doubt  of  the  direction  of 
the  learned  Judge  being  perfectly  correct,  the  question  of  rea- 
tonable  time  being  for  his  decision  and  not  for  that  of  the  jury. 
He  suggested  however,  that  as  the  declaration  averred,  that  the 
Defendants  had  wrongfully  neglected  to  countermand  the  writ, 
a  motion  might  perhaps  be  supported  in  arrest  of  judgment: 
in  which  case  the  question  would  arise,  whether  the  Defend- 
ants had  such  a  duty  necessarily  imposed  upon  them  to  coun- 
termand the  writ  instantly  on  the  satisfaction  of  the  debt  as 
made  them  guilty  of  wrongful  neglect,  in  case  of  the  Plaintiff 
ivffering  any  damtige  by  their  omisssion :  or  whether  they  had 
by  law  a  reasonable  time  to  perform  that  duty  which  did  not 
appear  to  have  been  exceeded? 

RooKE  J.  was  of  the  same  opinion  as  to  the  direction  of  the 
learned  Judge,  thinking  reasonable  time  a  question  of  law«  not 
of  fact:  for  this  he  cited  13  Co.  3.  Bract,  lib.  2.  fol.  61.  (a) 
and  Cro.  Car.  14. 

• 

(•)  The  pauage  in  Bracion  is,  rather  lates  to  the  length  of  poBseasion  uecet- 

mrreclly,  cited  in  the  margin  of  Coke  sary  to  confer  a  title,  and  mm  thos; 

^;  **Qiidni  longum  debet  eue  tempuM  ^  Qnim  to«/Kc(«ct/tcerpoMessio)  ei$€  d<< 

"^  d^mUur  in  jure.  Bed  pendet  ex  juith-  beat  nun  dtfinitur  d  jure^  ted  ex  juitiiUari-. 

f^oiornm  diseretioue  ;*  as  if  it  applied  orum  discretione.** 
W  tine  in  general,  whereas  it  only  re- 

c  c  3  Accordingly 


390  CASES  IN  EASTEK  TERNf 

1799.  AccordJDg'Iy  the  rule  for  a  nen^  trial  baviag  been  disclurged, 

SomiBEL     ^'""^  *  "^^^  "*"  '°'  "resting  the  judgment  granted, 

iSAepAenjSerjt.  now  shewed  cause.  Upon  this  motion intintt 
of  judgmeat,  the  consideration  of  reasonable  time  isOBtafdK 
question:  and  whatever  tends  to  shew  that  the  Defendant U 
mi  (^portunity  of  countennanding  the  writ,  is  evidence  (on- 
but  the  Plaintiff's  allegation  of  wrongful  neglect.  HereAi 
question  is  general,  whether  a  party  to  whom  a  debt  bu  btn 
pvd,  and  who  does  not  prerent  the  execution  of  a  writ,  bet 
able  to  an  action :  if  the  declaration  had  stated,  that  the  DeM- 
ant  without  sufficient  reason  caused  the  sheriff  to  execute  lb 
writ,  il  would  clearly  have  been  good:  in  which  case,  evidena 
that  he  neglected  to  counlermand  the  writ,  might  have  amonnt- 
ed  to  causing  the  sheritl'to  execute  it;  since  there  can  be  littlt 
difference  between  causing  the  sheriff  to  arrest  without  reasta, 
and  omitting  to  prevent  the  arrest  when  the  reason  which  (U 
exist  has  ceased.  lu  actions  for  malicious  arrests,  ihcgisiof 
the  action  is  the  arrest:  neither  making  the  affidavit  of  dck 
suing  out  the  writ,  or  putting  it  into  the  hands  of  the  sbarf 
will  support  the  action,  unless  an  arrest  follow;  and  wheti« 
such  arrest  be  occasioned  by  the  actual  malfeasaitceof  the  &■ 
fendant,  orby  his  nonfeasance  In  omitting  to  do  the  necestfti 
acta  to  prevent  it,  makes  no  difference  in  principle.  Hobatii 
his  report  of  Waterer  \ .  Freeman,  2S7.  saya,  "  Likewise  I  Wi 
"that  1  may  have  an  action  upon  the  case  against  him  thatiia 
"  me  against  his  release  or  after  the  money  duly  paid,"  Erm 
man  is  bound  to  stop  the  continuation  of  any  act  set  on&A 
by  himself  as  soon  as  it  becomes  injufioua  to  another. 


Faibbaiit. 
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care  that  the  writ  was  countermanded,  and  no  person  can  main*       1799. 
tain  an  action  against  another  for  damage  sustained  in  conse-     scheibbl 
quence  of  his  own  neglect.  Firtuev.  Birde,  2Lev.  196.  1  Vent.  310.    ^    v, 
S.C.3Keb.766.S.C.  Baylyv.Merrel,Cro.Jac.3S6.1Roll.Rep. 
276.  S.C.  and  in  Paisley  v.  Freeman,  3  Term  Rep.  61.  the  same 
principle  is  recognized.  2dly,  This  action  cannot  be  maintained 
in  the  way  in  which  it  is  stated  on  this  record.    It  can  only  be 
sapported  on  the  ground  of  malice,  which  must  be  averred  in  the 
declaration.   Goslin  v.  ffilcock,  C.  B.  2Wils.302.  There  should 
also  have  been  an  averment  that  the  writ  was  not  countermanded 
io  reasonable  time ;  for  supposing  the  writ  to  be  sent  into  the 
country  and  the  debt  to  be  paid  in  town,  it  may  be  impossible 
for  a  Plaintiff  to  countermand  it  before  execution. 

Eyre  Ch.  J.    It  is  agreed  that  this  is  an  action  of  the  first 
impression,  and  it  strikes  me  at  present  that  it  cannot  be  sup- 
ported.    It  id  not  founded  on  any  injury  wilfully  committed  by 
the  Defeiidants,  but  on  a  mere  non-feasance.    The  writ  having 
been  regularly  sued  out,  a  tender  was  made,  which  it  is  clear 
these  Defendants  might  have  refused  to  receive.    However 
they  think  proper  to  accept  it.    Upon  this,  was  it  not  the  bu* 
tineas  of  the  Plaintiff  to  inquire  whether  any  writ  had  been  sued 
oat,  and  offering  to  pay  whatever  costs  were  incurred  thereby, 
to  desire  a  countermand  which  he  might  take  to  the  sheriff? 
The  Plaintiff  ought  not  to  have  trusted  to  a  countermand  of 
the  writ  by  the  Defendants,  but  to  have  obtained  it  for  him- 
self by  his  own  diligence :  it  appears  that  the  Plaintiff  has  been 
the  occasion  of  all  the  inconvenience  which  he  has  suffered ;  for, 
having  made  it  necessary  in  the  first  place,  by  his  neglect  to 
pay  a  just  debt,  that  the  writ  should  be  sued  out,  he  did  not 
prevent  its  consequences  by  taking  the  countermand  into  his  own 
hands.   If  the  cause  had  proceeded,  the  offer  to  satisfy  the  debt 
could  not  have  been  pleaded  as  a  tender.  Without  the  ingredient 
of  malice  this  action  cannot  be  supported,  and  I  think,  in  a  case 
new  as  this  is,  and  where  mal-feasance  and  non-feasance  are  at- 
tempted to  be  confounded,  the  Court  ought  to  incline  against  it. 
Had  the  defendants  refused  or  wilfully  neglected  to  countermand 
the  writ,  it  might  have  afforded  evidence  on  an  averment  of  ma- 
lice by  which  such  an  action  might  have  been  sustained ;  but 
without  such  averment  the  Court  should  be  extremely  cautious  of 
subjecting  a  party  to  damages  formere  non-feasance.  I  am  more 
iuctined  to  remain  upon  that  ground  which  has  been  already 

c  c  4  trodden^ 


Faibbaih. 
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1799.       trodden,  thwi  to  open  a  new  field  for  litigation,  of  vhich  itig 
.  gcHBiBiL     °*''  easy  to  see  the  extent. 

BuLLER  J.  Under  some  of  the  circumstances  stated  bynj 
Lord,  I  think  an  action  might  be  maintained,  though  of  a  dif- 
ferent complexion  fiom  the  present.  If  any  conversation  hsd 
taken  place  between  the  parties  atthe  time  when  the  detti™ 
aatisiicd,  or  any  thing  had  passed  from  which  an  tindertakiagta 
countermand  might  have  been  inferred,  and  the  costs  of  ik 
writ  had  been  paid,  that  might  ha»e  afforded  ground  for  an»- 
sumpsit,  and  payment  of  the  costs  would  have  been  a  sufficienl 
consideration.  But  this  is  an  action  for  mere  non  feasanc*, 
now  in  order  to  support  such  an  action,  eome  dnty  mu^t  bt 
shewn  to  have  attached  on  the  Defendants.  Here  howevtr  liit 
Plaintiff'himself  seema  to  have  been  guilty  of  great  negtigenn. 
not  having  taken  a  discharge  or  receipt  for  his  debt,  which  tfi 
itself  would  have  been  a  sufficient  answer  to  any  arrest.  Th 
position  contended  for,  is,  that  where  a  party  insuchaci-t 
as  this  receives  his  debt,  the  law  imposes  an  obligation  od  hm 
to  countermand  the  writ.  But  that  countermand  maybeil- 
tended  with  some  expencc,  and  where  is  the  authority  to  sbet 
that  a  man  who  only  receives  his  due  is  under  any  obligali« 
to  incur  expence?  The  case  was  well  put  of  a  writ  sent  intotbr 
country,  and  an  arrest  after  a  payment  in  town  ;  for  the  Cour, 
can  make  no  distinction  between  that  which  is  to  be  doDti' 
the  distance  of  100  yards,  and  that  which  is  to  be  done  at  lit 
distance  of  lOt)  miles.  The  question  is,  whether  the  receipt)' 
the  debt  imposed  any  obligation  to  incur  expence? 

Heath  J,  I  am  of  the  same  opinion.    This  action  is  founW 

1  mere  non-feasance,  and  no  case  or  precedent  lias  been  cueJ 
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1799. 


Parkin  v.  Radcliffe.  AprUi^ih. 

I^HESE  parties  having  gone  to  trial  upon  the  issues  joined  ac-  Efidence  that 
*-  cording  to  the  intention  intimated  by  them  when  the  case  have  been  ac- 
ras  before  the  Court  on  a  former  occasion  (a),  the  cause  came  cn^tomed  to 

.     ^     ,        »      •         r      ir     f       1-       •»«€«§*  certain 
•Q  before  Thompson  Baron  at  the  Spnng  Assizes  for  York,  when  som  of  money 

.  verdict  was  found  for  the  Plaintiff.  as ^kerht upon 

ahenation,  and 

CocAe// Serjt.  now  moved  for  a  new  trial  on  two  grounds,  that  soch  as- 
8t,  A  misdirection  of  the  Judge;   2dly,  His  having  rejected  ;^';*°^;**^^^^^ 
vidence  which  ought  to  have  been  admitted.     He  stated  the  made  with  re- 
ircumstances  at  the  trial  to  have  been  as  follow  :  The  Defend-  bViVchattei  of 
nt  having  given  parol  evidence  to  shew  that  heriots  had  al-  the  tenant,  will 
irays  been  taken  on  alienation,   and  that  several  seizures  had  avowry  tbr  a 

»een  made,  produced  certain  entries  from  the  year  1667  to  the  *'*"®* '."?  ^'"** 
i^/M       I  r       1  •  n  npon  aliena- 

ear  1/94;  these  for  the  most  part  were  entries  of  sums  as-  uon. 

essed  by  the  jury  of  the  manor  for  heriots  or  Jines  of*  heriots 

both  terms  being  used  in  the  Rolls)  on  alienation ;  one  how- 

ver  dated  the  Slst  May  1667  was  in  the  following  form :  "  TAo- 

'  mas  Ilaigh  one  old  cow  for  a  fine  of  a  harriott  for  William 

Jackman  of  Halifax  upon  alienation  1/."     it  was  not  disputed 

bat  heriots  were  due  on  descent:  in  order  therefore  to  make 

liese  entries  support  a  right  to  a  heriot  on  alienation,  and  to 

xplain  the  term  "  fine  of  heriot"  therein  used,  the  Defendant . 

'fiered  to  prove,  that  by  the  custom  of  the  manor,  appraisers 

ad  always  been  appointed  upon  the  death  of  every  tenant 

0  appraise  his  eilects;  that  the  jury  had  then  inquired  which 
Fas  the  best  chattel  of  the  deceased,  and  declared  it  to  be  a 
leriot  due  to  the  lord;  after  which  they  had  proceeded  to  set 

1  price  upon  it,  in  doing  which  they  had  always  followed  the 
valuation  of  the  appraisers:  and  he  produced  the  rolls  of  the 
manor  relating  to  descent,  in  which  was  the  following  entry, 
dated  15th  April  1661,  among  others  of  a  similar  nature: 
"John  Marsden's  death  presented,  and  that  a  cow  was  the 
"  best  of  his  goods  at  his  death,  and  of  the  value  11/.  que  pra- 
'  dicf  vacca  deliberari  debet  Dmo  maner*  pro  heriot  suo."  This 
1st  evidence  was  rejected  by  the  learned  Judge,  who  treat- 
:}  all  the  entries  as  evidence  of  mere  money  payments, 
r:%d   said    that   the  only   question  to   be   tried  by    the  jury 

;,   \viii:iher   a   heriot   in   kind   were   due?     For   that   th^ 

(a)  Vid.  Mnie^  $8f . 

lord 
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1799.       lord  having  claimed  a  specific  thing,  if  not  entitled  to  that  must 
pAm^in      fail  in  his  avowry,  (a) 

».  Eyre  Ch.  J.     Had  I  been  in  the  place  of  the  learned  Judge, 

I  am  not  quite  certain  that  1  should  have  rejected  the  evidence; 
but  had  I  received  it  I  should  have  found  myself  obliged  to  turn 
the  application  of  it  against  the  Defendant.  The  entries  in 
question  tend  to  shew,  that  no  heriot  in  kind  is  due  even  in  the 
case  of  descent,  but  a  pecuniary  payment  only.  Whether  the 
jury  in  estimating  the  sum  to  be  paid  refer  to  the  value  of  the 
best  chattel,  or  whether  they  assess  a  sum  in  gross,  it  is  equally 
clear  that  the  lord  receives  nothing  in  specie.  The  right  of  the 
tenant  to  have  a  sum  assessed  in  lieu  of  the  chattel  is  insepa- 
rable (b)  from  the  right  of  the  lord :  the  right  of  the  latter  there- 
fore is  not  an  absolute  right  to  the  chattel,  but  to  something  to 
be  commuted  for  it  by  the  jury. 
Cockell  took  nothing  by  his  motion. 

(«)  On  a  jostification  by  the  lord  of  (b)  Vld.  Grat^^^  oaie,  S  Co.  78.  i.  n 

tbe  manor,  under  a  cnitom,  that  the  lord  which  it  was  held,  that  where  a  pirtj 

thoold  have  the  best  beast  on  the  tenant's  prescribes  absolutely,  and  the  efideaee 

death  the  custom  proved  was,  that  the  is  of  a  prescription  under  a  conditioa  sr 

lord  should  have  the  best  beast  or  |»ood  limitation,  if  such  condition  or  limitstkm 

dec,  and  the  whole  Court  of  C.  B.  held  be  parcel  of  the  prescription^  it  iji  i  fa* 

the  variance  fatal.    Adderleyr,  Htui,  riance:  sedU  if  not  parcel. 
7*  4  Geo.  i. 


Apriiuih.  Brandon  v.  Brandon. 

An  attachment  TX^ILLlJldS  Serjt.  in  the  course  of  last  term  shewed  cause 
Iromofmine^  against  a  rule  obtained  by  Marshall  Serjt.  for  an  attach- 

pursuant  to  an  ment  for  not  paying  a  sum  of  money  pursuant  to  an  award, 
fMoe  befbre^a  ^^^  Contended,  that  though  it  was  awarded  that  the  party 
personal  de-  should  pay  the  money  at  a  particular  time  and  place,  viz.  be- 
made;  even  tween  the  hours  of  10  and  12  on  a  certain  day,  at  the  Baptist- 
though  the  kead  Coffee-house,  yet  that  a  personal  demand  and  tender  of  a 
for  payment  ^  release,  which  were  necessary,  not  having  been  made,  the  at- 
of  the  money    tachment  could  not  issue. 

awarded  be  -r^  ^i      »       mt  r  .  •      i        .  j 

specified  in  the      £yr£  Ch.  J.     The  reason  for  naming  a  particular  tmie  ana 

award,  (o)  place  is,  to  supersede  the  necessity  of  a  personal  demand,  and 
I  know  of  no  authority  that  in  such  a  case  any  demand  need 
be  made. 

RooKE  J.  This  objection  would  afford  no  answer  to  an  ac- 
tion on  the  award,  but  I  think  it  was  held  in  the  time  of  Mr. 
Justice  Gould,  that  a  personal  demand  must  be  shewn  in  appli- 
patious  to  the  summary  jurisdiction  of  the  Court. 

(a)  Vide  Dodington  ▼.  Hatfson,  1  Bing.  410. 
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It  h&ving  been  also  suggested  at  the  bar  that  such  a  practice        1799. 
had  prevailed,  the  case  was  ordered  to  stand  over  till  the  bench     Brandon 
should  be  full.  •• 

On  this  day  the  case  was  again  mentioned,  when  the  Court 
declared  themselves  of  opinion,  that  a  personal  demand  was  ne^ 
cessary  to  warrant  the  issuing  of  the  attachment,  but 

Eyre  Ch.  J.  said,  that  though  he  submitted  to  the  practice, 

he  continued  to  think  that  on  principle  a  personal  demand  was 

unnecessary. 

Rule  discharged  without  costs,  (a) 

(c)  Vid.  It  Mod,  257.   Anon.  C.  B.  money  all  at  one  time,  because  it  briDgs 

wliere  it  ii  said  by  the  Court,  that  there  the  party  into  contempt.     Ftd.  etiaw^ 

■ost  be  a  positive  affidavit  of  personal  King  w.  TVelfy,  12  Aiod,  51?.  K.  B, 
notice  of  award  and  demand  of  the 


Sir  Harry  Goring  Bart.  v.  Welles,  Clerk.  Afinluik. 

THeb  Defendant  having  granted  several  annuities  which  he  If  ••▼era!  pcr- 
^  was  unable  to  pay,  on  the  3d  of  September  1798  entered  purchased  an- 
into  an  agnreement  to  give  up  to  the  Plaintiff  and  several  other  n"*^«»  ©f  ^« 

acree  to  dvo 

annuity  creditors  800/.  in  cash,  and  a  bond  for  1020/.  with  in-  np  Uiose  an- 
terest  from  the  14th  December  1798,  payable  to  the  Defendant  "^^•{^^"^^^ 
on  the  14th  Jmne  1799,  to  be  divided  amongst  them  on  the  1st  tain  torn  of 
July  in  the  same  year.    The  bond  was  to  be  placed  in  a  bank-  bon"d  payable 
er's  hands  as  the  property  of  the  annuity  creditors,  they  being  at  a  future  day, 
at  liberty  to  hold  the  securities  for  their  respective  annuities  thefr  uuuity' 

till  the  time  of  payn^ent,  and  signin?  an  undertaking:  to  make  •«€Qritici  tiU 
».M        AAV  *u  Z       ^         u   *•  r  X   tbeboodbe. 

▼Old  and  deliver  up  the  secunties  at  such  time  of  payment.- comes  payable, 

Amon?  these  securities  was  a  warrant  of  attorney  to  confess  *1»«  Court  can- 
^         .  .     "^  not  under  tbo 

judgment  given  by  the  Defendant  to  the  Plaintiff,  for  the  pur-  ]7GM.s.«.is. 

pose  of  securing  an  annuity  of  100/.  the  wcnrliSL 

A  rule  having  been  obtained  in  the  last  term,  calling  on  the  so  retained  to 
Plaintiff  to  shew  cause  why  this  warrant  of  attorney  should  not  „*  ^JjJallJiJSl 
be  delivered  up  to  be  cancelled ;  1st,  Because  at  the  time  when  they  may  be 
:he  Defendant  executed  it  he  was  not  aware  that  it  was  a  secu-  not  unless  the 
ity  for  an  annuity;  2dly,  Because  the  consideration  for  the  «'«*'^*«"»  *t- 

.^     ,     J  \  "^  .J  tempt  to  set 

mnmty  had  never  been  paid  ;  them  up  again 

Shepherd  Serj  t .  now  shewed  cause,  and  urged  that  as  the  annuity  ■•  •nnnlty  ae. 

.  contictonnon* 

)ad  been  put  an  end  to  by  the  agreement  between  the  Defendant  payfientof  the 
ind  his  creditors,  the  warrant  of  attorney  now  stood  as  asecurity  **'^K?^^y" 

proving  bud. 
vm6.  That  after  payment  of  the  money  and  delivery  of  tlie  bond  to  the  creditorst  tbeir  debt  is. 
latisGed  whether  the  bouJ  prove  good  or  bad. 

for 
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Parkix 
If. 

RAXHJLIFFi. 


-A 


TERM 


a.  •       •     « 


:x  . 


.:■:  conse(|ucntiy  could  i::i; 
ianuityatt.     Ke  added,  lii. 
..:  :cs  had  L-rr. }  efure  the  Kin: 
..i  rule  was  «^Ii?chartred. 
-      :iie  rule  coLt-.nitd.  that  in  cas 
1  ..i  irnong  the  crcviitors  on  the  h 
.j-^triuent,  the  warmnt  of  attornv 
:?  i  security  for  the  annuity,  and  exc 
.:  -ronit:  and  that  be i no;  defective 
r        ^^r  annuity  act,  the  Court  ou^'ht  noi 
.     .:  :Jie  Plainlifl^'s  hands. 
.-   --f  thinp:,  whether  the   Court  oujiht  to 
.--  :r,  considered  as  securities   for  a  sub- 
:;  ::.:cr.  whether  it  ought  to  entertain  this 
irz-ity  has  been  abandoned  and  a  new 
:'  ::r  the  repayment  to  the  cjrantee  of  the 
f   r\rn:er  case   the  objections  now  made 
':  ::  I'd  my  apprehension,  this  motion  has 
. :  ^ood  faith,  and  in  contravention  of 
:-:wttu  the  parties,  to  insure  the  per- 
:  inauity  securities  were  to  remain  in  the 
I:  is  true  that  it  may  be  urc^cd  as  an 
i:.ue,  in  case  the  stipulated   payments 
i  :..  :he  1st  of  Jw/y,  will  attempt  to  re- 
j  —  •..•.:::y  >ecurities:  but  should  lie  do  so 
:: .  "y  lo  the  Court  to  interfere  as  in  the 
- -.:y.     Here  the  annuity  having  been 
.  ;::'»  Kfore  the  Court  is  made  for  apur- 
:."^  '.7  (ft-,  o.  t".  26.     The  construction 
s  r-.-.tr  been  carried  to  the  length  of 
;;  *■■.'.;  not  tret  back  his  monev. 
:  v-:::\c::y  clear  that  the  warrant  of  attor- 
:  :'r.f  i:ii:e  when  the  annuity  was  granted: 
:.;:1-;:  ar.y  thing  has  since  been  done  to 
::  ;>:-.:iubly  the  grantee  may  wave  them 
•:  -  .urc tmcnt  has  been  entered  into,  bv 
.  -:  i,*.  :::!o;i  nionoy  debt.  Thisamounttd 
.->     1  i.t  aijiumcnt  in  support  of  the  rule 
:  .*::  cf  a  o.ise  which  never  occurred, nor 
...  ;:v r.v.  h  iiavingbecn  settled  thatthe 
.1 :.  r.-.a"::  .i<  a  btcurit  v  for  the  new  a^rcr- 
.  .:. :  can  it  wcr  be  resorted  to  again  to 

enforce 


% 
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enforce  the  annuity.     From  the  moment  that  the  800/.  was  paid        1799. 

over  and  the  bond  delivered  into  the  banker's  hands,  there  was  •    Qottiiur  • 

an  end  of  the  whole  debt,  and  the  creditors  were  to  run  the  risk      ^   ». 

of  the  bond  being:  good  or  bad.     It  is  true  that  there  can  be  no 

ase  in  leaving  the  warrant  of  attorney  in  the  hands  of  the  party, 

but  the  Court  cannot  order  it  to  be  delivered  up. 

The  Court  were  inclined  to  discharge  the  rule  with  costs,  but 

findinor  that  the  Court  of  King's  Bench  had  not  done  so  in  the 

2_  case  alluded  to, 

_^  Discharged  the  rule  without  costs. 


-If 


POULTEB   V.   KiLLINGBECK.  A^lti\h. 


ic    TfNDEBlTJTUS  assumpsit.    The  first  count  of  the  declaration  ^.  agreed  with 
£.         was  "  for  20/.  for  the  moieties  of  divers  crops  of  wheat  and  ]^^rtntJnt 

r?  cole-seed,  by  the  Plaintiff  before  that  time  sold  to  the  Defendant,  on  coadition 

^  and  by  the  Defendant  in  consequence  of  such  sale  before  then  |,|^ve  a  moiety 

;i  had  reaped  and  taken  to  and  for  his  own  use  and  benefit.'*  The*®*' V'^f/"*^!*'* 

*  while  the  crou 

X    2d  count  was  on  a  quantum  meruit,  **  for  that  the  Plaintiff  had  was  on  the 
^    permitted  and  suffered  the  Defendant  to  depasture,  eat  up,  and  ''°"J|^j  ]^" 
^^   consume  with  his  cattle  the  moiety  of  a  certain  other  crop  of  both  partiea ; 
--.  cole-seed."    There  was  also  a  count  for  money  had  and  received.  jJliewJahff  all^ 
^     Plea.     General  issue.  »umptH  for  a 

-^       The  cause  was  tried  before  Ashhurst,  J.  at  the  last  Cambridge  ™a°uV  of  the  * 
SpringAssize8,when  it  appeared  that  thePlaintiff  facing  possessed  crop  sold  to  5, 
._^  of  certain  pieces  of  fenn-land  which  he  was  desirous  of  having  J^*^  gpeclal 
-^;  put  into  a  state  of  cultivation,  made  a  verbal  agreement  to  let  ■^7?"^°*^ 
S^  them  to  the  Defendant  without  rent,  who  was  to  plough,  dress  he  might  weU 
^  and  sow  them  for  two  successive  crops,  and  in  lieu  of  rent  to  al-  ^°  ■?•  *•  ****_ 

-  "  low  the  Plaintiff  a  moiety  of  the  crops.  While  the  crops  of  the  ment  was  exe- 
second  year  were  on  the  ground,  an  appraisement  of  them  was  ^^^^^l^^^^x 
taken  for  both  parties,  and  the  value  ascertained.  The  Defend-  and  the  aetioa 
ant  having  afterwards  refused  to  pay  a  moiety  of  the  value,  "^eth[oa^co^ 
this  action  was  brought.  It  was  contended  at  the  trial,  that  a  lateral  to  it.  . 
special  agreement  for  a  moiety  of  the  crops  having  been  proved,  jQch  an  agree- 
this  action  of  indebitatus  assumpsit y  for  a  moiety  of  the  value,  went  need  noi. 

^  '  could  not  be  supported :  and  also  that  the  agreement  itself  was  under  the 
*  I  within  the  statute  of  frauds :  first,  because  it  related  to  land ;  ^^^}^  ^\ 
^     and  secondly,  because  it  was  not  to  be  executed  within  a  year; 

-  *  '  and  that  it  ought  therefore  to  have  been  in  writing.     A  verdict 

'  ^.        (a)  Vide  Crosby  t.  IVttdiworlh,  6  Eajt,  60t.    Mvyfitld  v,  WodaUy^  3  B.  &  C.  357. 

'^    J>umcmi  Y.  ThwMiUtf  3  B.  &  C.  656. 67d« 
"3r-  war; 


KiLLIJCGBECK. 
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1799.       was  found  for  the  Plaintiff,  subject  to  the  opinion  of  the  Coart 

PouLTKR     ^^  ^^^  ^^^  objection. 

Accordingly,  Sellon  Serjt.  now  moved  for  a  rule  to  shew  cause 
why  this  verdict  should  not  be  set  aside  and  a  nonsuit  be  entered. 

Etee  Ch.  J.  The  circumstance  of  the  appraisement  seems 
to  put  an  end  to  this  point.  It  is  true  that  as  the  case  on* 
ginally  stood  the  Plaintiff  had  a  claim  to  a  moiety  of  the  produce 
of  the  land  under  a  special  agreement;  but  that  special  agree* 
ment  was  executed  by  the  appraisement.  It  had  been  agreed 
that  the  moiety  of  the  crops  was  the  property  of  the  Plaintiff; 
but  he  being  willing  that  the  Defendant  should  keep  them,  a 
surveyor  was  appointed  to  settle  the  price  between  them.  The 
circumstance  of  the  appraisement  affords  clear  proof  that  the 
plaintiff  sold  what  the  Defendant  had  agreed  was  his:  and  the 
price  being  ascertained,  brings  this  to  the  case  of  an  action  for 
goods  sold  and  delivered  (a).  It  is  unnecessary  to  states 
special  agreement,  which  has  been  executed,  where  the  action 
arises  out  of  something  collateral  to  it. 

BcLLER  J.  If  no  appraisement  had  taken  place,  the  objec- 
tion to  the  action  in  this  form  must  have  prevailed.  But  that 
circumstance  is  decisive.  With  respect  to  the  point  made  at. 
the  trial,  on  the  statute  of  frauds,  this  agreement  does  not  re- 
late to  any  interest  in  the  land,  which  remains  altogether  uaal- 
tered  by  the  arrangement  concerning  the  crops. 

SfUoH  took  nothing  by  his  motion. 

(«>  Ab  agreement  executed  often  amounts  to  a  bargain  and  sale.    Cmi.  Dig* 
Ux.Agrttmad{A%).  Diet, 


4frii  iTiK        Roberts  and  Others,  Assignees  of  Hoesman  a  Bank- 
rupt, V.  Eden. 

^*l!ir^^  A  ^"^'^^  ^y  ^^®  assignees  of  the  indorsee  of  a  promissory 
JJJJiIj  init^t  "^^  oote  against  the  drawer :  the  note  was  for  400/.  dated  the 
<<Nkw*bv^Jn  20th  of  April,  1792,  and  made  payable  to  one  Hunt  on  de- 
a  aM^Hiy  fW  a  mand,  with  lawful  interest,  and  had  been  indorsed  by  him  to 
jJ^jJJJ*^    the  bankrupt,  Horsman. 

i«  t\  Hmt  Hm  It  appeared  at  the  trial  before  Rooke  J.  at  the  Guildall  Sittings 
*iW  SkTK^'  "^  ^^^®  term,  that  the  note  in  question  was  given  by  the  Defend- 

iMincmrnt  It 

■mM^  h«ck wards  and  forwards  between  B.  and  C.  several  times,  and  preTioos  to  its  being  tlti- 
mateW  d«»posUcd  with  C.  he  received  an  intimation  from  B.  not  to  negotiate  it  as  be  sbonld  wul 
It  wMi  h«  settled  acronnt*  with  A.;  held  that  C.  coold  not,  after  a  settlement  of  accooats  b^ 
x^ftu  /$*  and  H,  %«ltbout  a  re-delivery  of  the  note,  recover  on  it  against  A. 

atit 


^ 
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fc  Eden  to  Hunt  (who  was  a  banker,)  for  money  borrowed ;       1799. 
it  Hunt  indorsed  it  over  to  Horsman  as  a  secnrity  for  money    horsmaw 
iranced  in  the  course  of  trade ;  that  in  1793  Hunt  and  Eden  v. 

tied  accounts  and  the  balance  was  paid,  but  the  note  in  ques- 
Q  was  not  asked  for  or  delivered  up;  that  the  note  had  passed 
;kwards  and  forwards  several  times  between  Hunt  and  Hors- 
n,  during  all  which  time  the  former  was  indebted  to  the 
ter  in  more  than  400/. ;  and  that  Hunt  upon  one  occasion 
e  date  of  which  did  not  appear,  but  which  was  before  the  last 
le  the  note  was  deposited)  told  Horsman  that  it  must  not  be 
^otiated,  as  he  should  want  it  when  he  settled  accounts  with 
en.  For  the  Defendant  it  was  contended,  that  as  the  note 
I  been  taken  out  of  Horsman^s  possession,  and  again  placed 
his  hands  so  long  after  it  bore  date,  and  with  an  intimation 
;  to  negotiate  it,  it  was  taken  under  such  circumstances  of 
ipicion  as  ought  to  have  induced  him  to  make  some  inquiry 
iceming  it;  and  it  was  compared  to  a  bill  of  exchange  ne- 
gated after  it  has  become  due,  in  which  case  the  holder  must 
nd  upon  the  title  of  the  person  from  whom  he  receives  it. 

the  part  of  the  Plaintiff  it  was  insisted,  that  there  was  no 
dogy  between  a  bill  payable'  on  a  day  certain  and  this  note, 
ich  being  made  payable  on  demand,  with  lawful  interest, 
8  intended  as  a  permanent  security;  that  the  intimation  given 

Hunt  to  Horsman  not  to  negotiate  the  note,  as  he  might 
at  it  when  he  settled  accounts  with  Eden,  so  far  from  beinir 
ircumstance  to  raise  suspicion,  amounted  to  saying  that  an 
;n  account  existed  between  Hunt  and  Eden,  and  that  the 
;e  had  not  been  paid;  that  Eden  oughti  under  these  circum- 
nces,  to  suffer  for  his  own  neglect  in  not  getting  the  note 
tk  when  he  settled  accounts  with  Hunt.  The  jury  found  a 
diet  for  the  Defendant. 
Le  Blanc  Serjt.  now  moved  for  a  rule  nisi  for  a  new  trial,  on 

part  of  the  Plaintiff,  and  contended,  on  the  grounds  above 
ted,  that  the  verdict  was  contrary  to  law  and  evidence. 
Btre  Cb.  J.  It  is  clear  that  this  note  was  not  regularly  nego- 
ted  from  Hunt  to  Horsman,  so  as  give  the  latter  an  absolute  pro- 
ty  in  it,  but  only  so  as  to  give  him  a  security  to  the  amount  of 
t  balance  due  from  the  former.  Suppose  this  to  have  been 
*•  case  of  a  bond :  it  would  have  been  in  the  nature  of  a  pledge, 
1  good  for  nothing  after  the  debt  had  been  satisfied*  The 
^stion  then  is,  whether  there  be  any  difference  between  a  bond  * 

I  a  note  circumstanced  like  the  present,  which  has  been  placed 

in 
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1799.  m  Ufee  buMU  of  a  creditor  as  a  mere  security  for  hiB  debt,  except 
thait  tke  Utier  may  be  put  in  suit  in  the  name  of  the  holder, 
b«t  t&e  former  must  be  sued  in  the  name  of  the  principal? 
Wtwii  the  note  was  put  into  the  hands  of  Horsman,  he  was  told 
tfafttbe  most  not  consider  it  as  his  own,  for  that  Hunt  mi^hi 
want  it  when  he  settled  accounts  with  the  Defendant.  I  agree 
with  my  Brother  Le  Blanc,  that  this  circumstance  did  not 
import  that  the  note  had  been  paid  at  that  time,  but  it  is  de- 
cisiTe  to  shew  that  it  was  not  negotiated  to  Horsnuin,  but  only 
deposited  with  him  as  a  pledge;  the  consequence  of  which  is, 
thmt  it  must  remain  in  his  hands  subject  to  the  same  equity  as 
if  it  were  in  the  hands  of  the  original  payee.  However,  as  I 
understand  that  the  verdict  did  not  pass  to  the  entire  satisfac- 
tion of  the  learned  Judge  who  tried  the  cause,  there  can  be  no 
objection  to  our  granting  a  rule  to  shew  cause. 

BuLLER  J.  There  are  many  situations  in  which  one  man  is 
bound  to  stand  in  the  place  of  another ;  and  this  seems  to  me  to 
be  one  of  the  clearest  cases  that  ever  came  before  the  Court 
Here  is  direct  evidence  that  Hunt  told  Horsman  that  he  must 
not  nec^otiate  the  note,  as  he  should  want  it  when  he  settled  ac- 
counts  with  the  Defendant.  Did  not  that  amount  to  saying, 
**  The  Defendant  has  a  charge  and  lien  on  the  note :  you  must 
not  consider  it  as  cash,  but  must  stand  in  my  situation."  It  is 
impossible  to  understand  the  words  in  any  other  way. 

RooKE  J.  Though  the  verdict  was  not  altogether  agreeable 
to  my  directions  to  the  Jury,  I  cannot  say  that  I  was  dissatis- 
fied with  it.  The  case  was  not  considered,  at  the  trial,  in  the 
light  in  which  it  has  been  viewed  by  my  Lord  and  my  Brother 
JhilUr;  but  I  entirely  concur  in  their  opinion. 

l^e  Blanc  finding  the  opinion  of  the  Court  against  him,  de- 
clined taking  a  rule  to  shew  cause. 


<?^^^  HoLCBOFT  r.  Heel. 

fiti^wttt'nrh  A  CTioN  on  the  case;  For  that  whereas  the  Plaintiff,  on  the  Isf 
^H^Mltf»M•  Xl.  day  of  March  1798  and  before,  was  and  from  thence  hi- 
V4v^«m  »tttfV>r   therto  hath  been  and  still  is  lawfully  possessed  of  a  certain  close, 

•f^^l  A  market  lo  his  neighbonrbood  and  use  it  for  the  space  of  tweoty-three  years  witbootii* 
iv^ti|>t)un|  he  if  by  sach  user  barred  of  his  action  on  the  case  for  disturbance  of  his  market 
IV  t^iti^n  is  not. 

f^iNfff .    Whether  if  no  gpeci6c  toll  be  granted  in  the  letters  patent,  the  grantee  be  entitled  tt 
%%\y  lull,  and  whether  in  such  case  be  can  support  any  action  for  an  injury  to  his  market?  («) 

(a)  And  see  Lowden  v.  Ilierons,  Holt  iVt.  PH.  647.  Campbell  r.  fFOsMi,  SEasC, 
•94.  Bailiffs  of  Tewkesbury  ▼.  DistoHy  6  East,  438.  456.  DowtM  v.  D,  qf  NmftU^* 
1  Price,  ^46.    Leveit  v.  fVihoHj  S  Bing.  115. 

called 
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called  Market  Close  in  Norihcott,  otherwise  Soutkall,  in  the       1799. 
coanty  of  Middlesex,  and  of  a  market  holden,  and  to  be  holden    holcuopt 
there,  in  or  upon  every  Wednesday y  for  the  buying  and  selling  »• 

of  horses  and  all  other  kinds  of  cattle,  together  with  toll,  stallage 
and  other  commodities,   to  such  like  market  appertaining; 
whereby  great  gains,  profit  and  advantages,  during  all  the  time 
aforesaid,  until  the  committing  of  the  grievance  hereafter  next 
meotioned,  accrued  to  and  were  received  by  the  said  Plaintiff^ 
to  wit,  at,  ^c,  yet  the  Defendant  well  knowing  the  premises, 
but  contriving  and  fraudulently  intending  craftily  and  subtilly 
to  deceive  and  defraud  the  said  Plaintiff,  and  to  deprive  the 
said  Plaintiff  of  the  profits  emoluments  and  advantages  which 
he  might  and  ought  to  have  had  and  enjoyed  from  his  said  mar- 
ket, whilst  the  said  Plaintiff  was  so  possessed  of  his  said  mar- 
ket, to  wit,  on  Wednesday  the  7th  day  of  March  1798,  and  on 
diyers  other  Wednesdays  between  that  day  and    the  day   of 
suing  out  the  original  writ  of  the  said  Plaintiff,  being  days  on 
which  the  said  market  of  the  said  Plaintiff  ought  to  be  held 
and  was  held,  at  4fc.  wrongfully  and   injuriously  and   without 
any  legal  warrant  or  authority  whatsoever,  at  Hayes,  in  the  said 
county  of  Middlesex,  near  ioNorihcott,  otherwise  tSot/Z/ia// afore- 
said, and  within  three  miles  of  the  said  place  where  the  said 
market  of  the  said  Plaintiff  was  so  held  and  ought  to  be  held 
as  aforesaid,  levied  and  erected  and  caused  to  be  levied  and 
erected  a  certain  other  market  for  the  buying  and    selling  of 
cattle,  and  then  and   there  wrongfully  and  injuriously,  and 
without  any  legal  warrant  or  authority  whatsoever,  held  and 
kept  the   said   last-mentioned  market,  whereby  divers   great 
quantities   of  cattle  were  then  and    there    brought  to,    and 
bought  and  sold  at,  the  said  market  so  levied,  erected,  held  and 
kept  as  last  aforesaid ;  which  otherwise  on  those  days  to  the 
^foresaid  market  of  the  said  Plaintiff  would  have  been  brought 
to  be  there  sold,  and  divers  butchers  and  other  persons  were 
induced  to  resort  to  the  said  market  so  levied  erected  held  and 
l^ept  at  Hayes,  ^s  last  aforesaid,  and  there  to  buy  cattle  who  would 
otherwise  have  resorted  to  the  said  market  of  the  said  Plaintiff 
it  Northcoti,  otherwise  Sow/ Acr// aforesaid,  and  there  bought  cat- 
tle, to  the  great  damage  of  the  said  Plaintiff,  and  to  the  great  nui- 
sance and  detriment  of  the  said  market  of  the  said  Plaintiff,  by 
reason  whereof  the  said  Plaintiff  was  greatly  annoyed  and  dis- 
turbed in  the  exercise  and  enjoyment  of  his  said  market,  and  lost, 
indwas  deprived  of  divers  great  sums  of  money,  amounting  in 
Ae  whole  to  a  large  sum  of  money,  to  wit,  the  sum  of  lOO/.which 

VOL.  I.  D  D  otherwise 
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1799.       otherwise  would  have  accrued  to  him,  atid  he  would  have  had 
HoLCROFT    ^^^  received  from  the  toll,  stallage  and  other  commodities  to 
V.  his  market  appertaining  and  belonging ;  to  wit,  at,  &c. 

There  were  nine  other  counts  stating  the  market  at  Southall, 
and  the  injury  thereto  in  different  ways. 

Plea.     Not  Guilty. 
.    At  the  trial  before  Ej/re  Ch.  J.  at  the  Westminster  sittings^ 
after  last  Hilary  term,  it  was  proved,  that  the  Plaintiff  wa» 
lessee  of  this  market  at  Southall,  the  title  to  which  was  founded 
on  letters  paten^dHhe  10  W.  3.,  which,  after  reciting  an  inqui- 
sition by  writ  of  ad  quod  damnum,  proceeded  thus :  Dedimm  et    ; 
concessimus  ac  per  presentes  pro  nobis  haredibus  et  successoribus    i 
nostris,  damus  et  concedimus  prafato  F.  M.  et   haredibus  m$,    [ 
liberam  et  licitam  potestatem  liceniiam  et  autlioritatem  quod  ip$e    . 
et  haredes  sui  habeant  ieneant  6ic,  unum  mercaium  in  vel  super    - 
quemlibet  diem  Mercurii  in  perpetuum,  ac  etiam  duas  ferias  sive 
nundinas  annuatim,  &c.  unci  cum  curia  pedi^  pulverizati  ac  ommbus    j 
libertatibus  liberis  consuetudinibus  potestatibus  custumagiis  theohm 
stallagiis  piccagiis  et  aliis  commoditatibus  ad  hujusmodi  mercatm 
ferias  sive  nundinas  et  curiam  pedis  piilverizati  pertinentibus  ten    , 
spectantibus :  that  the  Defendant  was  lessee  of  certain  penns    j 
erected  in  the  year  1776  at  Hayes,  within  two  miles  of  Southall,   j 
in  consequence  of  a  quarrel  between  the  salesmen  and  the  pro-   i 
prietor  of  Southall  market ;  and  that  cattle  had  been  sold  in   | 
those  penns  on  every  Wednesday  since  that  time.     Two  objec- 
tions were  taken  to  the  Plaintiff's  recovery;  1st,  That  as  no 
specific  toll  was  mentioned  in  the  letters  patent,  the  Plaintiff 
was  entitled  to  no  toll,  and  therefore  had  sustained  no  injury;    ^ 
2dly,  that  after  an  undisturbed  poj»session  of  this  market  at    ^ 
Hayes,  by  the  Defendant  for  twenty-three  years,  the  present   \ 
action  could  not  be  .maintained.     The  Lord  Chief  Justice  non-    g 
suited  the  Plaintiff,  giving  him  leave  to  move  to  set  that  nonsuit    H 
aside,  and  if  the  Court  should  think  he  ought  to  have  recovered,    ' 
then  a  verdict  to  be  entered  for  him  with  Is.  damages. 

Accordingly,  Le  Blanc  Serjt.  early  in  this  term  moved  for  a 
rule  wis/ for  that  purpose,  and  urged,  1st,  that  it  was  not  neces- 
sary in  a  grant  of  toll  to  specify  the  particular  sums  to  be  paid. 
Palm.  86.  {a) ;  that  by  the  words  of  the  letters  patent  such  toll 

having 

•  (et)Thi8  was  the  opinion  of  three  Jnstices  79.  naid  that  it  was  agreed  by  P9}km\» 
(see  also  the  Ftegiaier,  p.  lOS.);  hut  Mon*  Ueedie'%  case  (see  Heddy  r,  Whitlkntii 
tagut  C.J.  held  the  contrary,  and  inPa/m.    Cro^  Eliz.  558.  end  591.)  that  tbs  f^^f 
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\ng  been  granted  as  was  usually  taken  at  markets  of  this        1799. 

1,  the  Plaintiff  was  entitled  to  take  reasonable  toll,  and  that    holceoft 

)  exacted  unreasonable  toll  he  did  it  at  the  peril  of  forfeiting       ^v, 

market  (fl).     2dly,  Supposing  the  Plaintiff  not  entitled  to 

,  yet  that  as  he  had  an  undoubted  right  to  the  market  at 

t/iafl,  the  levying  another  market  within  two  miles  interfered 

I  that  right,  and  was  an  injury  for  which  an  action  might 

laintained,  as  in  the  case  of  a  commoner  who  may  maintain 

,ction  for  injury  to  his  common,  though  he  have  no  cattle  to 

in  (A).  3dly,  That  the  only  ground  on  which  the  Defendant's 

session  of  the  market  for  more  than  twenty  years  could  de- 

the  Plaintiff's  right  of  action,  was  the  presumption  which 

Forded  of  a  grant;  but  that  all  such  presumption  had  been 

itted  in  this  case  by  the  proof  which  was  given  at  the  trial 

le  commencement  of  the  Defendant's  market. 

he  Court  inclined  against  the  Plaintiff's  application,  but 

ited  a  rule  to  shew  cause. 

n  this  day  the  case  was  to  have  been  argued  by  Le  Blanc 

Shepherd  Serjts.  for  the  Plaintiff;  and  Cockell,  Runnington, 

Sellofi,  Serjts.  for  the  Defendant.        ' 

ut  Eyre  Ch.  J.  intimating  a  decided  opinion,  that  theun- 

irbed  possession  of  the  market  by  the  Defendant  for  twen- 

iree  years  was  a  clear  bar  to  the  Plaintiff's  right  of  action, 

counsel  for  the  Plaintiff  declined  arguing  the  case. 

er  Cvriam,  Rule  discharged,  (c) 


:  to  determine  the  quantum  or  toll.  (a)  Contra  Com,  Dig.  tit.  Market  (I); 

e  474.  S.  C.    In  Oshuston  ▼.  James  only  the  Toll  is  forfeited. 

ther;>,  9Lulw.  1377.  wtiere  the  Mime  (6)  Vid.  ff'f//#  ▼.  fyatling,  f  BL  If  33. 

I  were  used  in  the  f^rant  as  in  the  pre>  (c)  In  Campbell  r.  H^t/son,  3  East,  298. 

ra^e,  the  same  objection  was  taken,  Le  Blanc  J.  said  that  (he  ground  on 

idgment  was  given  on  another  point,  which  this  case  went  off,  was  that  on  a 

int  of  such  toll  to  he  taken  at  two  new  trial  the  Judge  wonld  direct  the 

BSy  as  is  used  to  be  taken,  ibief  alibi  jury  to  presume  a  grant  after  SO  years 

'ej^numAn^lia  was  held  uncertain  Sc  undinturbed  possession. 
n  Lighlfiwt  V.  Lenet,  Cro.  Jac.  421. 


n  d2 
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^.  having  ■ 
hotiM  bjr  the 
fMMl  lidf ,  con- 
tnctid  wjib  B. 
to  repair  ii  for 
a  uipalaled 
•an;  S.  con. 
tiBcted  iiilh  r. 
to  do  the  work; 
aad  C.  with  D. 
to  fitmlih  the 
inaUriili.  Tb« 
Mrvant  of  O. 
bronftit  a 


placed  it  m  lb* 
toad,  bj  wliich 
Ibe  PUinlilf'i 


abit  for  Ibe 
daBaae  id«- 

tained.  (aj 


Bush  r.  Stcinhan. 

Idem  et  Ux.  t>.  Eundem. 

''I^HBSE  were  two  actions  on  the  case  a^inst  the  11 
-^  for  causing  a  quantity  oriime  to  be  placed  on  the  h 
by  means  of  which  the  Plaintiff  and  his  wife  ivere  01 
and  much  hurt,  and  the  chaise  in  which  they  then  were 
siderably  damaged.    Pleas.    Not  guilty. 

The  two  actions  came  on  together  to  be  tried  bef 
Ch.  J.  at  the  Guildhall  Sittings  after  last  Hilary  ter 
the  following  circumstances  appeared  in  evidence.  The 
ant  having  purchased  a  house  by  the  road  aide,  (but  1 
bad  never  occupied,)  contracted  with  a  surveyor  to  pu 
pair  for  a  stipulated  sum;  a  carpenter  having  a  contn 
the  surveyor  to  do  the  whole  business,  employed  a  b 
under  biro,  and  he  again  contracted  for  a  qaantity  of  1 
a  lime-bumer,  by  whose  servant  the  lime  in  question 
in  the  road.  The  Lord  Chief  Justice  was  of  opinion  tha 
fendantwas  not  answerable  for  the  injury  sustained  bytJ 
tiif  under  the  above  circumstances ;  but  in  order  to  save 
a  verdictwas  taken  for  the  Plaintiff  for  12/.  \2t.  with  I 
the  Defendant  to  move  to  have  a  nonsuit  entered. 

Accordingly  a  nile  nisi  for  that  purpose  having  been 
on  a  former  day, 

CocA-eW and  Shepherd  Serjts.  now  shewed  cause.  The  ■ 
is  not  whether  this  action  might  not  have  been  brouc^h 
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this  Defendant.    The  maxim  in  law  is  respondeat  superior ;  and        1799. 
accordingly  Lord  Kenyon  in  a  case  strongly  analogous  to  the      '^swin' 
present,  said,  "  In  all  these  cases  I  have  ever  understood  that    ^     •• 
'*  the  action  must  either  be  brought  against  the  hand  committing 
'*  the  injury  or  against  the  owner  for  whom  the  act  was  done." 
Sione  and  another  v.  Cartwright,  6  Term  Rep.  411.     If  this  De- 
fendant be  not  liable,   the  Plaintiff  may  be  obliged  to  sue  all 
the  parties  who  have  subcontracts  in  this  case,  biefore  he  can  . 
obtain  any  redress  for  the  injury  he  has  sustained. 

Le  Blanc  and  Marshall  Serjts.  contra.    The  Plaintiff  con« 
tends,  first,  that  a  person  is  liable  for  the  consequences  of 
every  act  done  for  his  benefit,  at  least  if  the  act  take  place  on 
his  own  premises :  secondly,  that  he  is  answerable  for  any  in- 
juries committed  by  those  whom  he  employs,  if  the  injuries 
happen  in  the  course  of  carrying  into  execution  the  commis^ 
Bion  with  which  they  are  charged.     First,  it  is  clear  that  the 
cause  of  action  did  not  in   this  case  arise  on  the  Defendant's 
premises,  the  complaint  being,  that  a  quantity  of  lime  which 
«hould  have  been   placed  there,  was  actually  laid  in  the  high-* 
road :  that  being  the  case,  there  is  no  authority  to  shew  that 
the  Defendant  is  liable,  merely  because  the  act  from  ivhich 
the  injury  arose  was  done  for  his  benefit.     If  that  general  pro- 
.  position  were  true,  it  might  be  contended,  that  the  Defendant 
'  must  have  answered  for  any  accident  which  might  have  hap« 
pened  during  the  preparation  of  the  lime  in  the  lime-burner's 
'  yard.     Secondly,  The  liability  of  the  principal  to  answer  fof 
.his   agents,  is  founded  in  the  superintendence  and  control 
which  he  is  supposed  to  have  over  them.     1  Black.  Com.  431. 
In  the  civil  law  that  liability  was  confined  to  the  person  stand-^ 
/log  in  the  relation  of  pater-familias  to  the  person  doing  the  in^ 
Jary.     Inst.  lib.  4.  tit.  5.  §  1.  Dig.  lib,  9.  tit.  3.     And  though 
in  our  law  it  has  been  extended  to  cases  where  the  agent  is 
Mkot  a  mere  domestic,  yet  the  principle  continues  the  same..    Now 
olearly  it  was  not  in  the  power  of  this   Defendant  to  control 
Uie  agent  by  whom  the  injury  to  this  Plaintiff  was  effected, 
^e  was  not  employed  by  the  Defendant  but  by  the  lime-bumer: 
ieior  was  it  in  the   Defendant's  power  to  prevent  him,  or  any 
One  of  the  intermediate  subcontracting  parties,  from  executing 
Khe  respective  parts  of  that  business  which  each  had  undertaken 
^o  perform.    The  Defendant's  interference  would  have  amount*^ 
^d  to  a  breach  of  his  own  contract  with  the  surveyor,  by  which 
She  latter  was  empowered  to  employ  such  persons  as  he  might 
■>  D  D  3  think 
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1799. 

BUflH 

Steinxaw. 


think  proper.  So  little  connection  was  there  between  the  De- 
fendant and  the  various  persons  employed  in  the  work  that  he 
could  have  maintained  no  action  against  any  one  of  them  for 
having  ill  performed  his  part,  but  must  have  resorted  to  the 
surveyor  with  whom  his  contract  was  made.  With  respect  to 
Sione  v.  Cartwright,  the  owner  of  the  mine  was  there  said  to  be 
answemble  for  the  negligence  of  the  persons  employed  by  the 
steward,  but  it  is  to  be  observed,  that  he  was  also  answerable 
to  them  for  their  wages.  In  Lane  v.  Sir  Robert  Cotton,  12  Mod, 
488,  9.  Holt  Ch;  J.  said,  that  **  the  reason  why'  a  principal 
**  shall  answer  for  his  deputy  is,  because  as  he,  as  principal, 
*'  has  power  to  put  him  in,  so  he  has  power  to  put  him  out 
"without  shewing  any  cause."  So  in  Michael  v.  A/estrHf 
2  Lev.  172.  it  was  held  that  an  action  might  be  maintained 
against  a  master  for  damage  done  by  his  servant  to  the  Plaintiff, 
in  exercising  his  horses  in  an  improper  place,  though  he  was 
absent,  because  it  should  be  intended  that  the  master  sent  the 
servant  to  exercise  the  horses  there.  But  if  a  servant  who  is 
ordered  to  do  a  lawful  act  exceed  his  authority,  and  thereby 
commit  an  injury,  the  master  is  not  liable.  Kingston  v.  Booth, 
Skin.  228.    Middleton  v.  Fowler,  1  Salk.  282. 

Eyre  Ch.  J.  At  the  trial  I  entertained  great  doubts  with 
respect  to  the  Defendant's  liability  in  this  action.  He  appeared 
to  be  so  far  removed  from  the  immediate  author  of  the  nui- 
sance ,  and  so  far  removed  even  from  the  person  connected  with 
the  immediate  author  in  the  relation  of  master,  that  to  allow 
him  to  be  charged  for  the  injury  sustained  by  the  Plain  tiff  seemed 
to  render  a  circuity  of  action  necessary.  Upon  the  Plaintiff's 
recovery,  the  Defendant  would  be  entitled  to  an  action  against 
the  surveyor,  the  surveyor  and  each  of  the  subcontracting 
parties  in  succession  to  actions  against  the  persons  with  whom 
they  immediately  contracted,  and  last  of  all  the  lime-bumer 
would  be  entitled  to  the  common  action  against  his  own  servant. 
I  hesitated  therefore  in  carrying  the  responsibility  beyond  the 
immediate  master  of  the  person  who  committed  the  injury, and 
]  retained  my  doubts  upon  the  subject,  till  I  had  heard  the  argu- 
ment on  the  part  of  the  Plaintiff,  and  had  an  opportunity  of 
conferring  with  my  Brothers.  They,  including  Mr.  Justice  Bui' 
hr,  are  satisfied  that  the  action  will  lie,  and  upon  reflection,  I 
am  disposed  to  concur  with  them  :  though  I  am  ready  to  confess 
that  1  find  great  difficulty  in  stating  with  accuracy  the  grounds 
on  which  it  is  to  be  supported.    The  relation  between  master  and 

seivaJit 
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servant  as  commonly  exemplified  in  actions  brought  against  the       1799. 
master  is  not  sufficient ;  and  the  general  proposition  that  a  person     "bwh^ 
shall  be  answerable  for  any  injury  which  arises  in  carrying  in**  v. 

to  execution  that  which  he  has  employed  another  to  do,  seems 
to  be  too  large  and  loose.     The  principle  of  Stone  v.  Cart' 
tcright,  with  the  decision  of  which  1  am  well  satisfied,  is  cer- 
tainly applicable  to  this  case :  but  that  of  Littledale  v.  Lord  Lons" 
dale  (a)  comes  much  nearer.     Lord  Lonsdale's  colliery  was  work- 
ed iu  such  a  manner  by  his  agents  and  servants  (or  possibly  by 
his  contractors,  for  that  would  have  made  no  difference)  that 
an  injury  was  done  to  the  Plaintiff's  house,  and  his  Lordship 
was  held  responsible.     Why?    Because  the  injury  was  done  in 
the  course  of  his  working  the  colliery  :  whether  he  worked  it  by 
agents,  by  servants,  or  by  contractors,  still  it  was  his  work : 
and  though  another  person  might  have  contracted  with  him  for 
the  management-of  the  whole  concern  without  his  interference^ 
yet  the  work  being  carried  on  for  his  benefit,  and  on  his  pro- 
perty, all  the  persons  employed  must  have  been  considered  as 
hisagents  and  sei*vants  notwithstanding  any  such  arrangement; 
and  he  must  have  been  responsible  to  all  the  world,  on  the  prin- 
ciple of  sic  utere  tuo  ut  alienum  non  ladas.     Lord  Lonsdale  hav* 
ing  empowered  the  contractor  to  appoint  such  persons  under 
him  as  he  should  think  fit,  the  persons   appointed  would  in 
contemplation  of  law  have  been  the   agents  and  servants  of 
Lord  Lonsdale.     Nor  can  1  think  that  it  would  have  made  any 
difference,  if  the  injury  complained  of  had  arisen  from  his  Lord- 
ship's coals  having  been  placed  by  the  workmen,  on  the  pre- 
mises of  Mr.  Littledale,  since  it  would  have  been  impossible  to 
listinguish  such  an  act  from  the  general  course  of  business  in 
vhich  they  were  engaged,  the  whole  of  which  business  was 
arried  on  either  by  the  express  direction  of  Lord  Lonsdale,  or 
inder  a   presumed  authority  from  him.     The  principle  of  this 
-ase  therefore,  seems  to  afford  a  ground  which  may  be  satis- 
actory  for  the  present  action,  though  I  do  not  say  that  it  is 
ixactly  in  point.     According  to  the  doctrine  cited  from  Blacks 
tone's  Commentaries  if  one  of  a  family  "  layeth  or  casteth"  any 
thing  out  of  the  house  which  constitutes  a  nuisance  the  owner 
IS  chargeable.     Suppose  then  that  the  owner  of  a  house,  with  a 
i^iew  to  rebuild  or  repair,  employ  his  own  servants  to  erect  a 
Wd  in  the  street  (which  being  for  the  benefit  of  the  public  they 
luay  lawfully  do)  and  they  carry  it  out  so  far  as  to  encroach 

M  3  U.  BL  267. 299.  Tlie  facts  of  that  case  are  to  be  collected  from  the  pleadings^ 

p  0  4  unreasQL&ably 
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nnreasonably  on  the  highway,  it  is  clear  that  the  oiraervodd 
be  guihy  of  a  nuisance :  and  1  apprehend  there  can  be  but  lit 
tie  doubt  that  he  would  be  equally  guilty  if  he  bad  coatractd 
with  a  person  to  do  it  for  a  certain  sum  of  money,  instewltf 
employing  his  own  servants  for  the  purpose ;  for  in  contem;^ 
tion  of  law  the  ereclion  of  the  hord  would  equally  be  his  uti 
if  that  be  established  we  come  one  step  nearer  to  ihis  ax. 
Here  the  Defendant  by  a  contractor,  and  by  agents  under  ka, 
was  repairing  his  house :  the  repairs  were  done  at  his  espenw, 
and  the  repairing  was  his  act.  If  then  the  injury  complained  rf 
by  the  Plaintiff  was  committed  in  the  course  of  making  iHw 
rRpairB,  I  am  unable  to  distinguish  the  case  from  that  of  ereci- 
iug  the  hord,  or  from  Littledaltv.  Lord  Lomdafe,  unless  iodnl 
a  distinction  could  be  maintained  (which  however  1  do  not  tbiil 
possible)  on  the  ground  of  the  lime  not  having  been  delirnrf 
on  the  Defendant's  premises,  but  only  at  a  place  close  to  tbo, 
with  a  view  to  being  carried  on  to  the  premises  and  consumri 
there.  My  Brother  Duller  recollects  a  case  which  he  wodi 
have  staled  more  particuhirjy,  had  he  been  able  to  attend,  ll 
was  this:  a  master  having  employed  his  servant  to  do  someset 
the  servant  out  of  idleness  employed  another  to  do  it,  and  ibl 
person  in  carrying  into  execution  the  orders  which  bad  bat 
given  (o  the  servant  committed  an  injury  to  the  Plaintiff,  fa 
which  the  master  was  held  liable.  The  responsibilityni 
thrown  on  the  principal  from  whom  the  authority  oiigiiaBy 
moved.  This  determination  is  certainly  highly  convenieoI,>Bl 
beneficial  to  the  public.  Where  a  civil  injury  of  the  kindiHf 
complained  of  has  been  sustained  the  remedy  ought  to  beob* 
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he  civil  law,  it  is  perfectly  clear  that  our  law  carries  such 
►ility  much  furtherl  Thus  a  factor  is  not  a  servant :  but 
ng  employed  and  trusted  by  the  merchant,  the  latter  ac- 
ding  to  the  case  in  Salkeld  is  responsible  for  his  acts, 
ere  are  besides  this  other  cases.  As  where  a  person  hires  a 
ch  upon  a  job,  and  a  job-coachman  is  sent  with  it,  the  per- 
i  who  hires  the  coach  is  liable  for  any  mischief  done  by  the 
ichman  while  in  his  employ,  though  he  is  not  his  servant. 

1  all  remember  an  action  for  defamation  brought  against  Tat- 
\aU  who  was  the  proprietor  of  a  newspaper,  with  sixteen 
lers  :  the  libel  was  inserted  by  the  persons  whom  the  pro- 
etors  had  employed  by  contract  to  collect  news,  and  com- 
se  the  paper,  yet  the  Defendant  was  held  liable.  Now  this 
\  strong  case  to  shew  that  it  makes  no  difference  whether 
J  persons  employed  by  the  Defendant,  were  employed  on  a 
wtum  meruit,  or  were  to  be  paid  a  stipulated  sum.  In  Rost^ 
U  V.  Prior,  Salk.  460.  an  action  for  the  continuance  of  a 
isance  was  held  to  lie  against  the  Defendant  though  he  had 
derlet  the  building  which  was  the  subject  of  it,  and  though 
3  Plaintiff  had  recovered  agcaiust  him  in  a  former  action  for 

2  erection  of  the  nuisance;  for  the  Court  said  "  he  affirmed 
5  continuance  by  his  demise,  and  received  rent  as  a  consider- 
on  for  it."    That  case  is  analogous  to  the  present ;  the  ground 

the  decision  having  been,  that  the  Defendant  was  benefited 
'  the  nuisance  complained  of.  It  is  not  possible  to  conceive 
i^ase  in  which  more  mischief  might  arise  than  in  the  present, 
the  various  subcontracts  should  be  held  sufficient  to  defeat 
B  Plaintiff  of  his  action.  Probably  he  would  not  be  able  to 
ice  them  all,  since  none  of  the  parties  could  give  him  any 
brmation,  and  consequently  he  might  be  turned  round  every 
le  he  came  to  trial. 

RoOKE  J.  1  am  of  the  same  opinion.  He  who  has  work  going 
for  his  benefit,  and  on  hisownpremise8,mu8tbe  civilly  answer- 
le  for  the  acts  of  those  whom  he  employs.  According  to  the 
inciple  of  the  case  in  2  Lev.  it  shall  be  intended  by  the  Court, 
it  he  has  a  control  over  all  those  persons  who  work  on  his  pre- 
ses,  and  he  shall  not  be  allowed  to  discharge  himself  from  that 
tendment  of  law  by  any  actor  contract  of  his  own.    He  ought 

reserve  such  control,  and  if  he  deprive  himself  of  it,  the  law 
il  not  permit  him  to  take  advantage  of  that  circumstance 

order  to  screen  himself  from  an  action.  The  case  which  has 
^n  supposed  of  the  lime  having  been  deposited  at  a  distance 
om  the  Defendant 'S  house,  and  the  accident  having  happened 
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Busk 

V. 

Stbinmaw. 


there  does  not  apply:  for  here  a  person  acting  under  the  gene- 
ral employment  of  the  Defendant  brought  a  quantity  of  lime 
to  the  premises^  and  deposited  it  without  any  objection  being 
made  by  any  person  there,  whereas  it  was  the  duty  of  the  De- 
fendant to  have  provided  a  person  to  superintend  those  em- 
ployed in  his  work.  The  person  from  whom  the  whole  autho- 
rity is  originally  derived,  is  the  person  who  ought  to  be  an- 
swerable, and  great  inconvenience  would  follow  if  it  were  othe^ 
wise.  There  is  such  a  variety  of  subcontracts  in  this  case,  as 
rarely  occurs,  but  this  serves  only  to  illustrate  more  strongly 
the  mischief  which  would  ensue  should  we  depart  from  the 
doctrine  in  Stotie  v.  CartwrigfU.  In  that  case,  and  in  Littkdale 
T.  Lard  Lonsdale,  the  safest  rule  was  adopted.  The  Plaintiff 
may  bring  his  action  either  against  the  person  from  whom  the 
authority  flows,  and  for  whose  benefit  the  work  is  carried  on, 
or  against  the  person  by  whom  the  injury  was  actually  com- 
mitted. If  the  employer  suffer  by  the  acts  of  those  with  whom 
he  has  contracted  he  must  seek  his  remedy  against  them. 

Rule  discharged. 


ApHl  trtb. 

The  conditioo 
of  a  replefiD 
bond  is  not 
satisfied  by  a 
prosecution  of 
ttie  sait  in  the 
county  court, 
but  the  plaint 
if  removed  by 
re,  fa,  lo,  into 
a  superior 
court  must  be 
prosecuted 
ihtre  with  ef- 
fect, and  a  re- 
turn made  if 
adjudged  thne. 


GwiLLiM  V.  Thomas  Holbrook. 

TT^EBT  on  a  replevin  bond  by  the  assignee  of  the  sheriff  of 
-■^  Middlesex.  The  declaration  stated  the  Plaintiff's  having 
distrained  as  bailiff  pf  the  mayor  and  commonalty  and  citizens 
of  the  city  of  London  governors  of  the  house  of  the  poor  com- 
monly called  Saint  Bartholomew's  Hospital  near  fVest-Smithfieli 
London  of  the  foundation  of  King  Henry  the  Eighth,  and  pro- 
ceeding in  the  usual  way,  set  out  the  bond  and  condition  which 
was  that  JR.  Holbrook  should  "  appear  at  the  next  county 
"  court  for  the  county  of  Middlesex  to  be  holden  at  &c.  and 
"  then  and  there  prosecute  his  action  with  effect  against  the 
"  Plaintiff  for  taking  and  unjustly  detaining  his  cattle  &c. 
"  and  make  return  thereof  if  return  thereof  should  be  ad- 
" judged  by  law;"  it  then  averred,  that  a  plaint  was  duly 
levied  ut  the  next  county  xourt  by  R,  Holbrook,  and  removed 
into  this  court  by  recordari  facias  loquelam;  that  B.  Holbrook 
made  default  and  judgment  was  given  for  a  return;  that  the 
bond  was  thereby  forfeited  and  was  in  consequence  duly 
assigned  &c. 

Plea.   Actionem  nan,  ''because  he  says,  that  the  said  JR. Ud' 
brook  did  appear  at  the  county  court  for  the  said  county  of  Mid' 

11   '  dlesa 
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X  holden  next  after  the  making  of  the  said  writing  obligatory        1 799. 
I  the  said  declaration  is  mentioned,  and  did  then  and  there      gwiliim 
ecute  his  action  with  effect  against  the  Plaintiff  for  taking    ^^    w^ 
unjustly  detaining  his  said  cattle  goods  and  chattels,  and 
inued  to  prosecute  the  same  with  effect  until  the  record  of 
said  plaint^in  the  said  declaration  mentioned  was  duly'had 
removed  into  the  said  Court  of  our  said  lord  the  King  of  the 
ch  aforesaid  by  virtue  of  the  said  writ  of  our  said  lord  the 
^  of  recordari  facias  loquelam  in  the  said  declaration  also 
tioned  to  wit  at  &c.    And  this  &c.     Wherefore  &c.     " 
eneral  demurrer,  and  joinder. 

e  Blanc  Serjt.  in  support  of  the  demurrer,  contended  that  by 
condition  of  the  bond  it.  Holbrook  was  not  merely  bound  to 
lecute  his  suit  with.effect  in  the  county  court,  but  to  follow  it 
the  court  above,  and,  to  make  a  return,  wherever  such  re- 
I  should  be  legally  adjudged:  he  cited  Anon.  Fortes.  209. 
hols  V.  Newman,  Fortes.  361.  and  Vaughan  v.  Norris,  Cas. 
}.  llardw.  137. 

hepheid  Serjt.  who  was  to  have  argued  on  the  other  side, 
litted  that  the  present  case  could  not  be  distinguished  from 
;e  cited ; 
nd  the  Court  were  of  the  same  opinion. 

Judgment  for  the  Plaintiff,  (a) 

Vid.  etiani  Ckafman  et  af  v.  Butcher,  Oath.  248.    Lane  v.  Foulk,  Comb,  228. 


Tippet  and  Others  v.  May  and  Two  Others.  April soik. 

kKCLARATioN  in  ossumpsit  against  three.  Two  of  the  De-  ^JJ^^t^Siwe- 
fendants  pleaded  a  debt  of  record  by  way  of  set-off,  two  pleaded  a 
lOut  taking  any  notice  of  the  third.  The  Plaintiffs  replied  b'^'iljj  ^t 
tiel  record,  and  gave  a  day  to  produce  the  record  to  the  two  off:  the  Plaio- 
iendants  who  pleaded,  but  entered  no  suggestion  on  \'^Q  iuitum^ti^A 
respecting  the  third.  K«^«  •  ^'•y  *® 

'o  this  there  was  a  general  demurrer,  and  joinder.  f^ndanu,  but 

larshall  Serjt.  in  support  of  the  demurrer.    The  ground  of  ®°*®"*^"*^*"fi'' 
demurrer  is,  that  as  two  of  the  three  Defendants  have  pleaded,  specting  the 
the  Plaintiffs  have  given  them  a  day  to  produce  the  record,  demoiwiiwS 
lOut  suggesting  any  thing  with  resggct  to  the  third,  the  action  tbe  action  be- 

iscon tinned  as  to  him,  and  that  a  discontinuance  as  to  one  n^a'^dgi" 

meat  muit  be 
given  against  the  Plaintiff,  even  though  the  Defendant*'  plea  were  bad.  (o) 

I  Vide  Eoerard  v.  PaterMU,  6  Taont  626.    If  iai ^  v.  I4nn,  X  B.  Sc  C.  460. 

Defendant 
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1799.       Defendant  is  a  discontinuance  as  to  all.     It  is  a  settled  rule  of 
i|.,pp„       law  that  a  suit  must  be  continued  from  its  commencement  to 
j9.  its  conclusion  without  any  chasm ;  and  that  any  chasm  is  a  dis- 

continuance. In  Gilb.  Hist.  C.  P.  150.  158.  it  is  said  that  if  a 
Defendant  pleads  to  part  and  says  nothing  to  the  other  part, 
and  the  Plaintiff  replies  to  such  plea  without  taking  judgment 
for  the  part  not  answered  to,  it  is  a  discontinuance,  because  he 
does  not  follow  his  entire  demand  in  the  court.  So  if  he  demur 
generally,  for  he  ought  to  have  prayed  judgment  upon  nil  dial 
for  that  part.  1  Roll,  Abr,  Jo.  487.  488.  And  this  rule  ap- 
plies not  only  to  the  subject-matter  of  the  cause,  but  also  to 
the  parties.  1  RoL  Abr.  fo.  488.  Com.  Dig.  Pleader  (W.  3). 
Thus  in  Bra.  Abr.  Discontinuance  de  Process,  pi.  92.  Replevin 
against  three,  avowry  by  one,  and  so  to  issue,  and  the  two  others 
said  they  came  in  aid  of  the  avowant,  yet  if  the  two  have  not  a 
day  given  and  continuance  on  the  roll  from  day  to  day,  all  is 
discontinued :  and  pi.  8.  Replevin  against  three  of  a  taking  in  S. 
one  appeared  and  avowed  for  himself  in  B.  and  traversed  the 
taking  in  S.  and  made  avowry  to  have  a  return  which  passed  for 
the  Plaintiff,  and  he  prayed  judgment,  and  it  was  determined  that 
as  no  proceeding  was  againstthe  other  two,  all  was  discontinued, 
for  the  proceeding  shall  be  made  to  continue  against  those  who 
make  default,  otherwise  it  is  a  discontinuance.  Green  v.  Char- 
nock  and  another,  Cro.  Eliz.  762.  is  to  the  same  effect.  The 
rule  holds  also  where  a  Plaintiff  makes  default.  Paston  v.  Lusher, 
Yelv.  155.  If  it  be  contended  on  the  other  side  that  a  plea  of 
set-off  by  two  Defendants  in  an  action  against  three  is  bad,  still 
the  Plaintiffs  will  not  be  entitled  to  judgment  on  this  record  for 
bv  the  discontinuance  the  cause  is  out  of  court. 

Shepherd  Serji.  contrd.  Though  the  question  immediately  in 
issue  on  this  demurrer  be,  whether  the  replication  which  the 
Plaintiffs  have  put  in  be  sufficient  in  law  to  answer  the  De- 
fendant's plea,  still  if  we  can  shew  that  the  plea  itself  is  bad, 
they  cannot  have  judgment.  Indeed  if  we  were  to  amend  cor 
replication  the  Defendants  would  be  under  the  same  diflBculty. 
No  authority  has  been  adduced  to  shew  that  discontinuance  is 

tlie  subject  of  demurrer,  (a) 

Eyrb 

f«>  Se<»  rrVfAjf  V.  Pearh,  1  ^Ik.  179.  **  take  his  judpinent  for  that  at  hji^ 

aiwl    ^Ittrkri  V.  Johnson,  \  Sulk.  180.  in  **dicit;  for  if  be  dfinnrs  or  plead««v<^ 

the  former  uf  \Kiiirh  cases  Lord  Ch.  J.  *MhG  ivbole  action   is   diicontiaoed**' 

iluft  iiaid  *Mf  a  pica  begin  only  as  ao  However,  the  doctiine  in  Crosi  v.  Bi^' 

**  answer  to  part,  and  is  in  truth  but  an  son,  1  Stdk.  3-  res.  9.  seems  scarcely  f** 

^*  inswcr  to  part,  it  is  a  discontinuance  roncileable  with  those  cases:  thereto 

f*  Aod  the  Plaintiff  most  not  demur  bat  Defendant  having  discontinned  by  eos- 

dBdiPf 
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Eybe  Ch.  J.  There  is  no  rule  in  pleading  more  certain  than  1799. 
hat  if  a  party  can  trace  back  the  vices  in  the  pleadings  to  the  Yipptx 
irst  fault  he  has  a  right  to  take  advantage  of  it  on  demurrer.  v. 

But  he  cannot  ask  the  judgment  of  the  Court  unless  he  appear 
m  the  record  to  be  capable  of  demanding  judgment,  (a)  Now 
n  this  case  the  Plaintiffs,  having  replied  to  a  plea  by  two  of 
he  Defendants  without  taking  notice  of  the  third  against  whom 
Jiey  declared,  have  made  a  discontinuance ;  the  cause  there- 
'ore  being  discontinued,  judgment  must  be  given  against  the 
Plaintiffs,  for  they  are  not  in  a  situation  to  take  advantage  of 
!he  badness  of  the  Defendants'  plea. 

RooKE  J.    The  Plaintiffs  not  being  in  court,  cannot  call 
upon  the  Court  to  give  them  Judgment. 

Per  Curiam, 

Leave  given  to  amend  on  payment  of  costs.  (6) 

--         ---^ 

doding  hii  demarrer  to  the  Plaintiff't  joined.    Thus  in  Woodward  v.  Roinnaon^ 

replication  with  a  prayer  qnod  narratin  I  Str.  SOf .  wliere  the  Defendant  having 

prwtftela  eassetuTf  it  was  held  t)iat  the  pleaded  a  had  plea  to  the  1st  count, 

Plaiotiff  had  his  election  to  take  judg-  and  in  bis  2d  plea  pleaded  to  part  only 

mcnt,  or  to  join  in  demnrrer,  and  that  of  the  other  counts,  the  Plaintiff  in  bis 

hsfing  done  the  latter,  the  Conrt  might  replication  merely  tendered  issue,  and 

give  himjnd^nient  upon  the  whole  record,  the  Defendant  demurred;  the  Court 

fa)  So  **  When  Plaintiff  makes  repli-  held  that  though  there  was  a  disconti- 

"  cation,  sur-rejoinder,  &c.  and  thereby  nuance,  yet  the  pleading  being  of  the 

'^itappeareth  that  upon  the  whole  mat-  same  terra,  the  Plaintiff  might  still  take 

"  ter,  and  record,  the  Plaintiff  hath  no  judgment  by  nihil  dicit  for  so  much  as 

**  cause  of  action,  he  shall  never  have  was  uncovered  by  the  plea.    Accord- 

"jadgmeot,  althonith  that  the  bar  or  re-  ingly  the  case  was  adjourned,  and  the 

^*  joinder  be  insnfiicient  in  matter;  for  Plaintiff  having  set  the  matter  right,  had 

''the  Court  ought  to  judge  vpon  the  judgment  on  the  demurrer.  To  the  same 

**»bole  record."  Doctor  /^nnAnm's  case,  effect  is  Vincenl  v.  Ueston^  i  Ld,  Roynim 

ACiK  130.  6.   See  also  in  confirmation  of  716.   But  it  is  to  be  observed,  that  in 

thii,  Htd^ay*a  caj»e,  S  Co,  52.  6.  and  those  cases  the  Plaiutifis  were  not  al- 

Tnnur^s  case,  8  Co.  i3S.  b,  lowed  to  have  judgment  until  the  dis- 

(b)  Had  the  demurrer  been  of  the  continuances  were  done  away,  although 

lame  term  with  the  record,  it  seems  the  the  Defendant!  had  committed  the  tirst 

yUintiff  wonid  have  been  entitled  de  fault  upon  the  record.    Vid.  etiam  Mid* 

j»i  to  enter  a  suggestion  after  demurrer  dletvn  v.  CAescrmaa,  Veto.  65. 


Griffiths  v,  Eyles.  iipHiaoth. 

T^His  was  an  action  of  debt  for  an  escape  out  of  execution,  ^pe^DSfend^ 
■^  against  the  Defendant  as  warden  of  the  Fleet,   Pleas.   Ist,  ant  pleaded  a 

negligent  es* 
cape  and  voluntary  return  since  which  the  prisoner  had  been  safely  kept.  Plaintiff  In  his  repli- 
cation admitted  the  negligent  escape  and  voluntary  retnrn,  but  alleged  that  the  prisoner  had  not 
bfea  safely  kept  since  that  time,  having  agnin  escaped,  which  was  a  different  escape  from  that 
Mentioned  in  the  plea,  and  the  same  for  which  the  action  was  brought.  Defendant  in  his  re- 
joioder  traversed  the  allegation  that  the  prisoner  had  not  been  safely  kept,  and  then  pleaded  to 
the  latter  part  of  the  replication  as  to  a  new  assignment,  a  negligent  escape,  voluntmry  retnm, 
aad  safe  keeping  since,  in  the  same  manner  as  in  the  plea.  This  latter  part  of  the  rejoinder  the 
Conrt  refused  to  strike  ont  on  motion,  but  held  it  bad  on  special  demurrer. 

A  pleft  that,  if  the  prisoner  escaped  several  times  (without  specifying  them),  he  returned  aa 
•Aen,  if  bad.  («) 

(a)  Vidt  Chambtrsw.Jonts,  llEa^t,  406.  ., 
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1799.        Kii  debeii     2d,  That  the  escape  was  without  the  knowledgi 
Gbifpiths    privity  consent  or  permission  of  the  Defendant,  and  against  hii 
t».  will,  and  that  before  he  knew  of  the  escape,   and  before  th( 

filing  of  the  bill  the  prisoner  voluntarily  and  of  hia  own  acconi 
returned  back  into  the  custody  of  the  Defendant,  and  con- 
tinually from  thenceforth  hitherto  hath  been  and  still  is  then 
kept  and  detained  in  execution  at  the  suit  of  the  said  Plaintiff 
This  was  accompanied  by  an  affidavit  on  the  part  of  the  Defend* 
ant  according  to  the  provisions  of  8  &  9  Will.  3.  c.  27.  s.  6.  that 
the  escape  was  without  his  privity.  The  Plaintiff  in  his  replica- 
tion, 1st,  joined  issue  on  nil  debet;  2dly,  admitting  that  the  es- 
cape was  without  the  privity  of  the  Defendant  and  that  the  re- 
turn to  prison  was  voluntary,  went  on  to  allege  that  the  prisoner 
had  not  from  thenceforth  been  kept  and  detained  in  the  custody 
of  the  Defendant,  but  that  after  he  had  so  returned  into  cus- 
tody and  after  the  Defendant  had  notice  of  the  former  escape, 
and  before  the  exhibiting  the  bill,  the  Defendant  permitted  and 
suffered  the  prisoner  to  escape  and  go  at  large  in  manner  as 
the  Plaintiff  had  complained  against  him,  "  which  said  last- 
*'  mentioned  escape  is  another  and  different  escape  than  the 
escape  mentioned  in  the  plea  of  the  Defendant  so  by  him 
lastly  above  pleaded  in  bar  as  aforesaid,  and  was  and  is  the 
''very  same  identical  escape  for  which  the  said  Plaintiff  brought 
*'  this  action  and  exhibited  his  aforesaid  bill,  and  this,"  &c. 

The  Defendant  in  his  rejoinder  having  traversed  the  all^ 
gation  that  the  prisoner  had  not  been  safely  kept  since  his 
voluntary  return,  with  a  verification  in  the  usual  way,  pro- 
ceeded :  '*  And  as  to  the  said  supposed  escape  so  by  the  said 
Plaintift'  newly  assigned  actionem  non,  because  if  any  such 
escape  so  newly  assigned  was  made  by  the  said  prisoner  the 
*'  same  was  so  made  by  the  said  prisoner  privately  and  without 
"  the  knowledge  privity  consent  or  permission  of  the  Defend- 
''ant  and  against  his  will,  and  that  afterwards  and  before  the 
"  Defendant  knew  of  such  escape  and  before  the  filing  the  bill 
''of  him  the  said  Plaintiff  against  the  said  Defendant  in  this 
"  behalf,  to  wit,  on  8cc.  at  &c.,  the  said  prisoner  voluntarily 
"and  of  his  own  accord  returned  back  again  into  the  custody 
"  of  the  said  Defendant,  and  continually  from  thenceforth 
"  hitherto  hath  been  and  still  is  kept  and  detained  in  the  cus- 
''  tody  of  the  said  Defendant  in  execution  at  the  suit  of  the 
''  said  Plaintiff  for  the  debt  and  damages  aforesaid  in  form  afore- 
''said  recovered  by  the  said  Plaintiff;  which  said  escape  in 
"  this  plea  mentioned,  if  any  such  was  made>  is  the  same  escape 

"  whereof 
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eof  the  said  Plaintiff  hath  above  in  his  said  new  as-       1799. 
tent  in  this  behalf  alleged  against  him  the  said  Defend-    GRiwmnt 

And  this  8ic.  wherefore  he  prays  judgment  if  the       ^  •. 
Plaintiff  ought  to  have  or  maintain  his  aforesaid  ac- 
in  respect  of  the  premises  so  newly  assigned  against 
•'&c. 

Blanc  Serjt.  in  the  last  term  moved  to  strike  out  the  lat- 
t  of  the  rejoinder,  contending  that  the  Defendant  had 
d  two  rejoinders,  which  he  could  not  do  even  with  the 
)f  the  Court,  much  less  without  it :  and  that  it  was  like 
36  of  a  Defendant  pleading  two  pleas  without  the  leave 
:  Court,  where  the  Plaintiff  may  apply  to  the  Court  to 
out  one  of  them,  (a) 

yherd  Serjt.  opposed  the  application  in  the  first  instance, 
ged  that  as  the  replication  was  in  the  nature  of  a  new 
ment,  the  Defendant  was  obliged  to  put  in  this  sort  of 
ler  in  order  to  meet  the  allegation  of  a  voluntary  escape 
latter  part  of  the  replication. 

IE  Ch.  J.  There  is  a  difference  between  this  case,  and  that 
pleas  pleaded  without  leave  of  the  Court :  the  two  pleas 

tinctfrom  each  other :  this  is  but  one  rejoinder  containing 
matter;  it  may  be  a  subject  for  demurrer,  but  not  for  the 

>e  of  the  summary  jurisdiction  of  the  Court. 

onsequence  of  this  intimation  from  the  Court  a  special 
rer  was  afterwards  put  in,  assigning  for  causes,  "  that  the 
rejoinder  is  double  and  multifarious  in  this,  that  itcontains 
eparate  and  distinct  answers,  and  offers  two  separate  and 
net  issues  upon  the  aforesaid  replication  of  the  Plain- 

0  the  said  plea  of  the  Defendant,  so  by  him  lastly  above 
led  in  bar,  .whereas  only  one  issue  could  or  ought  to 

been  offered  or  taken  upon  the    said    replication  or 

1  the  matter  therein  contained,  and  that  the  said  rejoin- 
is  also  double  and  informal  in  this,  that  it  offers  to 
in  issue  two  distinct  and  different  escapes,  whereas  the 
jtiff  hath  originally  declared  upon  and  in  his  subsequent 
cation  hath  supported  his  said  declaration  by  only  one 
pe,  and  that  according  to  the  rules  of  good  pleading  the 
rejoinder  should  and  ought  to  have  been  confined  to  and 

has  been  said  that  in  snch  case    ler  J.    Bedford  ▼.  Gatfieldf  H,  S6  G.  .1. 
ble  plea  is  a  nullity,  and  th«    K.B.  Tiiits  Pr.d&b.^lSellwiCB  Pr,%96. 
may  tign  jodgmenty  ytr  Bui' 

"  have 
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1799.       "  have  concluded  with  a  traverse,  which  is  thereby  taken  on  th 
OAirriTBfl    ''  ^^^  escape  so  set  forth  in  the  said  replication  of  the  said  Plaid 

tiff,  yet  the  said  Defendant  hath  very  unnecessarily  and  inarti 

ficially  extended  the  said  rejoinder  to  further  and  other  an* 

different  matter  by  way  of  supposed  second  answer  to  th 

said  replication,  whereas  only  one  answer  could  or  ough 

to  have  been  made  to  and  only  one  issue  offered  or  takei 

upon  the  said  replication  or  in  or  by  the  said  rejoinder;  and  tht 

*'  the  matter  so  secondly  alleged  in  the  said  rejoinder  is  no  answei 

''  to  the  said  replication,  nor  direct  or  positive  denial  of  th( 

''  escape  therein  mentioned,  but  only  an  argumentative  denial 

'*  of  such  escape,  whereas  the  said  escape  should  have  been 

"  expressly  and  directly  traversed  and  denied  by  the  said  re- 

"  joinder;  and  that  the  said  rejoinder  is  calculated  to  occasion 

"  the  trial  of  two  separate  issues  upon  one  and  the  same  fact,  and 

**  also  to  introduce  a  vexatious  and  unnecessary  length  of  plead- 

**  ing  in  this  cause;  and  that  the  said  rejoinder  is  repugnant  and 

"  informal  in  this,  that  although  in  one  part  thereof  it  consider! 

"  the  said  replication  and  answers  the  same  as  being  a  replica- 

*'  tion,  yet  in  another  part  thereof  it  considers  the  said  repUca- 

"  tion  as  being  a  new  assignment,  and  professes  to  answer  the 

"  same  accordingly,  and  that  the  said  rejoinder  is  in  varioui 

"other  respects  repugnant,  multifarious,  insufficient  and  in- 

"  formal." 

« 

Joinder  in  demurrer. 

Le  RIanc  in  support  of  the  demurrer  now  contended,  that  if 
this  rejoinder  should  be  allowed  the  pleadings  might  go  on  » 
injiriiium,  for  if  the  Plaintiff  were  to  sur-rejoin  in  the  same  man- 
ner as  he  had  replied,  the  Defendant  might  rebut  in  the  same 
manner  as  he  had  rejoined,  and  so  a  new  issue  would  be  created 
at  every  stage  of  the  pleadings ;  and  that  it  was  a  clear  rule  in 
pleading  that  issues  could  not  be  multiplied  after  the  plea. 

Shepherd  Serjt.  contra,  again  insisted  that  as  the  Defendant 
could  not  give  in  evidence  a  negligent  escape  and  voluntary 
return  in  answer  to  the  allegation  of  a  voluntary  escape  in  the 
latter  part  of  the  replication  without  putting  it  on  the  record, 
^he  Defendant  might  be  deprived  of  a  fair  defence,  unless  the 
rejoinder  were  allowed ;  and  urged  that  the  form  of  the  rejoinder 
was  the  consequence  of  the  unusual  and  ingenious  way  of 
pleading  adopted  in  the  Plaintiff's  replication. 

Eyre  Ch.  J.  If  the  observation  be  well-founded,  that  the  com- 
mon forms  of  replication  in  these  cases  stop  at  the  allegation,  that 

12  the 
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he  warden  has  not  kept  the  prisoner  in  custody  since  the  first       1799.' 

'oluntary  return,  the  consequence  is,  that  this  replication  is  not    omFFiTHf 

aerely  ingenious  but  informal,  and  my  doubt  has  been,  whether       ^• 

he  first  fault  was  not  committed  by  the  Plaintiff.  But  in  truth  it 

eems  to  me  that  the  latter  part  of  the  replication  is  nothing 

lore  than  an  amplification  of  the  denial  that  the  Defendant' 

lad  kept  the  prisoner  in  safe  custody;  it  amounts  to  this,  that 

le  had  not  kept  him  in  safe  custody,  for  he  had  permitted  him 

0  escape  afterwards.     It  does  not  appear  to  me  that  this  re- 

>inder  will  enable  the  Defendant  to  give  in  evidence  any  se- 

ond  voluntary  return.     The  Defendant  by  his  plea   excuses 

D  escape,  upon  the  ground  of  the  prisoner  having  voluntarily 

^turned  and  remained  in  his  custody  ever  since.     Now  put 

lie  case  that  the  prisoner  had  made  two  or  three  escapes,  and 

ad  returned  as  many  times,  the  Defendant  was  bound  to  state 

bem  all  in  his  plea,  in  order  to  establish  the  averment  that  the 

risoner  had  been  kept  safe  in  custody  ever  since.     If  this  be 

ot  the  case,  the  pleadings  may  go  on  for  ever.     The  Defend- 

nt  therefore  has  made  the  real  fault,  as  there  is  nothing  in  the 

^plication  in  the  nature  of  a  new  assignment.     Perhaps  had 

ie  Plaintiff  merely  traversed  the  allegation  in  the  Defendant's 

lea,  it  would  have  been  sufficient  and  the  shortest  way,  though 

do  not  think  him  wrong  for  putting  in  a  more  explicit  con- 

adiction. 

The  Court  however  gave  the  Defendant  leave  to  amend  on 
ftyment  of  costs,  intimating  at  the  same  time  that  it  must  be 
jme  in  such  a  way  as  not  to  preclude  the  question  being 
"Ought  to  issue  as  soon  as  possible. 

Accordingly  the  Defendant  amended  his  second  plea  by  in- 
•  rting  an  allegation  "  that  //*  tlie  said  prisoner  did  at  any  time  or 
f tines  after  the  said  commitment  6cc.  go  at  large  from  and  out 
of  the  said  prison  of  the  Fleet  and  from  and  out  of  the  custody 
of  him  the  said  Defendant,  he  the  said  prisoner  so  escaped 
and  went  at  large  privately  and  without  the  knowledge  &c. 
of  him  the  Defendant  and  against  his  will;  and  that  if  any 
much  escape  or  escapes  was  or  were  so  made  the  said  prisoner 
wffter  such  escape  or  escapes  and  before  the  Dejendant  knew  of 
much  escape  or  escapes  and  before  the  filing  of  the  bill  voluntarily 
tand  of  his  own  accord  returned  back  again  into  the  custody  of 
the  Defendant  and  continually  from  thenceforth  until  and  at 
Ihe  time  of  the  commencement  of  the  suit  was  and  hath  been 
and  still  is  kept  and  detained,"  &c. 

VOL.  u  E  K  Upon 
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1799.  Upon  this  Le  Blanc  againapplied  to  the  Court  and  contended^ 

that  this  plea  by  no  means  complied  with  their  injunction^  and 
was  80  framed  as  to  afford  no  probability  of  any  issue. 

Eyre  Ch.  J.    The  defendant  knows  and  is  bound  to  know 
the  state  of  his  prison,  and  whether  there  has  been  an  involun- 
tary escape  and  a  subsequent  return  and  safe  keeping  of  the 
prisoner  since  that  time,  or  whether  there  has  been  no  escape 
at  all.     If  there  has  been  one  escape  and  one  return,  or  if 
there  have  been  ten  escapes  and  ten  returns,  and  the  Defend- 
ant thinks  fit  to  plead  them,  and  to  insist,  that  independent  of 
such  escapes  the  prisoner  has  been  kept  in  safe  custody,  he  is 
at  liberty  to  do  so.     But  he  cannot  plead  hypothetically  that 
if  there  has  been  any  escape  there  has  also  been  a. return.  He 
must  either  stand  upon  an  averment  that  there  has  been  do 
escape  or  that  there  have  been  one,  two,  or  ten  escapes,  after 
which  the  prisoner  retuiiied,  and  that  having  kept  him  in  cus- 
tody since  that  time  he  is  entitled  to  give  that  answer  to  the 
Plaintiff's  charge.    The  Defendant  must  take  upon  himself  to 
state  the  escapes  specifically,  that  the  Plaintiff  may  have  an 
opportunity  of  combating  his  assertion.    With  respect  to  the 
Plaintiff's  replication  it  never  abandoned  the  escape  laid  in  the 
declaration.    To  that  escape  the  Defendant  pleaded  what  was 
an  answer  as  far  as  it  went;  in  reply  to  which  the  Plaintiff  admit* 
ted  the  fact  of  the  Defendant's  plea,  but  added,  that  he  did  not 
complain  of  the  escape  previous  to  the  return,  but  that  the  De- 
fendant had  not  kept  the  prisoner  in  custody  since  that  return. 
The  Court  again  gave  the  Defendant  leave  to  amend,  by  strik- 
ing out  the  latter  part  of  the  rejoinder  which  had  been  demurred 
to,  and  leaving  the  traverse  of  the  allegation,  that  after  there- 
turn  of  the  prisoner,  and  after  notice  of  the  former  escape,  the 
Defendant  voluntarily  permitted  the  prisoner  to  escape,  (a) 

(a)  The  Defendant  having  amended  any  escape  previoas  to  the  notice.  Upoi 

accordingly,  issae  wan  joined  on  1  he  tra-  this  the  Lord  Chief  Justice  noniaitec 

verse,  and  the  canse  came  on  to  be  tried  him,  holdini^,  that  the  first  escape  ov 

before  Eyre  Cb.  J.  at  the  Guildhall  sit-  still  remain  the  gist  of  the  action,  va 

tings  aAer  this  term.    At  the  trial  the  would  be  purged  or  not,  as  It  sboolc 

Plaintiff  proved  a  notice  of  an  escape  torn  out  that  the  prisoner  bad  or  ^ 

to  the  Defendant,  and  an  escape  subsc-  not  been  safely  kept  since  bis  vohuatir} 

qoent  to  that  notice,  but  did  not  prove  return  after  that  iscape. 
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Peel  and  Others  v.  Tatlock.  ApHiioxh. 

HIS  action  was  brought  to  recover  100/.  the  amount  of  the  If  A,  become 
Defendant's  subscription  to  a  guaranty  of  600/.  for  the  true  for"5iehonMty 
faithful  discharge  of  the  trust  which  the  Plaintiffs  might  of  c.  whoem- 
)se  in  one  Absalom  Goodrich,  acting  as  cashier  or  superin-  ^^  may  nilan^' 
ling  clerk  in  their  banking-house.  **»"  *d  action 

he  cause  was  tried  at  the  Guildhall  sittings  after  last  Mi-  ty,  tboogh 
Imas  term,  before  Heath  J.  and  a  Special  Jury,  when  the  J**'"*®  ?**" . 

^  .  nave  elapsed 

>wing  facts  appeared  in  evidence.     The  guaranty  was  signed  without  any 
he  5th  October  1790:  Goodrich  continued  in  the  Plaintiffs'  f ^1**^*  ?**!!"/|. 

been  given  of 
ice  till  March  1793,  at  which  time  he  absconded  having  em-  the  embeule- 

sled  money  of  the  Plaintiffs  to  the  amount  of  1292/.  85.  6^.  "f?il.^;{*^ 

Ipril  following  a  correspondence  commenced  between  Good^  iea«t  if  a,  was 

and  the  Plaintiffs,  in  which  the  former,  after  stating  that  w*ii^*the*cirb 

lad  embezzled  four  bills,  went  on  thus :  "  I  should  conceive  cumstance 

,  from  any  other 

may  not  be  unreasonable  to  propose  that  the  gentlemen  quarter, andii. 
tould  make  a  consideration  of  about  300/.  for  the  extra  ex-  °^*  "**V*P" 

.  pear  to  ha?e 

tions  I  have  used  for  the  interest  of  the  house,  and  the  ex-  concealed  it 
\  expences  I  have  been  at  by  having  no  regular  home  in  di^8™|oMli?"il. 
wn  :  perhaps  there  may  be  due  to  me  on  my  own  account  will  not  be  dii- 
)Out  100/.  though  of  this  I  am  not  quite  certain.     If  these  his*guaraniy* 
oposals  could  be  admitted,  I  should  then  stand  a  debtor  to  though  iJ.  ap» 
le  house  about  890/.     My  property  at  home  may  have  cost  gf*en  credit  to 
about  150/.  which  I   freely  offer."     He  then  suggested  ^i  *  •  *®^  ^*  . 
I  (a)  for  balancing  the  books  of  the  house,  by  which  the  Aum  embea* 
ntiffs   might  keep  his  misconduct  secret  from  the  other  ******  W 
ks,  and  havino:  intimated  an  intention  of  retirinsr  into  the 
atry  and  establishing  a  school,  concluded  thus,  "Whatever 
3an   obtain  by  labour  and  industry  above  the  common  ne- 
Bsaiies  for  existence  shall  be  faithfully  appropriated  to  repay 
e  debt  once  a  month  or  once  a  fjuarter  into  the  hands  of  some 
rson  for  your  use.'*  In  answer  to  the  above  the  Plaintiffs  wrote 
tter  dated  the  22d  June  1793,  containing  the  following  ex- 
sions ;  "We  have  no  obj  ection  to  your  adopting  your  proposed 
in  of  tuition,  and  you  may  rest  free  of  apprehension  from 
ing  disturbed  in  a  laudable  pursuit  for  support  of  yourself  and 

This  was  to  be  done  by  entering  it  into  the  books  to  which  the  clerks  had 
pficiency  as  a  loan  to  him  in  the  pri-  access,  under  the  head  of  private  loan, 
ledger  of  the  partners,  and  carrying    marked  with  a  particular  letter. 

Vide  Oxley  v.  Young,  t  H.  Blac.  6lS.  Mmom  v.  Pritdwrd,  2Canipb.  NL 
L3C.    12£ut,S2r. 

E  E  2  .*'  family 
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1799.       "  family,  taking  it  for  granted  that  your  representations  to  as 
PeKt        "  will  be  found  strictly  true.     Indeed  by  such  endeavours  it  is 
».  "  possible  that  you  in  future  may  be  in  a  situation  to  make 

"  some  recompence  for  past  misfortunes,  and  respecting  which 
in  every  conversation  which  we  have  been  obliged  to  enters 
into  we  have  uniformly  expressed  ourselves  with  great  ten- 
^'derness  towards  you.     If  we  had  no  other  motives  for  that, 
"  self-policy  would  dictate  such  conduct."  The  plan  suggested 
by  Goodrich  for  concealing  his  misconduct  from  the  clerks  was 
adopted  by  the  Plaintiffs.     In  the  Summer  of  1795  James  Tat- 
lock  offered  Goodrich,  who  was  then  out  of  employ,  to  proeure 
him  a  place  provided  the  Plaintiffs  would  give  him  a  character: 
upon  which  Goodrich  made  an  application  to  the  Plaintiffs  for 
that  purpose,  and  on  the  15th  September  1795  wrote  them  a 
letter  in  which  were   the  following  expressions  :  "  I  have  just 
'*  waited  on  Mr.  Tatlock,  and  mentioned  in  general  what  you 
remarked  on  my  request,  his  reply  was,  he  would  call  on  you 
himself  this  day  :  it  would  have  pleased  me  better  had  not 
"  that  been  the  case  ;  but  as  I  could  not  with  any  propriety 
*'  forbid  him,  I  must  take  the  consequences.    However  as  I 
"  believe  Mr.  Tatlock  knows  no  more  of  my  concerns  in  your 
**  house  than  what  I  have  told   him  myself  respecting  RUe^, 
'*  Barber  ^c.'s  {a)  losses,  you  will  have  it  in  your  power  to 
speak  in  general  terras  respecting  your  being  considerable 
losers  by  my  imprudence,  and  this  done  with  tenderness  on 
your  part  may  induce  him  to  be  my  friend.     In  regard  to  the 
"  bond,  should  he  mention  it,  and  you  think  proper,  perhaps 
"  making  him  the  offer  of  his  name  may  be  in  my  favour." 
No  evidence   was  given  of  actual  notice  by  the  Plaintiffs  to 
the  Defendant  or  to  any  of  the  other  subscribers  to  the  gua- 
ranty of  Goodrich's  misconduct,  and  the  loss  they  sustained 
thereby,  till  Juli/  1796,  when  actions  were  commenced  against 
the  Defendant,  and  against  his  brother  James  Tatlock  and  one 
5.  Potter  who  were  also  subscribers  ;  these  were  all  consoli- 
dated.    The  learned   Judge  left  it  to  the  jury  to  say  whether 
the  Plaintiffs  had  waved  the  guaranty  and  exonerated  the  De- 
fendant by  making  the  whole  of  Goodrich*^  embezzlement  a 
debt  from  him  ?     The  jury  found  a  verdict  for  the  Plaintiff. 

Le  Blanc  and  SAepAe/rfSerjts.  on  a  former  day  shewed  cause 
against  a  rule  «m  for  a  new  trial,  andcontended,  that  the  guaranty 
was  not  waved  by  anything  which  passed  between  Goodrichva^ 

{n)  These  were  traDsactions  which  did  not  come  within  the  scope  of  tbe pr^ 
lent  case. 
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the  Plaintiffs,  or  by  the  length  of  time  which  had  elapsed  before  1799. 
notice  was  given  to  the  Defendant ;  that  with  respect  to  the  con-  ""p^^^ 
cealment  it  might  have  been  dangerous  for  the  house  to  have  ^  ». 
made  public  the  misconduct  of  their  clerk  and  their  loss  in  con- 
sequence ;  that  by  the  terms  of  the  guaranty  the  Defendant  was 
absolutely  bound  to  answer  for  the  deficiencies  in  Goodrich's  ac* 
counts,  and  that  the  effect  of  the  length  of  time  which  had 
elapsed  was  a  question  for  the  jury  who  had  decided  that  it 
ivas  not  a  waver.  They  urged  that  the  Defendant  had  not  been 
injured  by  the  delay,  as  Goodrich  continued  insolvent  from  the 
time  that  he  committed  the  fraud  to  that  of  his  death,  which 
uras  just  before  the  trial. 

Cockell  and  Heywood  Serjts.  contrcL  insisted  that  the  Plaintift 
had  accepted  Goodrich  for  their  debtor,  by  giving  him  credit  to 
the  amount  of  the  deficiency,  and  entering  it  in  their  books  as  a 
•loan ;  that  the  danger  the  Plaintiffs  might  have  incurred  by 
making  public  the  embezzlement  in  question,  could  not  deprive 
''  the  Defendant  of  his  right  to  notice,  as  in  the  case  of  a  bill  of 
exchange,  where  notice  of  the  drawer's  default  must  be  given  on 
the  earliest  opportunity  lest  his  situation  should  be  altered^and 
that  the  same  rule  held  incases  of  bankruptcy,  and  ought  to  be 
observed  in  all  other  mercantile  transactions :  and  that  the  time 
within  which  notice  should  have  been  given  was  a  question  of  law. 
Ey  RE  Ch.  J.     This  case  seems  to  involve  many  points  of  law 
deserving  serious  consideration.    The  1st  question  is,  whether 
a  person  who  enters  into  a  guaranty  for  the  faithful  discharge  of 
duty  by  another  be  liable  to  answer  for  embezzlement  of  money 
by  him  at  any  indefinite  period,  or  whether  notice  of  such  em* 
l»ezzlement  ought  not  to  be  given  within  reasonable  time?  A  2nd 
question  will  be,  whether  the  intentional  concealment  of  such 
^embezzlemen  twill  notdischarge  the  guarantee  from  his  liability? 
And  a  3rd,  whether  that  degree  of  credit  has  not  been  given  to 
tbe  party  originally  guilty,  which  may  be  sufficient  to  change 
ihe  character  of  the  transaction,  and  by  assent  of  the  Plaintiff 
to  convert  Goodrich's  delinquency  into  a  debt.     And  if  so,  whe- 
ther the  guarantee  be  answerable  on  the  foundation  of  the 
original  embezzlement?  These  are  questions  of  real  importance 
to  the  mercantile  world,  and  I  wish  to  have  them  deliberately 
considered,  not  being  prepared  to  give  an  opinion. 

BuLLER  J.  Some  things  have  been  advanced  in  argument  to 
:which  I  do  not  agree.  It  has  been  said  that  the  rights  of  parties 
^ve  been  altered.     If  any  new  debt  had  been  incurred,  or  if  the 

9  E  3i  demand 
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1799.       demand  had  been  enlarged,  that  might  have  been  a  fraud  on  ii\ 
Pggj^        guarantee.     But  that  is  not  the  case  here.    The  Defendant  w8 
V.  liable  to  make  satisfaction  for  the  embezzlement  of  Goodrich  i 

the  amount  of  his  subscribtion,  and  if  the  Plaintiffs  endeavoure 
to  obtain  any  thing  from  Goodr/cA  before  they  called  on  the  De 
fendanty  that  was  only  in  aid  of  the  Defendant  and  tended  to  n 
lieve  him.  Unless  something  had  taken  place  between  the  Plain 
tiffs  and  the  guarantee,  I  do  not  see  how  the  responsibility  of  thi 
latter  could  be  given  up,  since  no  favour  shewn  by  tbeformertc 
Goodrich,  nor  any  thing  done  between  them  which  did  not  create 
an  injury  to  the  Defendant,  could  discharge  the  guaranty. 

Heath  J.  This  case  differs  from  that  of  a  bill  of  exchange 
inasmuch  as  the  Defendant  was  not  merely  bound  to  pay  the 
money  in  case  Goodrich  should  not  pay  it,  but  was  bound  ab- 
solutely to  pay  for  his  deficiency. 

Cur*  adv.  vtilL 

Eyre  Ch.  J.  On  this  day  {ahsentibus  Buller  S^  Heaih  Js.)  re^ 
ferred  to  the  letter  of  the  1 1  th  of  September,  and  said ;  1  am  much 
inclined  to  think  that  a  reasonable  inference  may  be  drawn  from 
this  letter,  which  will  goa  greatway  towards  laying  out  of  the  case 
the  question  how  far  those  to  whom  a  guaranty  has  been  gi?eQ 
may,  by  concealing  the  failure  of  the  party  for  whom  the  guar- 
antee is  answerable,  and  giving  him  credit  for  the  amount  of  the 
failure,  be  considered  as  having  taken  upon  themselves  the 
whole  loss.  I  dare  say  the  jury  were  satisfied  that  the  Defend- 
ant was  not  kept  in  ignorance  of  the  transaction.  He  did  not  put 
his  case  upon  that  ground ;  but  the  ground  he  has  taken  is, 
that  the  Plaintiffs  had  done  enough  to  discharge  the  guarantee; 
upon  this  I  at  first  hesitated,  but  am  now  disposed  to  agree  with 
my  Brothers  that  it  is  not  sufiiciently  made  out :  this  case  there- 
fore may  stand  without  breaking  in  upon  the  rules  of  law. 

RooRE  J.  The  points  formerly  stated  by  my  Lord  were  all  left 
to  thejury,  and  I  have  no  reason  to  think  that  they  decided  wrong. 

Rule  discharged. 

May  6Ui.  Cockell  now  stated  to  the  Court  that  the  letter  alluded  toby  the 

Lord  Chief  Justice  on  a  former  day,  did  not  relate  to  the  present 
Defendant  but  to  his  brother,  and  certainly  could  not  affect  S. 
Potter,  the  other  guarantee.  He  urged  that  even  if  a  communi- 
cation between  the  Defendant  and  his  brother  could  be  presumed 

yet  that  -such  presumption  could  not  be  extended  to  5.  Potter: 

and 
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and  trusted  therefore,  that  if  the  Court  should  still  think  this        1799. 
rule  ought  to  be  discharged,  they  would  open  the  consolida-        p^ 
tion  rule,  in  order  to  enable  S.  Potter  to  defend  the  action.  «. 

Eyre  Ch.  J.  The  principal  difficulty  I  felt  in  the  case  Matlock. 
arose  on  the  ground  of  a  supposed  industrious  concealment  by 
the  Plaintiff  not  only  from  the  servants  of  the  house,  but  from 
all  the  world,  which  on  general  principles  of  law  might  have 
kad  an  effect  on  the  liability  of  the  guarantee.  But  looking 
through  the  case  again,  I  think  there  is  room  to  collect  that 
there  was  no  want  of  communication  with  the  Defendant, 
The  names  of  Tatlock  and  Goodrich  are  names  not  unknown  at 
Guildhall,  or  in  Westminster-hall:  whether  the  letter  related  to  the 
Defendant  or  his  brother,  there  is  a  plain  allusion  to  the  gua-* 
ranty  in  it.  Considering  either  the  probable  issue  of  another 
trial,  or  the  value  of  the  interest,  this  is  not  a  case  in  which 
the  Court  ought  to  open  the  consolidation  rule.  To  prevent 
mistakes,  I  add  that  it  is  not  to  be  taken  to  be  the  opinion 
of  the  Court,  whatever  my  opinion  might  have  been,  that  the 
case  as  it  was  stated  originally  by  the  report  was  attended 
with  much  difficulty. 


Ex  Parte  Hubbard.  Jf«y6th. 

T^His  was  a  petition  by  a  prisoner  in  execution  to  be  brought  Aprisontrwbo 
■■-  up  to  be  discharged  under  the  32  Geo.  2.  c.  28.  s.  13.  and  cntiooformow 
was  founded  on  the  following  circumstances.    The  prisoner  ^>n  dooz.  and 
having  been  originally  confined  for  several  debts  the  amount  daces  his  debt 
of  which  was  too  large  to  entitle  him  to  the  benefit  of  the  act,  )>«Ioirthttsnm 
had  daring  his  confinement  satisfied  soihe  of  his  creditors,  and  to  be  dis- 

thus  reduced  the  amount  of  his  debts  below  300/.  He  now  charged  nnder 
,,       _  ,.    -  ,  .       1  .  1  the  Lordi  act 

therefore  applied  to  the  court  m  this  term,  as  the  term  next  in  the  next 

after  that  in  which  he  had  thus  reduced  his  debt  to  the  ium  h^o*r«d  **** 
specified  in  the  33  Geo.  3.  c.  5.,  by  which  act  the  benefit  of  his  debt  nnlen 
32  Geo.  2.  c.  28.  is  extended  to  persons  in  execution  for  sums  IfJ^t  term  after 
not  exceeding  300/.  be  was  taken 

Clayton  Serjt.  moved  this  on  a  former  day  and  now  urged  in  *"  ****^"*^"*« 
Mpportof  the  application  that  though  the  act  directs  personsde- 
rirous  of  beincr  discharged  under  it  to  apply  "  before  the  end 
''of  the  first  term  which  shall  be  next  after  such  prisoner  shall 
"be  charged  in  execution,"  yet  it  appears  from  the  preceding 
1^  of  the  clause  that  the  legislature  had  in  contemplation  a 
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1799.       case  where  the  debt  after  that  period  was  elapsed,  had  been  re« 

Ec  pmie     duced  to  the  stipulated  sum.      He  cited  in  support  of  this  the 

Hubbard,    words,  "  if  any  person  shall  be  charged   in  execution  for  any 

sum  of  money  not  exceeding  in  the  whole  the  sum  of  100/.  or 

on  which  execution  there  shall  at  any  time  remain  due  a  sum  not 

amounting  to  above  the  said  sum  of  100/.,"  &c. 

EvRECh.J.  The  material  words  of  the  act  are  "before 
"  the  end  of  the  first  term  which  shall  be  next  after  such  pri- 
"soner  shall  be  charged  in  execution  of  his  creditor;"  now 
this  is  not  within  the  first  term  after  this  prisoner  has  been 
charged  in  execution,  though  it  is  the  next  term  after  that  in 
which  his  debt  has  been  reduced  below  the  sum  limited.  In- 
deed the  Court  will  not  be  very  anxious  to  establish  a  prece- 
dent which  will  enable  prisoners  to  deal  with  their  crediton, 
and  thus  manage  to  prefer  some  of  them  by  paying  their  debts, 
and  come  in  under  the  Lords'  act  against  all  the  rest.  1  had 
almost  convinced  myself  that  the  application  was  reasonable, 
and  that  we  should  be  justified  in  ordering  the  prisoner  to  be 
brought  up;  but  upon  examining  the  act,  it  appears  that  the 
case  is  not  within  the  words,  and  considering  the  inconvenience 
that  may  result  from  extending  it's  provisions  in  the  way 
required,  it  seems  more  adviseable  to  adhere  to  a  strict  con* 
struction. 

RooKB  J.     I  am  of  the  same  opinion. 

Clayton  t<^ok  nothing  by  his  motion. 


Mtttf  Oih,  Hill  v.  Reeves. 

TheConrt  will  HPhe  Plaintiff  having  proved  his  debt  under  a  commission  oi 
"°i?'fjf^*  bankruptcy  issued  against  the  Defendant,  and  having  been 

pearance  to  be  chosen  one  of  the  assignees,  arrested  the  Defendant  and  beU 

entered  on  the  i  •_  ^.^  u«:i 
ground  of  the   ^^^  ^^  ^ail. 

Plaintiff  hav-  Le  Blanc  Serjt.  now  shewed  cause  against  a  rule  nisi  oh 
debrand^becn  tained  on  a  former  day  for  cancelling  the  bail-bond  and  en 
chosen aisifiinee  terinsc  a  common  appearance,  and  contended  that  this  applica 

under  a  com-       .  ,,  i         .!       i    j  ^  .     i  .    . 

mission  of  tion  could  not  be  attended  to,  since  a  party  has  a  right  to  8U( 
bankruptcy  IS- j^jg  ^^gjj^Qj.  ^^gjj  after  he  has  received  a  dividend  under  th< 

sued  against 

the  Defend-      commission. 

ant.  (a)  Shepherd  Serjt.  in  support  of  the  rule  observed  that  this  wai 

not  a  motion  to  stay  proceedings  in  the  action,  but  merely  to  can- 

(a)  Vide  M' Master  v.  Kell^  ante^  502.    Oliver  v.  Jme$f  8  T.  R.  36i.    Percy  r 
Powdl,  0U.&P.6. 

eel 
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I  the  bail-bond,  on  the  ground  of  the  hardship  which  the  De-        1799. 

idant  sustained  in  being  held  to  bail  by  the  Plaintiff,  who  as     "btliT 

signee  had  possessed  himself  of  all  his  property.  He  urged  that  »• 

e  Plaintiff  had  elected  his  remedy,  having  completely  adopted 

e  commission  by  becoming  assignee  and  acting  under  it.  (a) 

The  Court  refused  to  interfere,  saying  that  the  Defendant 

ust  apply  to  the  Court  of  Chancery. 

Rule  discharged.  (6) 

t«>  VIA.  Aylelt  v.  Harford  and  Richard$  commiMion  did  not  amount  to  an  eUc- 

U  of  Lowe,  i  HI.  1317.  where  an  eze-  tioo  :  Ex  parte  DorvillUri^  i  Aik.  Stl. 

tion  «:is  set  a»ide  on  the  grunnd  of  where  the  same  was  held  with  respect 

B  Flainliff  having;  adopted  the  com-  to  a  party  who  had  chosen  himself  as- 

iaalon  by  acquiescing  under  it  for  a  signee.   Andes  parte  Copoi^Uik.iiO. 

ar  and  acting  as  asuign*  e.  where  the  Plaintiff  being  an  assignee 

(6)  Vid.  ex-  parte  Hard,  1  Jtk,  153.  was  permitted  to  proceed  at  law,  on  re- 

lere  it  was  said  that  barely  being  as-  funding  what  be  had  received  as  divi- 

(Dee  wilhont  proving  a  debt  under  the  dends  under  the  commission. 


Watt  and  Another  r.  Daniel.  Jf«af6th. 

3  Y  indenture  of  the  2l8t  of  November  1780,  executed  in  the  The  Court  will 
-^  county  of  Cornwall,  an  agreement  was  entered  into  between  "e^ue  in  an  %^ 
e  Plaintiffs  (the  patentees  of  the  new-rinvented  steam-engine)  tion  on  a  deed 
id    the  Defendant's   father  (who  was  concerned  in  certain  where  iTwia"^ 
yrnish  mines)  that  the  latter  should  erect  five  steam-engines  executed  on 
Cornwall  at  his  own  expence,  and  pay  the  Plaintiffs  a  certain  the  defendant'a 

itn  of  money  monthly  during:  the  time  he  should  work  them.  ^»tn«sca  re- 

^  residiuff  there 

hese  monthly  sums  were  regularly  paid  up  to  the  year  1793,  if  from  the 
be  present  action  of  covenant  was  brought  to  recover  the  ar-  P'«*^«n««  '• 
ars   from  that  time,   amounting  to  between  eight  and  nine  pear  necesiarj 

lOusand  pounds.  toproducc 

...  manywitneatet 

A  rule  nUi  having  been  obtained  on  a  former  day  for  changing  from  thateoun- 

ic   venue  from  London  to  Cornwall^  on  an  affidavit  that  the  luaUoTli 
lefendant  must  incur  great  expence  in  bringing  up  witnesses  raised  of  which 
om  Cornwall,  if  the  cause  were  tried  in  London,  and  that  se-  \^i  *be  expects 
jral  persons  employed  in  superintending  the  mines  would  be  ^  there, 
>iiipelled  to  leave  them,  at  a  great  inconvenience  to  the  De- 
indant; 

Palmer  Serjt.  now  shewed  cause,  and  relied  on  an  affidavit 
tating  that  the  Plaintiffs  had  reason  to  believe  that  a  fair  and  im- 
artial  trial  could  not  be  had  in  the  county  of  Cornwall,  for  that 
;reat  prejudice  had  arisen  there  respecting  the  cause  in  conse- 
quence of  calumnies  which  had  been  circulated  concerning  the ' 
Plaintiffs,  and  that  a  subscription  had  been  entered  into  to  de-r 
xay  th.9  expences  of  resisting  the  Plaintiff's  demand.  He  ob- 
served 


Daniel* 
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1799.  served  that  from  the  nature  of  the  case  the  question  to  be  trie( 
y^^f^  must  excite  a  strong  interest  in  the  public  mind  in  Cantwali 
r.  ^  where  so  many  persons  were  under  the  same  circumstances  a 
the  Defendant ;  and  refen*ed  to  the  cases  cited  in  the  note  U 
Foster  v.  Taylor,  I  Term  Rep.  781.  He  then  adverted  to  th< 
Defendant's  pleas  (a),  which  were  1st,  Non  est  factum,  2d,  Rien 
per  discent.  3d,  That  Defendant  had  ceased  from  a  certaii 
time  to  use  the  engines,  and  that  he  had  paid  11,041/.  for  th< 
time  during  which  he  had  used  them.  4th,  nearly  the  same  lu 
the  3d.  5th,  riens  in  arrere;  and  said,  that  with  respect  to  Um 
first  plea,  one  of  the  two  witnesses  to  the  deed  was  the  De 
fendant  in  the  action :  that  the  only  fact  to  be  proved  undei 
the  third  and  fourth  pleas,  was  the  time  during  which  the  en 
gines  were  worked,  which  might  be  done  by  any  of  the  work 
men  who  attended  them ;  and  that  the  affirmative  of  all  tlu 
other  pleas  lay  on  the  Plaintiffs.  He  added  that  a  similar  ap 
plication  had  been  refused  in  the  case  of  Boulton  v.  Bull. 

Le  Blanc  Serjt.  in  support  of  the-nile,  relied  on  the  affidavit 
which  stated  the  Defendant's  witnesses  to  reside  in  Cornwall 
and  contended  that  the  plea  shewed  that  all  the  evidence  musi 
come  from  that  county.  He  insisted  that  nothing  was  to  be 
apprehended  from  the  prejudices  of  the  county,  as  the  questioi 
on  the  patent  was  now  out  of  the  case  being  admitted  by  th< 
deed ;  and  that  as  proof  must  be  given  of  the  times  during 
which  the  engines  were  worked,  and  when  they  ceased  work- 
ing, it  would  be  necessary  to  bring  up  a  number  of  witnesses 
who  had  been  employed  about  them. 

Eyre  Ch.  J.  There  is  no  doubt  that  in  a  proper  case  the 
'  Court  will  order  the  venue  to  be  changed  notwithstanding  the 
PlaintifFs  right  to  lay  it  in  any  county.  The  question  then 
is,  whether  this  be  a  proper  case?  The  first  plea  is  nontA 
factum^  Now  where  other  pleas  are  pleaded,  which  shew  that 
the  deed  has  been  acted  under,  I  cannot  think  it  right  for  the 
Court  to  give  any  indulgence  on  the  ground  of  that  plea. 
With  respect  to  riens  per  discent,  that  does  not  require  many 
witnesses,  nor  that  they  should  reside  ih  the  county  of  Corn* 
wall.  If  the  third  and  fourth  pleas  are  to  be  understood 
as  going  singly  to  the  point  how  long  the  engines  have  been 
in  use,  and  whether  any  use  had  been  made  of  them  since 
the  time  alleged,  two  witness  will  be  sufficient  to  prove  that, 

(a)  ThiK  he  did  from  a  notice  of  an  application  to  plead  those  several  matten 
f(i)d  wrhich  caine  on  afterwards, 

without 
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wiihoQt  calling  all  the  county  of  Cornwall,  The  nature  of  the  1799. 
ease  therefore  excludes  the  necessity  of  incurring  great  expence  i9xtw 
or  inconvenience  by  drawing  away  from  the  mines  persons  «• 

whose  presence  may  be  material.  But  behind  this  narrow  view 
of  the  subject  I  can  see  a  case  which  may  make  it  necessary  for 
many  witnesses  from  the  county  of  Cornwall  to  attend,  I  can 
hardly  suppose  that  from  the  year  1793  the  mines  have  been 
worked  without  any  engines.  Probably  it  will  turn  out  that  the 
Defendants  mean  to  contend  that  the  engines  in  question  have 
not  been  used  because  others  different  in  principle  have  been 
substituted  for  them.  This  would  bring  on  the  question  with  re- 
ipect  to  the  infringement  of  the  patent,  and  all  the  points  for- 
merly raised ;  upon  which  many  persons  residing  in  Cornwall 
would  be  necessary  witnesses.  But  when  that  very  question 
was  before  the  Court  we  were  of  opinion  that  the  county  was  too 
much  interested  for  such  a  question  to  be  tried  there.  The  only 
ground  therefore  on  which  the  Court  can  allow  this  application 
in  point  of  convenience  is  the  very  ground  which  has  been  de« 
cided  upon  as  that  on  which  the  cause  ought  not  to  be  tried  in 
Cornwall.  The  narrow  sense  of  the  pleadings  does  not  call  for 
the  interference  of  the  Court,  and  the  other  sense  renders  it 
iBiproper  for  the  Court  to  accede  to  the  application. 

RooKE  J.  of  the  same  opinion. 

Rule  discharged. 

Palmer  then  shewed  cause  against  the  rule  for  pleading  the 
above  several  matters. 

But  the  Court  refused  to  interfere,  and  accordingly 

That  rule  was  made  absolute, 


Lister  one  &c.  v.  Mundell.  Jlfay6tii« 

^Hi8  was  an  application  to  have  a  writ  offiera  facias  set  aside,  If^ijUfa.  \%^ 
'^   and  the  goods  and  money  levied  under  it  restored  to  the  SJnkrSt'b*  * 
Defendant,  on  the  ground  of  hk  having  become  a  bankrupt  sub«*  fore  certificate 
il^Qnt  to  the  time  when  the  cai^se  of  action  accrued,  and  hav-?  Mt*ezeoDt«d 

^^  till  after,  the 

<wt  will  order  the  goods  to  be  restored ;  even  though  he  has  not  pleaded  the  certificates  ac« 
yft>g  to  5  6.  f .  e.  50.  9, 7.  For  the  Court  will  always  give  that  relief  ia  a  laihmary  way  which 
^W»>  he  obtained  by  anditA  quereli.  But  if  any  thing  be  alleged  to  invalidate  the  effect  of  the 
certificate,  the  Court  will  direct  a  trial  on  a  plea  of  bankruptcy.  If  the  testimony  of  witnetiei 
yj^blch  a  verdict  has  proceeded  be  founded  on  and  derive  it*s  credit  f\tom  particular  clrcnm* 
^fttf  aad  those  ctrcumstances  be  afterwards  clearly  falsified  by  affid^vit|  the  Court  will  grant 
*aiwtriaL(«) 

(a)  Vide  fVarwick  v.  Bruce,  4  M.  &.  S.  140. 

ing 
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^'^^'       ing  obtained  his  certificate  between  the  day  on  which  the  tvrit 
Lig^KR       of  fieri  facias  issued  and  the  day  on  which  it  was  executed. 

MoiioiLL.  The  debt  accrued  to  the  Plaintiff  for  business  done  as  an  at- 
torney in  March  1793:  In  November  following  the  Defendant 
became  a  bankrupt  and  a  commission  issued  against  him:  The 
Plaintiff  having  declared  in  assumpsit,  and  the  Defendant  haYiDg 
pleaded  the  general  issue,  the  cause  was  tried  at  the  summer 
assizes  for  York  1798,  and  a  verdict  found  for  the  Plaintiff,  on 
the  13th  November  in  the  same  year  final  judgment  was  signed, 
and  the  fieri  facias  sueid  out:  on  the  14th  the  Defendant's  cer- 
tificate was  allowed :  and  on  the  23d  of  the  same  month  the 
sheriff  levied  under  the  fieri  facias  in  Yorkshire. 

Le  l^lanc  Serjt.  in  the  last  term  opposed  the  application,  n 
neither  warranted  by  the  6  Geo.  2.  c.  30.  s.  7,  which  enables 
bankrupts  to  plead  their  certificate,  and  discharges  them  from 
all  debts  due  before  the  bankruptcy^  the  Defendant  in  this  case 
not  having  pleaded  his  certificate  but  only  the  general  issne; 
nor  by  s.  13,  which  only  authorises  the  Court  to  discharge  the 
person  of  the  bankrupt  imprisoned  after  the  certificate  ob- 
tained, {a) 

Eyre  Ch.  J.  By  refusing  this  application  we  shall  drive  the 
Defendant  to  his  audita  querela,  and  I  take  it  to  be  the  modern 
practice  to  interpose  in  a  summary  way  in  all  cases  where  the 
party  would  be  entitled  to  relief  on  an  auditd  querela,  (i) 

Le  Blanc  then  stated  that  the  Defendant  had  lost  more  thin 
6/.  on  one  day  by  horse-racing,  and  was  therefore  deprived  of 
the  benefit  of  the  act  by  s.  12.,  and  also  that  he  had  fr^ 
quently  promised  payment  of  the  debt  since  the  certificate 
obtained. 

Eyre  Ch.  J.  Certainly  if  we  entertain  a  summary  j  urisdiction 
in  order  to  relieve  a  party  from  the  necessity  of  having  recourse 
to  an  auditd  quereld,  we  must  look  into  the  circumstances  oi 
the  case,  and  see  whether  there  be  any  thing  to  prevent  the 
auditd  quereld  from  taking  effect.  However,  as  the  facts  now 
produced  are  collateral  to  the  original  motion,  the  party  ought 
to  have  an  opportunity  of  answering  them  by  afiidavit. 

(a)  Jshdowne  ▼.  Fisher,  Barnes  ?06.    93.  tVickei  v.  Cremer,  1  Lord  nMfm4S% 
cd,  5.    CeUan  v.  Meyrick,  1  T.  R.  S6U        1  Safk.  ?6i.  S.  C.  Oii^  Calcrqft  t. SkMi 
i^b)  Vtd,  3  BL  Comm.  406.  Jnon.  \  Salk.    Barnes  tO-i,  ed,  $. 
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"Le  Blanc  then  suggested  that  the  Court  might  direct  a  trial  ^'^^^- 
he  first  instance,  in  order  to  ascertain  the  truth  of  the  facts  Listkr 
ler  a  plea  of  bankruptcy.  Mun^ilau 

rhe  Court  accordingly  ordered  the  rule  to  stand  over:  the 
lintiff  to  deliver  a  declaration ;  the  Defendant  to  plead  his 
tificate :  and  the  parties  to  go  to  trial  at  the  ensuing  assizes. 

\t  the  trial  the  principal  point  in  dispute  was,  whether  a 
tain  sum  of  money  had  been  lost  at  the  Scarborough  racei 
August  1793,  or  in  August  1792,  the  latter  not  being  within 
»lve  months  previous  to  the  bankruptcy.  To  prove  that  it 
3  lost  in  1793,  the  Plaintiff  produced  three  witnesses,  all  of 
om  swore  to  the  fact  of  the  money  having  been  lost  in  1793, 
I  two  of  them  founded  their  testimony  on  particular  circum- 
aces  within  their  recollection;  viz.  TJioinas  Diunis,  that  till 
^3  he  had  lived  at  Hunmanby  in  Yorkshire,  and  On  his  leav* 
;  that  place  had  come  immediately  to  Scarborough;  and  JF>. 
lliam  Dove,  that  a  child  of  his  died  about  a  month  before  the 
^e.in  question  took  place.     Verdict  for  the  Plaintiff. 

Cockell  Serjt.  early  in  this  term  moved  for  a  rule  nisi  for  a  new 
al,  on  two  affidavits  contradicting  the  particular  circum- 
Inces  on  which  the  two  witnesses  abovementioned  founded 
eir  testimony :  viz.  first,  the  affidavit  of  two  persons  who  had 
en  overseers  of  the  poor  of  Hunmanby  in  the  year  1791,  and 
ore  that  Thomas  Dinnis  was  master  of  the  poor-house  there, 
I  was  paid  off  and  discharged  by  the  deponents  on  the  22d 
November  in  that  year,  and  that  within  a  few  days  after- 
'€3s  he  went  and  resided  at  Scarborough:  Secondly,  the  afii- 
i  t  of  two  other  persons,  who,  together  with  the  vicar  of  the 
i  «h  where  William  Dove  resided,  had  examined  the  registry 
^  iirials,  and  found  that  a  child  of  his  had  been  buried  there 
17th  of  August  1792,  and  that  no  other  child  of  his  had 
buried  there  since  that  time.  The  certificate  of  the  vicar 
liat  effect  was  also  produced. 

^he  Court  observed,  that  though  it  was  unusual  to  grant  a  new 
X  on  evidence  contradicting  the  testimony  on  which  the  verdict 
I    proceeded,  discovered  subsequent  to  the  trial  {a),  yet  as  the 

^  So  an  objection  to  the  compe-    ground  for  anew  trial.  Turner ^» Piartfy 
'3r   of  witnesses  discovered  subse-    IT. /<•  717. 
K^t  to  the  trial  b  not  a  tuificient 
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very  facta  on  which  these  witDeaseB  had  foonded  thf 
were  falsified  by  the  affidavita  produced,  they  thong 
forded  a  sufficient  groaod  for  a  new  trial,  and  ace 
granted  a  rule  niji: 

Against  this  Le  Blanc  was  now  to  have  shewn  cause 
a  question  from  the  Court  he  admitted  that  he  could  . 
tradict  the  affidavits  which  had  been  produced  :  and  t 
the  Court  made 

The  rule  a 


IN  THE  EXCHEQUER  CHAMBER. 
jfaystb.  Marry  AT  V.  Wilson  in  Error. 

trader  the  A    w  RiT  of  error  having  been  brought  in  this  Court  ( 

t'wM^'iJ  "**"  judgment  given  in  the  Court  of  King's  Bench  be 

coDiitrT  iDd  these  parties,  (vid.  8  T.  J2.  31.)  the  case  was  argued  ei 
suia  rf^mt-  ''''B  *'^rm  by  Rout  for  the  Plaintiff  in  Error  and  Gt'Mi  S 
tita  coofif mfd  Defendant ;  the  general  line  of  argument  however  beic 
c.  97.  It  ii  not  same  as  that  in  the  King's  Bench,  and  much  commeDttd 
tbsu^  "■"  the  judgment  of  the  Court,  it  was  thought  unnecessarr 
ceded  to  tbe  more  than  subjoin  in  the  form  of  notes  to  the  following 
j^^^JJ^J*J    ment  whatever  appeared  at  all  new  or  material. 


WlLtON. 
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the  declaration.  That  in  the  first  count  being  a  valued  policy  1799. 
on  one  moiety  of  the  ship  Argonaut,  Collet  master,  at  and  from  mar«yat 
Bourdeaux  to  Madeira,  and  the  East  Indies,  and  back  to  America,  _  »• 
with  liberty  to  touch  stay  and  trade  at  all  ports  and  places 
whatsoever  or  wheresoever  on  the  outward  or  homeward  bound 
voyage ;  and  this  policy  is  stated  and  found  to  have  been  ef- 
fected by  the  Plaintiff  for  the  use  of  John  Collet.  The  policy  in 
the  third  count  being  a  valued  policy  on  goods  neutral  property 
on  board  the  same  ship  on  a  voyage  at  and  from  Bourdeaux  to 
the  East  Indies  with  liberty  to  touch  call  and  trade  at  all  ports 
and  places  or  islands  whatsoever  and  wheresoever  as  well  at 
the  Cape  as  on  this  or  the  other  side  of  the  Cape  of  Good  Hope, 
until  her  arrival  at  her  port  of  discharge  in  Bengal :  and  this 
policy  is  also  stated  and  found  to  have  been  effected  for  the 
use  of  the  said  John  Collet.  The  policy  in  the  fifth  count  being 
on  goods  warranted  American  property  laden  on  board  the  same 
ship  for  a  voyage  at  and  from  Madeira  to  her  last  port  of  dis- 
charge in  India,  with  liberty  to  touch  stay  and  trade  at  all 
ports  places  and  islands  whatsoever  and  wheresoever  as  well 
at,  as  on  this  and  on  the  other  side  of  the  Cape  of  Good  Hope ; 
and  this  policy  is  stated  and  found  to  have  been  effected  for  the 
use  of  the  said  John  Collet  and  one  Anthotiy  Butler. 

The  Defendant  underwrote  all  these  policies,  and  a  loss  has 
been  sustained  both  of  ship  and  cargo  which  is  admitted  to  be 
within  the  terms  of  the  policy ;  but  it  has  been  insisted  upon 
the  part  of  the  Defendant  that  the  voyages  described  in  these 
policies  are  illegal  voyages,  and  as  such  cannot  be  made  the 
subject  of  contracts  of  this  nature,  and  therefore  that  the  De- 
fendant is  not  bound  by  these  contracts  to  make  good  his  pro« 
portion  of  the  loss. 

The  facts  of  the  case  upon  which  this  charge  of  illegality  is 
founded,  as  may  be  collected  from  the  special  verdict  in  this 
cause,  are  these  :  John  Collet  and  Anthony  Butler  on  whose  ac- 
count these  policies  were  respectively  effected,  appear  to  have 
keen  natural-born  subjects  of  His  Majesty  but  to  have  been  resi- 
dent and  domiciled  within  the  United  States  of  America,  i\iQ  lat- 
ter before  the  declaration  of  the  independence  of  the  United  States 
the  former  at  a  period  subsequent  to  the  ratification  of  such  inde- 
pendence. On  the  12th  of  June  1795  they  became  the  owners 

of 
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1^^-  rf  dii«  venel  in  moieties;  on  the  26th  of  July  1796  Co/to 
sailed  in  her  as  mast^,  having  a  cargo  of  com  and  flour  oa 
board  from  Philaielphia  for  France,  with  a  view  of  proceeding 
from  thence  with  the  ship  after  the  disposal  of  her  cargo  then 
to  Mmddra  and  the  East  Indies  and  from  thence  back  to  the 
United  States.  On  the  Ist  of  May  1796  Collet  arrived  with  this 
ship  at  Brest,  and  there  sold  his  flour:  he  afterwards  proceeded 
to  Bamrdemux  where  he  sold  the  remainder  of  his  cargo,  and  he 
there  shipped  on  his  own  account  the  goods  mentioned  in  the 
second  of  these  policies.  While  the  ship  remained  at  Boar* 
deaux.  Collet  came  to  Lond(m,  and  having  procured  a  credit 
with  the  Plaintifi*  in  this  cause,  he  the  Plaintiff*  purchased  here 
upon  his  own  credit  by  commission  goods  and  merchandize  of 
British  growth  and  of  British  manufacture  on  account  of  CoUet 
and  Butler,  and  these  are  the  goods  which  are  the  subject  of 
the  third  of  these  policies. 

The  Plaintiff*  by  the  direction  of  Collet  and  during  his  stay  in 
Jjmdon  shipped  these  goods  in  the  port  of  London  on  the  joint 
account  and  risk  of  Collet  and  Butler  on  board  three  Americm 
ships,  in  which  they  were  carried  from  London  to  Madeira  for 
the  purpose  of  being  there  re-shipped  and  put  on  board  the 
Argonaut,  and  of  being  carried  in  that  ship  together  with  the 
goods  shipped  on  board  her  at  Bourdeaux  from  Madeira  to  the 
British  territories  in  the  East  Indies,  and  of  being  imported  into 
those  territories  and  traded  trafficked  and  adventured  in  there: 
and  it  appears  that  at  the  time  of  this  loss  Collet  and  Butler  re- 
mained debtors  to  the  Plaintiff  for  the  amount  of  these  goods. 
Ou  the  1st  Mai/  1796  the  Argonaut  sailed  from  Bourdeaux  mth 
the  goods  there  taken  on  board  her  for  Madeira  in  order  there 
to  meet  receive  and  take  on  board  the  goods  shipped  from 
London:  she  arrived  dit  Madeira  and  took  those  goods  on  board 
there  and  afterwards  sailed  from  Madeira  in  the  prosecution  of 
her  voyage  to  the  East  Indies,  in  the  course  of  which  voyage 
slie  was  seized  by  the  commander  of  a  squadron  of  the  King's 
ships  on  suspicion  of  being  an  illicit  trader,  and  this  has  been 
considered  throughout  the  cause  on  all  sides  as  a  total  loss  of 
the  ship  and  cargo. 

It  seems  to  have  been  admitted  on  all  sides  in  this  cause  that 
tins  voyage  and  the  trade  and  traffic  intended  to  have  been  car* 
\'ui\  on  by  the  Argonaut  with  the  British  territories  in  the  East 
tndit's  is  to  be  considered  as  illegal  and  the  ship  an  illicit  trader. 

12  unleM 
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fts  the  voyage  and  the  intended  trading  were-  legalised  by       1799; 
treaty  of  commerce  which  was  entered  into,  between  Qnai    maeewat 
ain  and  the  United  States  of  America  on  the  19th  of  Navem*     ^j*« 
1794,  which  was  afterwards  ratified  by  the  Vmted.Siaiei  on 
14th  of  August  1795,  and  by  His  Majesty  on  the  28th  of 
^ber  in  that  year  and  retrospectively  confirmed  by  pallia^ 
t  in  the  37  Geo.  3. 

Y  the  1 1th  article  of  that  treaty  it  is  agreed  thiat ,  thercr 
[  be  a  reciprocal  and  entirely  perfect  liberty  of  navigation 
commerce  between  their  respective  people  in  the  man-* 
under  the  limitations  and  on  the  conditions  specified  in  the 
y. 

f  the  13th  article  His  Majesty  consents  that. the  vessela 
nging  to  the  citizens  of  the  Umttd  States  of  America  shall 
imitted  and  hospitably  received  in  all  the  sea-ports  and 
ours  of  the  British  territories  in  the  East  Indies,  and. that 
citizens  of  the  said  United  States  may  freely  carry  on  a  trade 
*en  the  said  territories  and  the  said  United  States  in  all 
l^s  of  which  the  importation  or  exporti£tion  respectively 
r  from  the  said  territories  shall  not  be  entirely  prohi- 
:  Provided  only  that  it  shall  not  be  lawful  for  them  in 
ime  of  war  between  the  British  government  and  any  other 
ir  or  state  whatever  to  export  from  the  said  territories  with* 
be  special  permission  of  the  British  government  there  any 
iry  stores,  or  naval  stores,  or  rice.  The  citizens  of  the 
d  States  are  to  pay  no  higher  tonnage  duty  then  JBri^tsA  ves- 
>ay  in  the  ports  of  the  United  States,  and  they  are  to  pay 
ime  import  and  export  duties  as  are  paid  by  British  ves* 
It  is  expressly  agreed  that  the  vessels  of  the  United 
I  3hall  not  carry  any  of  the  articles  exported  by  them 
the  said  British  territories  to  any  port  or  place  except  to 
port  or  place  in  America  where  the  same  shall  be  unladen, 
neh  regulations  shall  be  adopted  by  both  parties  as  shall 
and  necessary  to  enforce  the  dne  and  faithful  observance 
is  stipulation.  This  article  is  not  to  extend  to  allow  the 
Is  of  the  United  States  to  carry  on  any  part  of  the  coasting 
of  the  British  territories:  and  for  explanation  it  is  added 
ressels  going  with  their  original  cargoes  or  part  thereof 
one  port  of  discharge  to  another  are  not  to  be  consider- 
I  carrying  on  the  coasting  trade.  This  article  con- 
some  other  provisions  by  which  Americans  are  to  govern 
selves  in  their  intercourse  with  the  British  territories, 
L.  I.  F  F  but 
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^^^'       bat  nothing  aritet  upon  that  part  of  the  artide  material  to  iht 
Marstat    pwaent  subject. 

«•  On  the  part  of  Mr.  MarryaJt  the  Defendant  in  the  action^  H 

haa  been  insisted  by  Mr.  JRoiis  who  entered  very  fairly  into  tbci 
real  merits  of  the  case,  that  according  to  the  true  construction 
of  this  treaty,  viewing  it  in  all  its  parts  and  attending  both  to 
the  letter  and  the  spirit  of  it,  the  trade  to  be  carried  on  between 
the  BrUUk  territories  in  the  Ea9t  India  and  the  UtiiUd  Steies, 
is  a  direct  and  immediate  trade  from  the  Ufdied  SiaUs  to  the 
Briiuk  territories  as  well  as  from  the  British  territories  to  the 
UmUd  States,  which  unquestionably  must  be  direct  and  imme- 
diate, it  being  expressly  agreed  that  the  vessels  of  the  UmUd 
States  shall  not  carry  any  of  the  articles  exported  by  them  from 
the  British  territories  in  the  East  Indies  to  any  port  or  place 
except  to  some  port  or  place  in  America  where  the  same  shall 
be  unladen ;  and  consequently  that  the  voyages  insured  from 
Baurdeaux  and  from  Madeira  not  being  protected  by  the  policy 
ware  ex  concessis  illegal. 

Mr.  Rouses  verbal  criticism  (a)  upon  the  word  ''  between" 
was  ingenious,  and  well  supported :  but  in  truth  there  is  hardly 
a  word  in  the  English  language  less  precise  in  it's  meaning  or 
more  indefinite  in  it's  application  than  the  word  ''  between." 
According  to  the  context  it  is  used  to  express  the  stricteit 
local  sense  of  to  and  from,  or  the  most  remote  relation  which 
any  one  thing  can  have  or  bear  to  another.  For  instance, 
when  we  say  that  the  inlet  from  the  Western  Ocean  to  the 
Mediterranean  is  between  the  coast  of  Spain  and  the  coaat  of 
the  empire  of  Morocco,  it  marks  geographical  lines  precisely 
drawn.  But  if  we  were  to  say  that  the  intercourse  between  the 
coast  of  Spain  and  that  of  the  empire  of  Morocco  was^  inter- 
rupted by  the  religious  opinions  and  the  habits  of  living  pif- 
vailing  in  the  two  countries,  the  word  ''between"  would  hare 
no  other  effect  than  to  point  out  the  countries  or  nations  whoie 
intercourse  is  spoken  of  as  interrupted  by  the  causes  enome- 
rated,  and  would  mean  no  more  than  what  is  meant  by  the 
same  word  in  the  1 1th  article  of  this  treaty  where  the  ei- 
pression  is  "  between  their  respective  people.''    When  we  lesTC 

(«)  To  prove  that  the  word  hHwetn  derived  from  the  AmgU  Smx^ti  iapeit- 

tneant  to  and  /rom,  Mr.  Ron$  referred  ivrtbe  and  rpe^eji  or  twaiD,  andalM  it 

to  the  ETTEA  TTTEPOENTA  of  John  Joktuon't^  DicUonary,  where  it  it  iiKv^ 

Home  Tooke,  part  lit,  p.  404.  «d.  f .  preted  **  from  one  to  ssotlier.'* 
nbere  it  is  laid  to  l>e  a  dual  preposition 
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this  ptfro<ir  groond  of  argument,  and  proceed  to  consider  tbe      17^9; 

whole  cOQtext  of  this  article,  the  generality  of  the  expressions,.   jJigR^^^ 

tlw  most  obvlojus  interpretation  of  those  expressions,  and  all  the.     ^  «^ 

probable  and  possible  consequences  which  may  follQw  from  our 

aposition  of  this  article,  the  subject  e^rpands  itself  to  an  alarm^ 

ing  magnitude,^  and  the  argument  would  take  a  very  wide  com- 

ptss  indeed,  if  it  were  now  to  be  entered  into  for  the  first  time :: 

bot  after  the  very  elaborate  discussion  which  this  cause  has* 

sodergone  in  the  Court  of  King's  Bench,  where  a  solemn  judg-, 

ment  was  pronounced  at  the  close  of  a  fourth  argument,  and 

considering  that  that  judgment  has  now  been  submitted  to  our 

teriew  upon  arguments  which,  though  yery  ably  put,  have  not 

materially  varied  the  state  of  the  questions  which  have  been« 

Qsde  and  decided  upon  by  that  Court,  we  do  not  feel  ourselves 

tilled  upon  to  enter  very  much  at  large  into  thesubject,  and 

I  shall  content  myself  with  stating  as  shortly  as  1  can  the. 

grounds  upon  which  the  unanimous  opinion  of  this  Court  that 

the  judgment  of  the  Court  of  King's  Bench  is  not  erroneouai 

and  ought  to  be  affirmed  may  be  supported. 

The  knguage  of  the.  13th  article  is  that  the  citizens  of  the 
Vmfid  Slates  may  freely  carry  on  a  trade  between  the  said 
tmitories  and  the  said  United  States  in  articles  not  entirely, 
ilehibited.     Thev  are  therefore  not  restricted  to  trade  in 
srticles  of  the  growth  produce  and  manufacture  of  the  United 
States:  it  is  enough  that  the  articles  they  trade  in  are  not 
ttticles  prohibited  from  being  imported  to  the  British  terri* 
tones  in  India,  or  exported  from  thence  by  any  body.    If  then 
tkey  propose  to  trade  with  the  British  territories  in  India  in 
fMign  commodities  as  they  may  do,  they  must  use  means 
(ofhrnish  themselves  with  those  commodities.     In  the  nature 
tf  things  it  must  be  done  in  a  course  of  trade.    The  obvious 
oourse  of  trade  is  that  they  should  carry  their  native  com* 
isodities  to  other  countries  where  they  can  be  exchanged  with 
the  most  advantage  for  articles  proper  for  the  East  India  mar- 
ket, and  that  they  should   then  proceed  to  India  in  order 
to  carry  on  a  trade  there  in  those  articles.    I  find  nothing 
ia  the  treaty  which  will  warrant  me  in  saying  that  it  was 
the  intention  of  the  contracting  parties  that  the  trade  con*. 
oeded  by  the  treaty  should  not  be  so  carried  on.    Mr.  Rous 
finwd  himself  obliged  to  acknowledge  that  the  citizens  of 
tht  United  States  might  within  the  terms  of  this  treaty  first? 
iBtport  into  America  the  articles  in  which  they  propose  to 
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1799.  btde  with  the  Brituh  territories  in  India,  and  then  export  Iha 
Mi.»tAt  from -^menca  in  &  direct  voyage  to  the£ajf  Tndia,vtihBcaM 
not  deny  that  ifaey  might  have  imported  these  article*  into  Jm^ 
rica  even  from  London.  Indeed  it  would  have  been  a  moil 
CKtraordinary  state  of  things  if  they  might  have  gone  lottor 
other  market  for  the  goods  they  wanted,  but  that  the  BrOai 
morket  was  excluded.  And  to  the  apparent  disadvantiige  uaJa 
which  the  citizens  of  the  f/mVf  J  SfofM  would  carry  on  trade  wilk 
the  British  territories  in  Intlia  so  conducted,  Mr  A'ttiwargati 
that  so  to  understand  the  treaty  would  be  only  to  give  the  fur 
and  due  preference  to  the  great  national  commerce  of  the  £m 
fndia  Company.  Whethf^r  this  trade  should  have  beeacn- 
ceded  under  any  qualifications  or  restrictions  is  one  tiling,  il 
having  been  conceded  now,  to  attempt  to  ci'amp  it  by  a  narnm, 
rigorous,  forced  construction  of  the  words  of  the  trpaty, 
another  and  a  very  different  consideration.  VVe  cannot  « 
pose  that  an  indirect  advantage  was  intended  to  be  narri 
to  the  Jiast  India  Company  by  so  framing  the  treaty  ihsiit 
American  trade  might  by  construction  be  put  undei 
vantage;  because  this  would  be  a  chicanery  antvorthy  of  di 
British  government  and  contrary  to  the  character  of  it'« 
ciations,  which  have  been  at  ail  times  distinguished  fortiw 
good  faith  to  a  degree  of  candour  which  has  been  soppo^ 
sometimes  to  have  exposed  it  to  the  hazard  of  being  mociclk 
dupe  of  more  retined  politicians.  The  nature  of  the  tak 
granted  in  my  opinion  fixes  the  construction  of  the  grant  Si 
it  were  necessary  to  go  farther  strong  arguments  jm?  I*! 
drawn  from  the  context  of  this  article  and  the  contrast. 
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brwiglit  with  them,  into  the  ports  of  the  Briiish  territories  from  1799. 
ose  port  of  delivery  to  another  for  the  purpose  of  a  market,  ma^ma^ 
The  word  origUial  serves  the  purpose  for  which  it  is  used  per-  ^  «• 
fcctly  well,  and  it  marks  a  totd  indifference  to  the  question 
where  the  cargo  was  picked  up.  I  have  already  had  occasioa 
to  take  notice  that  as  to  the  cargo  to  be  imported  no  odier  re- 
striction  or  qualification  was  in  the  view  of  the  contracting 
parties  than  that  it  should  consist  of  articlea  not  expressly 
jxohibited.  But  when  this  article  is  contrasted  with  the  pre- 
ceding article,  the  true  construction  of  it  will  be  seen  in  a  still 
dearer  point  of  view.  The  12th  article  is  in  substance,  that 
it  shall  be  lawful  for  the  citizens  of  the  United  Siatei  to  carry 
to  any  of  His  Majesty's  islands  and  ports  in  the  West  Indies 
from  the  United  States  in  their  own  vessels,  not  being  above 
seventy  tons,  any  goods  or  merchandize  being  of  the  growth 
manufacture  or  produce  of  the  said  states,  which  Brt^tsA  ves« 
leii  might  cany  to  the  islands  from  the  said  states,  and  that 
(fce  citizens  of  the  United  States  may  purchase  load  and  cany 
amy  in  their  said  vessels  to  the  United  States  from  the  islands 
all  soch  articles  being  of  the  growth  manufacture  or  produce 
of  the  islands  as  British  vessels  could  carry  from  thence  to  the 
•aid  states,  provided  that  the  American  vessels  carry  and  land 
their  cargoes  in  the  United  States  only,  it  being  agreed  ilmt  the 
Ctdied  States  are  to  prohibit  and  restrain  the  carrying  dtny  mcK 
{files  sugar  coffee  cocoa  or  cotton  in  American  vessels  either  from 
'His  Majesty's  islands  or  from  the  United  States  to  any  part  of 
tke  world  except  the  United  States,  and  there  is  a  proviso  that 
British  vessels  may  import  from  the  islands  into  the  United 
States,  and  may  export  from  the  United  States  to  the  islands, 
all  articles  of  the  growth  produce  or  manufacture  of  the  islands 
or  of  the  United  States  respectively,  which  by  the  laws  of  the 
said  states  might  be  then  imported  or  exported. 

The  trade  to  be  carried  on  between  the  oitizens  of  the 
United  States  and  the  British  West  India  islands,  by  virtue 
of  this  article,  is  required  to  be  in  goods  of  the  growth 
prodoce  or  manufacture  of  the  islands  and  United  States  re* 
ipsetively.  This  trade  in  the  nature  of  it  must  be  immediate 
and  direct.  It  could  not  be  in  the  contemplation  of  the  con- 
tiacUng  parties'  that  it  might  be  circuitons,  except  indeed 
^^n  the  limits  of  the  United  States  and  within  the  ranee 
Of  (be  J3ri/«i&  fVest  Jiz^fra*  islands,  and  so  far  as  I  take  it, 
ft  is  circnitoas.     The    contracting  parties   could  not  look 
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meditte  and  direct,  a  provision  is  added  that  the  V 
are  to  prohibit  the  carrying  goods  of  the  produce  c 
Iitdia  islands  in  American  vessels  to  any  port  of  th< 
cept  the  United  States.  Thus  contrasted,  those  articli 
illustration  of  the  internal  evidence  of  the  import  a 
tent  and  meaning  of  each  considered  separately,  ar 
elusion  from  the  whole  appears  to  us  to  be  irresistili 
I  .'S^l  trade  to  be  carried  on  under  the  12th  article  between 

States  and  the  British  West  India  islands  is  a  direct 

that  the  trade  to  be  carried  on  between  the  United 

.  the  British  territories  in  the  East  Indies  under  the  Y 

!|]H  may  be  as  circuitous  as  the  enterprising  spirit  of 

can  make  it.  There  may  be  reason  to  apprehend  th 
intercourse  with  the  Bntish  territories  in  the  East 
prove  veiy  injurious  to  the  interests  of  the  East  1 
pany,  and  to  Great  Britain  in  respect  of  the  gres 
commerce  which  is  carried  on  by  that  Company.  In 
there  may  be  reason  to  apprehend  that  this  treaty 
a  door  to  many  of  our  own  people  whom  the  poll 
laws  has  shut  out  from  a  direct  trade  to  the  East  I 
truth  it  can  hardly  be  expected  that  the  spirit  of  c 
too  often  found  eluding  laws  made  to  keep  it  withij 
that  the  lucri  bonus  odor  should  not  embark  British  i 
this  trade.  This  ought  to  have  been  foreseen,  and  tl 
conclude  it  was  foreseen,  and  that  it  was  found  thi 
lance  of  advantage  and  disadvantage  preponderated 
of  the  treaty.  If  not;  those  who  advised  it  will  lis 
swer  for  it:  the  responsibility  is  not  with  ns»  We 
even  the  expounders  of  treaties.  This  treaty  is  bny 
der  our  consideration  incidentally  as  an  infirredient  io 
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ooneltes*    We  are  to  construe  this  treaty  as  we  would  con-       1799. 
strue  any  other instrament  public  or  priyate.    We  are  to  collect    ka»»yat 
from  the  nature  of  the  subject,  from  the  words  and  from  the     ^y* 
context,  the  true  intent  and  meaning  of  the  contracting  parties^ 
whether  they  are  A.  and  B.,  or  happen  to  be  two  independent 
states.    The  Judges  who  administer  the  municipal  laws  pf  one 
of  those  states  would  commit  themselves  upon  very  disadvan- 
tageous ground,  ground  which  they  can  have  no  opportunity  of 
examining,  if  they  were  to  suffer  collateral  considerations  to 
mil  in  their  judgment  on  a  case  circumstanced  as  the  present 
case  is.     It  has  been  urged  that  in  this  instance  (at  least  as  to 
the  goods  in  the  third  policy)  this  was  a  commerce  direct  from 
this  country,  and  that  this  treaty  does  not  open  a  trade  between 
Great  Britain  and  the  British  territories  in  the  East  Indies  to 
the  prejudice  of  the  monopoly  vested  in  the  East  India  Com- 
paDy.    This  objection  is  plausible  but  not  founded.    The  cir- 
comstance  that  this  part  of  the  cargo  of  the  Argonaut  was  pro- 
cured  here,  and  the  share  which  the  Plaintiff  fft&onhadin 
procaring  it,  might  have  deserved  consideration  as  evidence  of 
a  collusion  by  means  of  which  fVilson  was  carrying  on  for 
hhnself  an  illicit  trade  to  the  East  Indies  which  might  have 
labjected  this  ship  and  cargo,  or  this  part  of  the  ciurgo  to 
seizure  and   confiscation.     But  this  use  has  not  been  made  of 
the  (acts  found  by  the  special  verdict:  and  no  other  use,  con* 
listent  with  our  opinion  of  the  legal  effect  of  the  treaty,  could 
he  made  of  them.     For  a  citizen  of  the  United  States  being 
allowed  to  trade  to  the  British  territories  in  India  generally 
with  an  exception  of  a  few  articles  only,  as  he  may  take  in  hiis 
cargo  in  the  ports  of  bis  own  country,  so  he  may  take  it  in  in 
the  ports  of  this  country  as  well  as  any  other;  and  he  may 
employ  an  agent,  and  that  agent  may  be  a  British  subject.    It 
is  a  lawful  agency.    It  seems  to  me  impossible  to  maintain  in 
argument  that  the  subject  of  a  nation  in  amity  who  may  trade 
to  the  British  territories  in  India  should  be  excluded  from  one 
market  for  his  outward  investment  when  all  other  markets  are 
open  to  him,  and  when  it  is  distinctly  admitted  that  the  mar* 
kets  of  all  the  world,  including  ours,  circuitQUsly  must  be 
open  to  him. 

There  remains  one  other  topic  of  which  I  am  called  upon  to 
Uke  some  notice.  It  is  said  that  CoUett,  who  is  solely  interested 
in  the  two  first  of  these  policies,  and  has  a  joint  interest  mt\i 
Jiutler  m  the  last,  being  a  natural  bom  subject  of  this  coontty^ 
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cannot  shak^  off  that  character,  and  becQme  an  AmerieoM  %o  t% 
to  entitle  himself  to  the  protection  of  this  treaty.     He  is  a  £n- 
<mA  subject  trading  to  the  East  Indies:  his  trade  is  therefore  il- 
licit: the  Toyages  insured  are  illegal:  and  the  policies  are  void. 
Orperhaps  the  objection  ought  to  be  put  another  way  thus.  The 
vessels  in  vrhich  only  the  trade  can  lawfully  be  carried  on  between 
the  United  Slates  and  the  British  territories  in  India  according  to 
the  provisions  of  the  Statute  37  Geo.  3.  c.  97.  must  be  owned  by 
subjects  of  the  United  States^  and  whereof  the  master  and  three- 
fourths  of  the  mariners  at  least  are  subjects  of  the  United  Stattt: 
whereas  this  vessel  the  Argonaut  was  in  part  the  property  of  a 
natural-born  subject  of  this  country,  and  this  part-owner  was 
also  the  master;  consequently  she  was  not  owned  by  a  subject 
of  the  United  States,  nor  navigated  by  a  master  a  subject  of 
the  United  States,  within  the  true  intent  and  meaning  of  the 
navigation  laws,  and  particularly  the  Statute  37  Gep,  3.C.97. 
The  conclusion  will  be  the  same.    The  voyages  insured  were 
therefore  illegal  and  the  policies  void.    This  is  the  only  point 
in  the  case  which  has  appeared  to  me  to  have  any  difficulty  in 
it.    I  must  confess  that  when  I  found  it  stated  as  a  fact  in 
this  special  verdict  that  Collett  and  Butler  were  natural-born 
subjects  of  his  Majesty,  1  felt  myself  embarrassed,  and  I  could 
not  readily  disengage  myself.    And  when  I  found  that  in  the 
yeajr  1797  there  had  been  a  reference  (a)  from  the  Privy  Couocil 

to 


(a)  By  37  Geo.  S.  c.9T.  «.  1.  goods  of 
ttie  growth  of  America  are  allowed  to  be 
imported  into  GretU  liritain  from  the 
UnUed  Staie$  ^  Amnlcn,  in  British  thi^% 
owned  navigated  and  regintered  accord- 
ing to  law,  or  Jmeriean  ahipg  **  whereof 
**  thei  matter  and  three-fourths  of  the 
**  mariners  at  lea^t  are  unbjects  of  the 
»<  said  United  States.'*  On  this  a  qnes^ 
tion  arose,  whether  one  Smith  who  ha«l 
become  a  citisen  of  the  United  States 
since  the  declaration  of  independence, 
and  came  here  as  master  of  an  ^mertcoa 
vessel,  was  within  the  meaning  of  the 
act.  The  case  was  Kobmitted  to  the 
opinion  of  the  King*s  Advocate  and  tlie 
Attorney  and  Solicitor  General ;  which 
was  as  follows : 

To  the  Lords  of  His  Msjosty's  Most 
Uononrable  Privy  Couocil. 

May  it  please  yonr  Lordships, 

la  obedience  to  yonr  Lordftbipft' order 
of  the  16th  instant,  referring  to  ns  the 
petition  of  «/oAfi  ^tontf^umerfff  the  repre* 


sentation  of  Simon  Cock,  and  papeni^ 
eompanying  tha  same,  io  yonr  Lord* 
ship*s  order  annexed,  and  reqoiiiif  v 
to  consider  tliercof,  and  report,  whether 
Aiexumder  Smith  therein  named  is  to  be 
considered  accordingto  the  fmeeoastrir- 
tion  of  His  Mijeafy'it  order  in  eofwil 
of  the  Slst  M«y  1797,  for  regnlatiag  tk 
trade  between  Groai  HritnimnnA  theicr- 
ritories  belonging  to  the  United  SUtaif 
ifmeriM,  t  s  a  snbject  of  the  United  Statrt 
of  JmerieOf  and  whether  he  is  cotukd 
jto  be  master  of  «  ship  belongii^c  te  Um 
said  United  Sttdrs  trading  to  this  etn* 
try,  and  to  confer  on  the  said  ship  ^ 
benefit  of  the  said  order  in  coubcU:  Vc 
have  considered  the  said  papan  so  n- 
ferred  to  ns,  and  we  are  of  opiaisi, 
that  Alexander  Smitlt^  being  a  Mtarsl- 
bom  subject  of  His  Majeatj,  and  att 
having  b«en  admitted  a  citizen  aftiK 
United  States  /^America  nntil  thadjfc 
of  JUay  1796,  cannot  be  eonsideiedfWtt 
roppct  to  tills  country,  aa  a  tolijectif 
th«<  United  States,  so  as  to  entitle  bi" 
to  be  master  of  a  ship  belooeinf  to  tW 
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he  then  Advocate  General,  and  the  two  law  officers  of  the 
wn^  and  that  they  had  concurred  in  opinion  that  the  master 
in  American  vessel  a  subject  of  the  United  States  domiciled 
re,  but  in  fact  a  natural-bom  subject  of  Great  Britain  was 
to  be  considered  as  a  subject  of  the  United  States  within  the 
ining  of  our  navigation  laws,  founding  themselves  upon  an 
lion  of  Lord  Hardmcke  when  he  was  Attorney  General,  and 
t  the  Council  had  adopted  and  acted  upon  that  opinion, 
Jt  my  difficulty  increase  upon  me :  for,  though  this  was 
a  judicial  decision,  (as  in  the  argument  at  the  bar  of  the 
art  of  King's  Bench  it  was  supposed  to  be,)  it  was  eer- 
ily of  the  highest  authority  next  to  a  judicial  decision :  it 
\  a  public  act  of  the  executive  government,  founded  on  the 
ice  of  eminent  and  learned  men,  whose  situations  called  up* 
them  to  make  themselves  well  acquainted  with  out  naviga* 
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\ed  Siaiei  trading  to  this  conDtry, 
to  confer  oo  the  said  fhip  the  beno- 
f  the  said  order  in  council.  We  ap- 
leiid  that  thit  point  watsobmitted  to 
opiuion  of  Sir  Philip  Yorkt  [l],  in 
I,  in  the  rase  of  a  Scotekmmn,  who 
been  nude  a  hiirgher  of  Sicekholmt 
wa«  the  master  of  a  Swedish  ship 
igat^d  with  Sitediik  mariners;  and 
:he  ihoiiKht  this  would  not  entitle  the 
lehman  to  be  considered  as  a  Sieede 
rreai  iirUniUf  his  native  conntiy. 
n  which  we  hnmbly  submit  to  your 
dlsbips*  consideration. 

William  .^cott, 
#19,  1797.  John  .Scott, 

JOH^  MlTPORD. 

B  conse<]nence  of  the  above  opinion 
following  letter  was  written  for  the 
ffwntton  of  the  Lords  Commissioners 
he  Treasury, and  acted  opon  by  ihemi 

Couneil-Offlce,  IFMleAali, 
Sir,  SSd  Jutu  1797. 

Cho  Lords  of  Hie  Majesty*8  most  ho- 
mble  Privy  Conncil  havint:  had  no- 
'COBsideraiioii  a  report  of  His  Ma- 
ly*a  Advocate,  Attorney  and  Solicitor 
^sral,  OB  tlie  petition  of  Jchn  Mmii* 
Mry,  and  a  representation  of  .Staten 
ik  hisngent,  and  papers  aecompaoy- 
f  the  sane,  requesting  the  entry  at 
I  port  of  iJrerpoel  of  the  jimirktm 
p  Amtrita^  jtUxander  Smith  master, 
•  New  York ;  notwiUistandIng  it  has 
■  objected  to^  on  the  grounds  of  the 
Iter  of  the  said  ship  not  poattsang 

]  Vide  Hhp^s  Uw  (^Shipping, S5di 


all  the  qnalifications  of  an  ^mericwm  sub- 
ject ;  I  am  comoMnded  by  their  Lord* 
ships  to  transmit  a  copy  of  the  said  re- 
port  to  yon  for  the  information  of  the 
Lords  CouMBittionera  of  Hia  Majesty's 
Treasury,  and  I  am  to  signify  that  the 
l^rds  of  the  Council  agree  in  opinion 
with  His  Majesty^s  Advocate,  Attorney 
and   Solicitor  General,  that  a  Briiisk 
subject  cannot  so  diyest  himself  of  the 
character  of  a  BrUith  subject,  by  being 
naturalised  or  becoming  a  ciiiaen  of  any 
foreign  state,  as  to  entitle  him  to  b« 
ooRsidered,  Id  this  country,  as  a  sobject 
of  such  foreign  state,  nuder  the  laws  of 
navigation.     And  tlieir  Lordships  are 
farther  of  opinion,  that  for  many  jro*> 
aoos  it  would  be  very  contrary  to  the 
interest  of  this  conntiy  to  admit  of  sncfa 
a  claim,  yet,  as  this  is  the  ^rst  case  with 
respect  to  the  Umi$ed  Siate9  of  Americu 
in  which  a  dairo  of  this  nature  has  been 
iKOUfht  forward,  their  Lordships  do  not 
think  it  would  be  proper  to  take  advan- 
tage of  the  forfeiture  of  the  said  ship, 
^e.  and  are  even  of  opinion,  that  under 
all  the  circumstances  of  the  present 
case,  the  said  ship  JwuHea  should,  ac- 
cording to  tlie  request  of  the  memorial- 
ist, be  permitted  to  enter  the  cargo  at 
the  port  of  Liwerpool;  I  am  however 
directed  by  their  Lordships  to  desire 
that  a  copy  of  the  said  report  mmj  be 
transmitted  to  the  Commissioners  of  His 
Majesty's  Customs,  and  that  tbey  may 
be  informed,  that  after  sndi  notice  a 
like  indulgence  wiSI  not  be  graptad. 

I  am,  Ar^. 
Gi0,  R§H  Esq.  W.  Fawjikji la. 

tici) 
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tion  laws,  and  must  bave  made  them  very  familiar  with  all 
questions  which  had  arisen  apoo  those  laws:  and  itwaatb 
fore  eotitled  to  very  great  respect  from  me.  It  may  be 
served  that  this  order  might  have  been  followed  by  a  jodi 
decision.  It  purports  to  recommend,  that  under  the  ic 
circumstances  the  vessel  shonid  be  admitted  to  an  entry  tbo 
she  was  not  navigated  according  to  taw.  NotwitbsUn 
the  order  and  the  entry  in  consequence  of  it,  the  vessel  mi 
have  been  seised  and  prosecuted  in  the  Exchequer,  sod  n 
question  might  have  been  brought  to  a  judicial  decisicn. 
was  done  in  the  case  of  Seoit  qui  tam  r.  Schwartz,  Com.  i 
cited  in  the  argument.  By  the  way  I  do  not  understand  ^ 
what  ground  the  case  of  ButUr  was  distinguished  from  CoBi 
case,  unless  Butler  has  been  expressly  discharged  fma 
allegiance  by  act  of  parliament,  in  consequence  of  ourackn 
ledgment  of  the  iudependence  of  the  United  States.  They* 
both  uatural-bom  subjects,  they  were  both  adopted  snbjecB 
the  United  States,  and  it  is  to  be  said  of  both  Nemo  patrim 
qua  natus  est  exuere,  nee  iegeantitB  debitum  ejnarre  potsit.  It  * 
observed  by  Lord  Hale,  that  a  natural-bom  subject  of  this  am 
try  may  by  foreign  naturalization  entangle  himself  in  difficnili 
and  a  conflict  of  duties.  So  may  the  naturalized  OTdea\ieai^ 
ject  of  the  King  of  Greo/  Britain.  Yet  it  is  clear,  thatweaniiii 
the  civilized  nations  and  at.ites  of  Europe  do  adopt  (fadiif| 
cording  to  their  own  laws)  the  natural-born  subjects  of  ol 
countries.  So,  as  I  take  it,  VatUl  (a)  puts  it  in  the  passa^'l 
ferrcd  to.  Our  laws  give  certain  privileges  and  niibho/ifwl 
tain  privileges  from  our  adopted  subjects,  and  we  n 
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le  United  States  being  a  natdral-born  sabject  of  the       179d. 
rreat  Britain  make?  Is  tbere  any  general  principle  in    maMyat 
^  nations  (out  of  which  this  adoption  of  subjects  seems 
own)  that  in  the  parent  state  the  adopted  subject  is  in- 
fenjoying  the  privileges  which  have  been  conceded  by 
t  state  to  the  other  subjects  of  that  state  which  has 
)im?   I  know  of  no  such  disabling  principle.    Let  us 
e  to  our  own  municipal  law.     Lord  Hale  says  foreign 
ition  may  involve  the  natural-born  subject  in  a  conflict 
This  is  eloquence  but  not  precision.    What  are  the 
which  there  may  be  a  conflict?   Our  laws  pronounce^ 
;re  should  be  war  between  his  parent  state  and  the  state 
s  adopted  him,  he  must  not  arm  himself  against  the 
ate.     Perhaps  they  go  further  and  say,  that  if  he  is 
lay  be  prevented  f^m  returning  to  his  domicile  in  the 
eh  has  adopted  him :  that  if  he  is  there,  he  must  on 
the  King's  commands  under  his  privy  seal  return  hithef 
f  incurring  a  contempt  and  penalties  consequent  upon 
>ther  the  proclamation  (a)  which  has  been  introduced 
cause  will  have  the  same  effect  as  a  privy  seal  served 
party,  is  a  question  not  necessary  to  be  here  discussed, 
t  have  a  greater  effect,  nor  an  eflfect  of  a  diflTerent 
nd  may  therefore  be  laid  out  of  the  case.    Our  muni-^ 
s  may  attach  upon  him  in  some  other  cases,  but  I  con*^ 
no  instance  which  by  analogy  can  govern  the  present 
ause  I  have  heard  of  no  such  argument  from  analogy. 
lat  authority  then  is  it  said,  that  a  natural-bom  sub^ 
he  King  of  Great  Britain  shall  not  trade  to  the  East 
hough  he  is  an  adopted  subject  of  another  country 
ibjects  in  general  are  allowed  to  trade  to  the  East  InOesI 
)e  enough  to  say  the  rest  of  the  King's  subjects  are  not 
to  trade  to  the  East  Indies^  and  therefore  you  being  the 
lubject  shall  not?    He  will  answer,  I  have  a  privilege 
e  rest  of  the  King*s  subjects  have  not.   I  am  the  King's 
but  I  am  also  the  subject  of  the  United  States,  and  Great 
las  granted  to  the  subjects  of  the  United  States  that  they 
le.    He  may  add,  I  violated  no  law  of  my  parent  state, 
ing  myself  to  be  received  a  subject  of  the  United  Slates, 
ourages  the  practice,  for  she  herself  adopts  the  sub- 
other  states.    Why  then  are  the  fruits  of  my  adoption 
hheld  from  me  ?  If  it  be  said  to  him,  you  a  British  subject 
•t  to  trade  to  the  loss  and  injuty  of  the  East  India  Company 

(«)  8  Tfrm  Rep,  34. 

..  who 
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who  hftTC  a  monopoly:  he  may  Bay,  the  subjects  of  the  Vm 
States  may  and  ought  to  cany  on  this  trade  under  the  tnthsf 
ofthe  laws  of  thin  country;  under  the  authority  of  the  suneh 
which  gave  to  the  Eatt  India  Company  their  monopoly.  If  I 
Company  sustained  a  loss,  it  it  damnum  sine  injuri&.  In  fboit, 
being  once  granted  that  natural-born  subjects  of  the  Eii^ 
Great  Britain  may  become  subjects  of  the  United  Stata,  ^ 
can  be  no  breach  of  moral,  political,  or  legal  duties,  no  confi 
of  duties  in  claiming  or  exercising  the  privilegeB  which  belo^ 
that  character.  The  same  train  of  reasoning,  in  myjud^sa 
goes  to  prove  that  it  is  not  yet  sufficiently  established  to  ben 
taken  for  clear  law  upon  the  ground  of  which  ive  ought  to  dcdi 
these  contracts  void,  that  a  natural-born  subject  of  the  Ei^ 
naturalized,  or  otherwise  adopted  as  a  subject  by  a  foreign  lU 
is  not  to  be  considered  within  our  navigation  laws  as  a  snbjecltf 
that  foreign  state  when  acting  in  the  character  of  the  maitotf 
a  vessel  belonging  to  the  fivibjectft  of  that  foTcign  state.  Stdi. 
man  is  certainty  to  many  purposes,  "  of  that  country  or  plirf 
which  are  the  worda  of  the  Navigation  Act,  and  "  a  subjotD 
the  United  Slales,"  which  are  the  words  of  the  Stat.  37  Cen;! 
c.  97.  In  point  of  title  to  this  character  of  eubject,  he  if  rfl 
ciently  so  within  our  navigation  laws.  1  mean  that  he  is  fsi| 
ciently  adopted,  according  to  the  case  in  Comyiis,  to  be  coasio 
a  subject  of  that  country  within  our  navigation  laws,  suppo 
hia  claim  not  to  be  repelled  by  his  being  a  natural-born  sut^tfl 
o( Great  Britain.  1  am  not  prepared  to  say,  highly  as  I  re 
the  authority  of  those  who  held  that  opinion,  that  thiscbsncvl 
of  natural-bom  subject  will  control  or  suspend  the  legal  ii)i 
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le  Thirty-nioth  Year  of  the  Reign  of  George  HI. 


Wilton  Executrix  v.  Hajmilton.  •    JVay6Ui. 

was  an  application  to  tbe  Court  to  direct  the  prothono-  A.  toed  asexe* 
ry  to  tax  costs  against  the  Plaintiff  who  had  been  non-  ^^y  ^^  ^ 

The  ground  on  which  it  was  attempted  to  differ  this  feeicd  by  B. 
le  common  case  of  an  executrix  were  as  follow.    The  |° t*hichhe    * 
ff  declared  as  executrix  of  her  husband  on  a  policy  of  wasjointijia* 
Qce  effected  by  him  in  his  life-time,  and  in  Which  he  was  c.  and  D.  now 

interested  with  two  others.    The  1st  count  stated,  that  ^***°«.?2f  ]J2^ 
tator  in  his  life-time,  for  the  use  of  himself,  S.  L.  and  S.  B.,  that  the  was 
d  the  policy  for  himself,  and  as  agent,  Ifc. ;  that  the  testa  «n5»?j^  ^©fan 
L.  and  S.  B.,  were  interested  4rc. ;  that  afterwards,  m  the  execntrixtobe 
\e  of  the  testator,  the  ship  sailed  on  her  voyage,  and  that  JJJi"'^^^^** 
irds  and  during  the  voyage  she  was  lost.    The  2d  count 
iffered  from  the  first  in  some  circumstances  which  could 
ect  this  motion.    The  3d  and  4th  were  money  counts, 
r  that  the  Defendant  was  indebted  to  the  Plaintiff  as  exe- 
,  for  money  paid  by  the  testator  in  his  life-time  to  the  usei 
Defendant,  and  for  money  had  and  received  by  the  Be- 
it in  the  life-time  of  the  testator  to  his  use. 
wood  Serjt.  moved  this  on  the  last  day  of  Easter  term,  but 
.  that  time  refused  a  rule  nisi  by  the  Court,  who  said  they 

ide  Cooke  t.  Lmmi,  S  Eait,  395.    T^ittrsvU  v.  Groottf  t  B.&  P.  153.  tb6. 
V.  JIardeattUf  3  B.  &  P.  116. 

would 
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would  not  Btir  the  poiat  unless  upon  further  contideiv 
the  CB«e  he  should  think  the  motioa  well  founded. 

Accordingly  on  this  day  he  again  applied  for  a  rule  ti 
cause  and  contended,  that  this  case  did  not  fall  witbia  t 
neral  rule,  that  where  an  executor  sues  ia  right  of  his  U 
for  a  cause  of  action  arising  in  the  life-time  of  his  testab 
the  estate  will  be  benefited  by  a  recovery,  he  shall  w 
costs.  1st,  Because  it  did  not  appear  upon  the  pleadinj 
the  cause  of  action  accnted  in  the  life-time  of  the  testal 
though  the  policy  was  stated  in  the  two  firat  counts  b 
been  made  by  him,  yet  it  was  not  shewn  that  the  lost 
pened  before  his  deatll,  and  the  money  counta  were  on  pR 
made  to  the  Plaintiff.  2dly,  Because  the  Damages  if  rec( 
would  not  have  been  assets,  but  must  have  been  carried 
partnership  fund  and  liable  to  the  partnerahip  debts;  and 
bec&Dse  it  was  not  necessary  for  the  executrix  to  hare  hr 
this  action,  as  either  of  the  surviving  parties  interested  i 
have  supported  it.  He  cited  Jenkitu  and  Wife  t,  Plomk,  6 
92.  181.  Modely  and  Wife  v.  York,  11  Mod.  135.  Mm 
Yeltowley,  2  Str.  1106.  Nuw/u  ▼.  KiUigma,  1  iJd.  R^m. 
Harm  et  Ux  r.  Hantui,  Com.  temp.  Hardu>.  204.  and  &A 
Spauxr,  7  Term  Rep.  358. 

Xe  Blanc  Serjt.  shewed  cause  in  the  firat  inatance,  SM 
sisted,  that  it  might  be  inferred  from  the  pleadings  tbt 
cause  of  action  accrued  during  the  life  of  the  testator. 

Eybr  Cfa.  J.  On  the  two  first  counts  we  may  infer,  thi 
loss  happened  in  the  life-time  of  the  testator,  and  witi  if 
to  the  money  counts,  tha  promise  ia  an  implication  of  Iti^iii 
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Sabah  Legh  v.  Frances  Legh.         :  M^ysbth. 

kN   a  former  day  Shepherd  Serit.  shewed  cause  against-  a  If  ^h*  obligor 

rule  nist  obtained  by  Le  Blanc  Serjt.  for  setting  aside  a  notice  of  lu 
I  of  release  in  an  action  on  a  bond,  and  ordering  the  release  |**^°'/)2J5J^* 
>e  cancelled.  from  the  obli- 

lie  case  as  disclosed  by  the  affidavits  in  support  of  the  rule  jf^J^'JI^^l^n 
reared  to  be  this :  Frances  Legh  having  given  a  bond  to  broagbt  by  tbe 
ah  Legh  to  secure  75/.  Sarah  assigned  it  to  John  Legh  as  a  ""^Vof  the**** 
urity  for  the  payment  of  a  lesser  sum,  of  which  Frances  had  obligee,  the 
ice:  Jo/m  having  brought  an  action  on  the  hond  against  ni^  plea  atide ; 
mces  in  the  name  of  Sarah,  Sarah  gave  a  release  to  Frances  "®*i^'HjJ*^ 
whom  she  had  been  satisfied  her  debt,  and  this  release  Was  circnoMtaiieet 

^ded.  *l!rTo**1etd'" 

Syr£  Ch.  J.  The  conduct  ofthis  Defendant  has  been  against  payment  of  ti»e 

d  faith,  and  the  only  question  is,  whether  the  Plaintiff  must  ^^^^'  ^"^ 

seek  relief  in  a  Court  of  Equity?    The  Defendant  ought 

ler  to  have  paid  the  person  to  whom  the  bond  was  assigped^ 

lave  waited  till  an  action  was  commenced  against  him,  and 

a  have  applied  to  the  Court.     Most  clearly  it  was  in  breach 

^od  faith  to  pay  the  money  to  the  assignor  of  the  bond  and 

e  a  release,  and  I  rather  think  the  Court  ought  not  to  allow 

Defendant  to  avail  himself  of  this  plea,  since  a  Court  of 
iiity  would  order  the  Defendant  to  pay  the  Plaintiff  the 
>unt  of  his  lien  on  the  bond,  and  probably  all  the  costs  of 

application. 

tuLLER  J.  There  are  many  cases  in  which  the  Court  has 
aside  a  release  given  to  prejudice  the  real  Plaintiff.  All 
se  cases  depend  on  circumstances.  If  the  release  be  frau- 
ent,  the  Court  will  attend  to  the  application. 
rke  Court  recommended  the  parties  to.  go  before  the  protho* 
^lJJ  in  order  to  ascertain  what  sum  was  really  due  to  the 
lintiff  on  the  bond. 

ihepherd  on  this  day  stated  that  the  Defendant  objected  to 
ng  before  the  protbonotary,  upon  which  the  Court  said,  that 

rule  must  be  made  absolute.  He  then  applied  for  leave  to 
ad  payment  of  the  bond^  and  contended  that  as  this  was 
r  an  application  under  the  statute  to  plead  several  pleas,  the 
art  had  no  discretion. 

Syre  Ch.  J.   The  Court  has  in  many  cases  refused  to  allow  a 
ty  to  take  his  legal  advantage,  where  it  has  appeared  to  be 

•}  Vide  Jones  v.  Hnbtttj  rTtont.  481.   imutt  v.  NemMii,  4  B.&  A.  419. 

against 
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against  good  faith.  Thus  we  prevent  a  man  from  signing  judg^ 
ment  who  has  a  right  by  law  to  do  so,  if  it  would  be  in  bread) 
of  his  own  agreement.  In  order  to  defeat  the  real  Plaintiff, 
this  Defendant  has  colluded  with  the  nominal  Plaintiff  to  obtain 
a  release;  and  I  think  therefore  the  plea  of  release  maybe  set 
aside  consistently  with  the  general  rules  of  the  Court  (a).  And 
if  so,  the  Defendant  cannot  be  permitted  to  plead  payment  ol 
the  bond>  as  that  would  amount  to  the  same  thing. 

fiuLLBR  J.  The  Court  proceeds  on  the  ground,  that  the 
Defendant  has  in  effect  agreed  not  to  plead  payment  against  the 
nominal  obligee. 

Upon  this  the  Defendant  consented  to  go  before  the  pro- 
thonotary. 


(«)  See  alio  Payne  ▼.  Rogtre^  DoumL 
407.  wbere  tbe  tenant  of  »  comnionable 
teiMinsnt,  having  been  made  nominal 
Plaintiff  bv  his  landlord  in  an  action  on 
tlm  ease  for  an  incroachment  on  the 
common,  gave  a  release  to  the  Defend- 
ant peadinpe  the  suit,  the  Court  on  mo- 
tion ordered  tbe  release  to  be  delivered 
np  to  be  cancelled,  and  permitted  the 
action  to  proceed  in  tbe  name  of  the 
tenant,  expressing  K>'*'*t  indignation  at 
the  attempt  msde  to  prevent  it.  Indeed 
in  Salk.  «60.  H9U  Ch.  J.  says,  that  in 
^ectment  where  the  Plaintiff  is  a  mere 
nominal  person  and  trustee  for  tbe  les- 
sor, if  he  release  tbe  action  be  may  be 


committed  for  a  contempt.  Leiprcncc  J. 
mentioning  this  opinion  In  the  ease  d 
BuMtrmn  v.  Rttdeiim^  7  Term  Re^  &^ 
adds  **^  bnt  be  did  not  say  that  tbe !» 
**  lease  woold  not  defeat  tbe  action.**  U 
it  woold  necessarily  defeat  tbe  actisa, 
an  objection  might  have  been  taken  tt 
tbe  pleading  in  Cnah  tmd  IV^e  v.  O'JUA, 
7  Term  Rep.  670.  n.  6.,  wbere  a  relessi 
having  been  pleaded  to  an  action  em  s 
bond  by  the  assignee  of  tX\m  bond  bi  Ik 
name  of  tbe  obligee,  the  special  circa» 
stances  under  which  the  release  wii 
given,  and  that  it  was  obtained  by  firsii 
were  replied. 


May  50th. 


Donnelly  r.  Dunn. 


If  bail  plead  TXebt  on  a  recognizance  against  the  Defendant  as  bail  of  one 
of^ibe^pri^^^^  -*^  ^^rt  Maclagan.  Plea:  That  the  said  Robert  Madag  ji 
cipal  In  their  after  the  entering  into  the  recognizance  in  the  declaration  men- 
they  muit"*^^*'  tioned  and  before  the  return  of  any  writ  of  capias  ad  satU' 
plead  it  cir-  faciendum  against  the  said  Robert  Maclagan  upon  the  said  judg- 
or  it  will  be  '  ment  in  the  said  declaration  also  mentioned  to  wit  on  S^c.  at  4c. 
demurrer*^**'  became  and  was  a  bankrupt  within  the  true  intent  and  meaning 
QuiBre  if  it  can  of  the  several  statutes  made  and  then  and  now  in  force  concern- 
aUp'caf*'**^*'  ing  bankrupts.  And  that  the  said  Robert  Maclagan  having  no 
become  and  being  such  bankrupt  as  aforesaid  afterwards  and 
before  the  return  of  any  writ  of  capias  ad  satisfaciendum  against 


(n)  Vide  Donnelly  v.  Du nir,  3  B.  &  P.  45. 


him 
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bimupon  the  said  judgment  to  wit  on  S^ci  at  ^.  a  certain  com-       1799* 
mission  of  bankrupt  was  in  due  manner  awarded  and  issued    dom^eixy 
forth  against  him  the  said  Robert  Maclagan  under  the  great  seal  »•• 

of  Great   Britain  directed  to  certain  commissioners  therein 
named  under  which  said  commission  he  the  said  Robert  Macla-- 
ym  was  afterwards  in  due  manner  adjudged  and  declared  a 
bankrupt  to  wit  at  4rc.;  that  the  said  Robert  Maclagan  having 
being  so  adjudged  and  declared  bankrupt  as  aforesaid  and  hav- 
ing in  all  things  conformed  himself  as  such  bankrupt  to  the  se- 
reral  statutes  concerning  bankrupts,  he  the  said  Robert  Maclagan 
afterwards  and  before  the  return  of  any  writ  o{  capias  ad  satis" 
faciendum  against  him  upon  the  said  judgment  in  the  said  cle- 
claration  mentioned  to  wit  on  (r.  at  8fc,  in  due  manner  obtained 
from  the  major  part  of  the  commissioners  acting  under  the  said 
commission   and  from  sufficient  in  number  and  value  of  the 
creditors  who  had  proved  their  debts  under  the  said  commission' 
liis  certificate  of  conformity  to  the  several  statutes  imade  and 
then  in  force  concerning  bankrupts  which  said  certificate  waa 
afterwards  and  before  the  return  of  any  writ  of  capias  ddiatisr 
fidendum  against  the  said  Robert  Maclaganupon  (he  said  judg* 
loent  in  the  said  declaration  mentioned  and  also  before  the  siting 
forth  of  the  original  writ  of  the  said  Plaintiff  against  the  said 
Defendant  to  wit  on  S^c,  nt  i^c.  in  due  manner  allowed  and  con- 
firmed by  the  Lord  High  Chancellor  of  Great  ^rtVaf/i  according 
to  the  form  of  the  Statute  in   such  case  made  and  provided. 
And  that  the  said  commission  of  bankrupt  hereinbefore  men- 
tioned is  still  in  full  force  and  that  the  cause  of  the  said  action 
or  suit  in  which  such  judgment  was  so  recovered  as  aforesaid 
against  the  said  Robert  Maclagan  accrued  before  such  time  as 
the  said  Robert  Maclagan  so  became  a  bankrupt  as  aforesaid  to 
vritat^c.    And  this  ^f.    Wherefore  3rcr.    To  this  there  wai^  4 
Special  demurrer,  assigning  for  causes  **  that  the  said  plea  does 
hoi  kUiie  that  the  said  Robert  Maclagan  was  a  trader  witKin  any  , 

of  the  Statutes  made  concerning  bankrupts.  And  that  the 
aaid  plea  does  not  state  how  or  in  what  manner  the  said 
'Robert  Maclagan  became  a  bankrupt.  And  that  the  said  plea 
ioes  not  state  that  the  said  Robert  Maclagan  owed  any  debtor 
debfs  upon  which  the  said  commission  in  the  said  plea  men^ 
tioned  could  legally  have  been  awarded  or  issued.  And  that  the 
said  plea  does  not  state  that  the  said  commission  was  awarded 
or  issued  upon  the  petition  of  any  person  or  persons  to  'w^hom 
the  said  Robert  Maclagan  was  indebted.  And  that  the  said 
fOL.  I.  G  G  plea 
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plea  is  in  other  respects  defective  insufficient  and 
Joinder  in  demurrer. 

Le  Blanc  HeT^t.'ia  supportof  the  demurrer  observe 
the  bankruptcy  and  certificate  of  the  principal  were 
pleaded  in  discharge  of  bail,  but  that  the  Court 
Buramary  (a)  jurisdiction  where  the  principal  had  o 
certificate  before  the  bail  were  fixed.  2dly,  That  tl 
c.  30.  gives  the  general  plea  of  bankruptcy  to  thi 
only,  and  thnt  in  all  other  cmcs  bankruptcy  must 
in  the  same  manner  as  was  necessary  before  that  i 
cited  Tulltif  v.  Uparket  and  olhers,  2  Ld.  Raym.  li 
869.  S.  C. 

Alarahall  Serjt,  who  was  to  have  at^ued  in  9«p| 
plea,  finding  the  opinion  of  the  Court  asninst  him, 
leave  to  amend,  which  was  accordingly  granted. 

UuLtER  J.  expressed  a  doubt  whether  the  Defend 
not  have  sought  relief  by  an  apphcation  to  the  suoii 
diction  of  the  Court,  instead  of  pleading  the  banki 
certificate  of  the  principal,  (b) 

(a)  Vid.  fftolUy  y.  Ctbbt,  t  B>rr.  Hi.  Statate  iu  anrh  cur  made 

■nd  Cacktrill  t.  Oetla*,  1  flair.  4.16-  And  (he  ume  certifirale  w 

(5)  Id  the  conne  of  tlibi  icrra  (he  Tol-  and  before  ibe  relura  aod 

lowlnft  caie  wu  alio  decided:  »ush  cnpioi  md  mCm/ocum 

BHMamt  and  ani-lhtr  v.  lltO/rmila  ami  before  (he  bluing  of  aach 

an*lkrr. — .Scire  /nci'-u  an  ■  reeopnuance  /adaj  u  aforeuitl   to  nil  i 

of  bail.  To  tliiii  Die  Defendanli  iilradeil  da ly  allowed  and   ronfirnH 

"  that  R.H  (llie'tr  principal)  in  the  Mid  to  tlie  form  of  the  S  la  tale 

wrill  of  icirs  faeimM   and   declaration  made  and  provided  ADdtlti 

thereon  mrniioned  after  (lir  recn»eiy  of  fore  fl*.""    The  PUintiffi  pi 

the  *aid  jnclfinrnt  uid  b«fore  the  I*-  ration,  to  utiicb   there  «i 

taiat  of  ibe  laiU  firtt  letrc/anar  and  demurrer. 

'  tatiijiuiniitm  tatd         SArjiJiwd  Seijl.  «aj  pror* 
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Van  Braam  v.  Isaacs.  Jiwesd. 

Ihis  was  an  application  callinor  on  the  PlaintiflTs  executor  to  If  aboidind 

,  *^\  ^     r     XX  4.  warraot  of  at- 

shew  cause  why  a  warrant  of  attorney  given  to  secure  an  tomey  gi?eD  to 
uity  should  not  be  delivered  up  to  be  cancelled,  and  the  •*«""*  •"  •"- 

11  1  IT  1  nnity,  are  no 

gment  entered  thereon  be  set  aside.     It  was  moved  on  two  oUierwise  no- 

ections  to  the  memorial,  viz.     1st,  That  neither  the  warmnt  memorial'uian 
ittorney  or  the  annuity  bond  was  sufficiently  described  :  by  way  of  re^ 
Y,  That  the  names  of  the  witnesses  to  those  two  instruments  annuity  deed 
e  not  mentioned.  which  is  set 

he  memorial  set  out  an  indenture  bearing  date  the  20th  of  gnfg^i^Qi  ^om. 
rust  1781  between  the  Plaintiff  and  Defendant,  which  inden-  plwncc  with 
i  after  reciting  that  the  Defendant  had   executed  a  bond  c.2ft.  Korean 

rins:  even  date  with  the  said  indenture  in  the  penal  sum  of  •'*®^®"r*  ■*" 
^  '  rose  to  inter* 

0/.  conditioned  for  the  payment  of  an  annuity  of  100/.  to  the  fere  on  the 

intiff,  and  also  that  ibr  the  better  securin&c  the  said  annuity  8*'®"n^of  18 

/.  «   ,  years  having 

Defendant  had  executed  a  warrant  of  attorney  of  the  same  elapsed  since 

J,  proceeded  to  the  grant  of  the  annuity.     The  witnesses  to  {he frMt^eehi 
indenture  were   regularly  stated  in  the  memorial,  but  no  ing  dead.  (6) 
ir  notice  was  taken  of  the  bond  and  warrant  of  attorney 
I   what  was  introduced    by  the  recital  in  the  deed.     The 
itee  was  dead. 

larshall  Serjt.  in  the  course  of  the  last  term  shewed  cause. 
o])ject  of  the  act,  as  appears  by  the  preamble,  was  to  pre- 
.  secrecy  in  annuity  transactions;  and  it  was  with  that  view 
all  the  deeds  were  ordered  to  be  memorialized,  and  all  the 
esses  to  be  mentioned.     The  answer  therefore  to  the  first 
ction  is,  that  the  bond  and  warrant  of  attorney  having  been 
tioned  in  the  recital  of  the  deed,  the  public  is  equally  in- 
led  of  all  the  securities,  as  if  a  substantive  allegation  had 
I  made  of  the  bond  and  warrant  of  attorney.     Mentioning 
consideration  by  way  of  recital  has  been  held  sufficient. 
zrbif  v.  Harris,  4  Term  Rep  494.  and  Hodges  v.  Mone^  and 
her,  4   Term  Hep.  500  (fl).     With  respect  to  the  second 
ction,   it   is   only   necessary   that   the   names   of  all  the 
esses  should  appear  on  the  face  of  the  memorial.     The 
Dn  is  obvious;  that  every  person  interested  may  be  able 
»t  at  all  the  evidence  relative  to  the  transaction.     But 
)pears  from  the    bond  and  warrant  of  attorney  now  in 
t,  that  the  witnesses  to  the  indenture  were  also  witnesses  to 

(a)  Vid.  etiam  Couiins  v.  Thompson^  6  Term  Itkp.  335. 
)  Vide  Coart  f.  Gibklt^  3  East,  461.    Bramiir.  Rpse^  6  Taunt.  ISd. 
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1799.       those  instruments.     Besides^  admitting  the  objections  lobe 
YaiTbraam  ^^^^»  *he  Court  will  not  give  them  effect  after  the  death  of  the 
V.  grantee,  and  in  a  case  where  the  annuity  has  stood  eighteen 

years  unimpeached  (a). 

Le  Blanc  Seijt.  in  support  of  the  rule-    The  Court  has  nem 
refused  to  interfere  on  account  of  the  death  of  the  grantee,  ex- 
cept in  cases  where  the  application  has  been  made  on  the  ground 
of  something  which  passed  at  the  time  of  granting  the  annuity, 
and  which  the  grantee  only  could  contradict;  as  where  p&rtof 
the  consideration-money  has  been  retained  or  paid  back :  and 
with  respect  to  the  length  of  time  which  has  elapsed  since  this 
annuity  was  granted,  it  is  sufficient  to  say  that  the  grantee 
has  enjoyed  for  eighteen  years,  an  annuity  for  which  he  gave 
only  five  years  purchase,  and  which  he  never  ought  to  hare 
enjoyed  at  all.    This  clearly  is  only  a  memorial  of  one  deed  in- 
stead of  a  memorial  of  '*  every  deed"  as  required  by  the  act 
A  mere  recital  in  the  indenture  of  a  bond  and  warrant  of  attorney 
cannot  be  a  sufficient  compliance  with  the  act :  since  mention  of 
those  instruments  may  have  been  introduced  with  a  view  to  take 
a  sirni  of  money  under  pretence  of  a  charge  for  the  deeds,  and 
they  may  never  have  been  executed.  This  case  may  be  distin- 
'guished  from  those  in  which  a  recital  of  the  consideration  has 
been  held  sufficient;  for  if  the  whole  consideration  recited  be 
•not  actually  paid,  the  annuity  is  void  under  the  fourth  section  of 
the  act.    As  to  the  second  defect,  it  cannot  be  cured  by  matter 
dehors.     The  memorial  runs  *'  which  said  indenture  is  witnessed 
by  A,  and  B."     How  then  is  the  grantor  or  any  other  person 
interested  given  to  understand  that  the  other  instruments  re 
ferred  to  were  witnessed  by  the  same  persons. 

Eyre  Ch.  J.  As  at  present  advised  I  do  not  see  how  these 
objections  can  be  got  over.  The  cases  which  have  been  cited  in 
support  of  this  memorial  only  tend  to  establish  that  a  statement 
by  way  of  recital  of  the  contents  of  a  deed  is  sufficient;  forthe 
consideration  is  part  of  the  contents  of  the  deed.  Perhaps  there 
may  be  good  ground  to  support  those  cases.  And  yet  it  is  ap- 
parent that  the  consideration  recited  in  the  deed  and  the  true 
consideration  may  be  very  different  things.  The  object  of  the 
17  Geo.  3.  c.  26.  having  been  to  give  every  opportunity  of  scrutiniz- 
ing annuity  transactions,  perhaps  the  better  construction  would 

• 

(a)  Vid.  Symmt>nds  ▼.   Mortimer,  5  of  the  person  who  nei^Gtiated  tbe  i^ 

' Term  Rep.  140,  H'Uhy  v.  IVooUey.lTerm  nulty  for  the  n^rantee,  tlie  Covrt  t^M 

hep,  540.  and  Poole  v.  Cabmcs,  8  T.  H,  to  set  the  annuity  aside  on  a  repreaeitn 

oSn.  in  which  last  case  the  annnity  hav.  tion  of  facts  which  that  penoo  mI/ 

ing  been  regularly  paid  during  tbe  life  could  have  answered. 

have 
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haVe  be^n  to  have  required  a  positive  allegation  of  the  consi*       ^'799'» 
deration  actually  paid.    However  as  the  consideration  is  always  VarBiiaaw 
to  be  found  in  the  body  of  the  deed»  it  may  have  been  reason-  «• 

able  to  hold  that  a  memorial  of  the  deed  should  be  a  memorial       •^^•■•* 
of  the  particular  parts  of  the  deed  specified.   But  how  can  that 
determination  affect  other  instruments  which  are  quite  dehar$< 
the  deed,  and  on  what  construction  are  we  to  dispense  with  the 
memorial  of  any  deeds,  when  the  Statute  requires  a  memorial 
of  every  deed  ?     Can  it  be  said  that  a  memorial  of  one  deed 
which  recit€!S  other  deeds  to  have  existed  is  a  memorial  of  evefy« 
deed  recited?  If  an  act  requires  all  the  deeds  of  a  mortgage  to' 
be  inrolled,  and  the  bond  recites  the  indenture  of  mortgage^ 
will  it  be  contended  that  by  the  enrolment  of  such  a  bond  the 
law  is  satisfied  ?    With  regard  to  the  names  of  the  witnesjses 
the  same  difficulty  occurs.   If  we  could  dispense  with  a  distinct 
memorial  of  the  bond  and  warrant  of  attorney,  we  might  be 
satisfied  without  a  description  of  the  witnesses  to  those  deeds; 
referring  for  the  witnesses  to  the  principal  deed.     However  I 
should  wish  the  Court  to  pause  before  it  exercises  a  summary 
jurisdiction  in  the  case  of  a  grant  made  eighteen  years  ago;  and 
iB  which  the  grantee  is  dead.   This  being  an  application  to  the 
ijeneral  summary  jurisdiction  of  the  Court  over  all  warrai^s  of 
Utomey,  I  see  no  reason  why  we  should  not  expect  the  same 
ulee  to  be  followed  in  this,  as  in  other  applications  to  our 
nmmary  jurisdiction;  we  require  them  to  be  made  in  the  first 
tetance,  and  before  the  rights  of  parties  are  fixed  and  detei!* 
iined.   There  is  a  clause  in  the  17  Geo.  3.  by  which  the  Court 

directed  to  interfere,  but  that  relates  to  cases  of  fraud,  and 
a.ere  we  are  empowered  to  order  the  securities  to  be  delivered 
13  to  be  cancelled.  In  this  case  if  we  act,  it  will  be  on  our 
ssneral  jurisdiction,  and  not  under  the  17  Geo.  3. 

fiuLLER  J.  The  question  with  respect  to  the  discretion  of 
.  ^  Court  principally  depends  on  the  nature  of  the  instrument, 
■i.  this  case  if  the  Court  do  not  interpose  in  the  manner  pointed 
iBt,  I  do  not  see  how  they  can  interpose  at  all.  By  the  instru"* 
■ent  which  has  been  given  the  question  is  concluded.  And  1 
^prehend  that  in  all  cases  where  a  party  is  precluded  by  a 
^irrant  of  attorney  from  litigating  a  question  which  ought  to 
&  tried,  the  Court  will  interfere.  The  words  of  the  act  give 
K  no  discretion. 

Heath  J.  Had  this  been  a  recent  transaction  I  should  have 
^d  no  doubt.    The  only  question  is^  whether  the  Court  haa 

G  Q  3  any 
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1799.       any  discretion.     With  respect  to  the  length  of  time  which  has 
Van  Braam  c'^ipsed,  I  think  that  there  is  a  great  difference  between  an 
annuity  which  is  paid  quarterly,  and  a  debt  of  which  the  party 
never  thinks  till  he  is  called  upon  to  pay. 

RooKE  J.     I  think  the  Court  have  no  discretion,  but  are 
bound  to  set  aside  the  annuity. 

Cur.  adv.  vuU, 


Isaacs. 


The  case  having  stood  over  until  this  day,  Le  Blanc  now  men- 
tioned it  to  the  Court,  and  informed  them,  that  in  the  course  of 
last  term  and  the  present,  two  annuities  granted  by  the  same 
person  had  been  set  aside  in  the  Court  of  King's  Bench  not^ 
withstanding  the  same  length  of  time  had  been  suffered  to  elapse. 

On  hearing  this,  the  Court  made 

The  rule  absolute, 


The  Coort  will 
not  pot  off  a 
trial  on  ac- 
coont  of  the 
absence  of  a 
ineterial  wit- 
ness, if  by  his 
evidence  the 
defence  of 
•la?ery  is  in- 
tended to  be 
established. 


Robinson,  v.  Smyth- 

C^HEPHERD  Serjt.  moved  to  put  off  the  trial  in  this  case  on 
account  of  the  absence  of  a  material  witness.  He  stated  that 
the  action  was  brought  for  wages  supposed  to  be  due  to  tbe 
Plaintiff  as  a  seaman,  upon  a  voyage  from  the  fVest  Indies  to 
London,  and  that  the  defence  to  be  established  by  the  evidence 
of  the  absent  witness,  was  that  the  PlaintiflFwas  slave  to  the 
Defendant  who  had  paid  a  valuable  consideration  for  him. 

Sed  per  Curiam,  This  is  an  odious  defence,  to  which  the 
Court  will  give  no  assistance,  if  the  Defendant  were  to  offer 
to  put  it  on  the  record,  we  should  not  give  him  a  day's  time. 
It  is  as  much  a  denial  of  justice  as  the  plea  of  alien  enemyi 
which  is  always  discouraged  by  the  Court, 
Shepherd  took  nothing  by  his  motion. 


i 
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ScuDAMORE  and  Others  i;.  Stuatton  and  Others,  JumeZd, 

Executors  of  T.  Roth  ley. 

/Covenant.     The  declaration  stated  "that  one  Margaret  if  z]ew%  for 
^  Gardner  was  possessed  of  certain  premises  for  the  residue  ^,^1"^^  3'' 
of  a  term  of  ninety-nine  years  determinable  on  the  deaths  of  lives  be  con- 
certain  persons  then  living,  and  being  so  possessed,  by  inden-  fo^^.  fo,.^}]^* 
ture  dated  the  7th  of  September  1770  between  the  said  AI.  and^.  cove- 
Gardner  of  the  first  part  T,  Rot hley  of  the  second  part  and  the  utmos?cn*   ** 
Plaintiffs  of  the  third   part  reciting  that  M.  (Gardner  was  pos-  deavours,  at 
sessed  of  a  lease  of  parcel  of  the  said  premises  determinable  on  the  pertoni  on 
the  deaths  of  Amie  Foy  and  J.  Chandler  and  of  a  lease  of  certain  ^**oic  lives  the 
other  part9  determinable  on  the  deaths  of  Anne  Gardner  the  held,  shall  dici 
«aid  M.  Gardner  and  Seumour  Love  that  a  marriaore  was  agreed  to  renew  the 

J    1  1      same  by  pnr* 

upon  between  the  said  M.  Gardner  and  jT.  Rothley  and  that  the  chasing  of  the 
said  leases  should  be  assigned  to  trustees  upon  trust,  it  was  J^o^d  of  the  fee 
witnessed  that  the  said  M,  Gardner  with   the  conseut  of  T.  the  room  of 
jRo^A/ey  assigned  the  said  leases  to  the  Plaintiffs  in  trust  among  ^^^^^^ 
other  things  for  the  said  T.  Rothley  for  his  life;  that  T.  Rothley  breach  of  the 
covenanted  with  the  Plaintiffs  that  as  often  as  any  of  the  persons  upon^oneofihe 
on  whose  lives  the  premises  were  then  held  or  should  be  held  lives  failing  he 
from  the  time  being  should  die,  he  would  forthwith  use  his  ut-  Sewal'uponhit 
most  endeavours  to  renew  the  same  premises  respectively  with  ®^"  '*fe. 
the  lords  of  the  fees  thereof  by  purchasing  of  them  new  lives  pleaded  other* 
or  a  new  life  therein  respectively  and  such  further  terms  estates  ^}^^  ^*"""  '5 

1   •  1         •  1     /»  -11  •      .  ,  ^*'e  terms  of 

aod  interest   therein  as    before    mentioned    determinable    on  the  covenant* 

some    other  new  lives  or    a   new  life  in  the    room  of   such  "  *'*^'  *V? 

on  Eeiicral  dev 

lives  or  life  as  should  so  happen  to  die  as  aforesaid,  and  to  murrer. 
procure  new   leases  to  be  granted  thereof  by  the  said  lords  , 

respectively  to  the  said  Plaintiffs  upon  the  trusts  in  the  in- 
denture mentioned  and  that  he  would  pay  the  finea  or  con- 
sideration money  of  the  renewals  and  the  expenjces  of  the 
leases  and  other  charges;  that  the  marriage  took  effect;  that 
•W.  Rothley  formerly  M.  Gardner  died  in  1772  and  that  7\ 
Rothley  survived  her."  First  breach  "  that  the  said  T.  Roth^ 
fey  did  not  after  the  death  of  the  said  M.  Rothley  his  wife 
she  being  one  of  the  persons  on  whose  lives  the  premises  were 
Md  forthwith  and  as  soon  as  he  reasonably  might  and  ought 
^  have  done  or  at  any  time  afterwards  use  his  utmost  or  any 
^deavours  to  renew  the  same  premis'es  respectively  with  the 

G  q4  lords, 
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179^.       lords  of  the  fees  thereof  by  purchasing  of  them  a  new  life  therei 
ScuDAMORB   ''cspectively  or  such  further  terms  estates  and  interests  as  in  th 
V.  indenAire  mentioned  determinable  on  some  other  new  life  i 

the  room  of  the  said  M.  Rothley  his  wife  so  deceased  as  afore 
said  and  procure  new  leases  to  be  granted  thereof  by  the  sail 
lords  to  the  PlaintiiFs  upon  the  trusts  in  the  indenture  men 
tioned,  although  he  might  and  could  have  renewed  6sc.  am 
procure  new  leases  ^c.  but  neglected  ^c."  On  the  2d,  3d 
and  4th  breaches  issues  were  joined.  Fifth  breach  "thai 
during  the  life  of  T.  Rothley,  M.  Rothley  Anne  Gardner  J 
Chandler  and  S.  Love  died,  yet  jT,  Rolhley  did  not  after  tic 
deaths  of  them  or  any  of  them  they  being  persons  on  whose 
lives  the  premises  were  held  use  his  utmost  endeavours  tore- 
new  the  premises  by  purchasing  new  lives  4fc.  in  the  room  ol 
the  said  M.  Rothley  Anne  Gardner  J.  Chandler  and  6\  Im 
according  to  the  form  and  effect  of  his  covenant  although  is 
his  lifetime  he  might  and  could  have  so  done,  but  on  the  con- 
trary on  the  death  of  T.  Rothley  there  remained  and  was  oni 
life  and  no  more,  for  and  during  which  was  held  any  term  es- 
tate or  interest  whatsoever  in  the  said  premises,  contrary  to 
the  form  and  effect  of  the  covenant  ^c. 

Pleas.  To  the  first  breach,  "  That  T.  Rothley  did  forthwith 
and  as  soon  after  the  death  of  M,  Rothley  his  wife  as  he  reasona- 
bly could  or  ought  to  have  done  to  wit  on  4fc.  use  his  utmost  en- 
deavours to  renew  the  said  premises  respectively  with  the  lordsol 
the  fees  thereof,  and  did  actually  renew  the  same  by  purchasing 
a  new  life,  that  is  to  say  the  life  of  himself  the  saidT.  Rothley  therai 
in  the  room  of  the  life  of  the  said  M.  Rothley  his  wife,  and  althougl 
T.  Rothley  in  his  lifetime  did  not  thereupon  procure  new  leasee 
to  be  granted  to  the  plaintiffs,  but  procured  them  to  be  granted 
to  himself,  yet  that  the  Defendants  as  his  executors  after  his 
death  offered  to  assign  the  leases  to  the  Plaintiffs,  but  that  tb< 
Plaintiffs  refused  to  accept  them  or  any  assignment  of  them 
and  that  the  Defendants  are  still  ready  and  willing  to  assigi 
them  l^c.  And  this  6^c.  Wherefore  ifc."  To  the  5th  breach 
*'That  r.  Rothley  did  forthwith  and  as  soon  after  the  deatli 
of  M.  Rothley  his  wife  as  he  reasonably  could  or  ought  to 
have  done  to  wit  on  ^c.  use  his  utmost  endeavours  to  renew 
the  said  premises  respectively  with  the  lords  of  the  fees  therccl 
and  did  actually  renew  the  same  by  purchasing  a  new  life  that 
is  to  say  the  life  of  the  said  T.  Rothley  therein  in  the  room  of 
the  life  of  the  said  M.  Rothley  his  wife,  and  that  the  said 

12  r.  Rothlef 
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T.Rothley  in  his  lifetime  forthwith  and  as  soon  after  the  death        1799. 
of  the  said  Anne  Gardner  &c.  did  use  his  utmost  endeavours  ^c,   g~ 
and  did  renew  by  purchasing  a  new  life  that  is  to  say  the  life  ». 

of  one  fV.  Haynes  in  the  room  of  the  life  of  the  said  Anne  Gard^  fiTRAxrOjfV, 
ntr.  And  that  the  said  T.  Rothley  in  his  lifetime  forthwith 
and  as  soon  after  the  deaths  of  the  said  J.  Chandler  and  5.  Lore 
&c.  did  use  his  utmost  endeavours  to  renew  the  said  premises 
held  during  the  lives  of  the  said  J,  Chandler  and  S.  Love  with 
the  lords  of  the  fees  thereof,  and  did  make  application  to  the 
said  lords  to  permit  him  to  renew  the  said  premises  by  purchas- 
ing of  them  new  lives  respectively,  or  such  further  terms  es- 
tates and  interest  therein  as  in  the  said  indenture  mentioned 
determinable  on  some  other  new  lives,  in  the  room  of  the  said 
J.  Chandler  and  S.  Love;  but  the  said  lords  wholly  refused  to 
permit  the  said  T.  Rothley  to  renew  the  same  by  purchasing 
any  new  life  or  lives  or  any  further  term  estate  or  interest  in 
the  premises,  and  from  thence  continually  till  the  death  of  the 
said  T.  Rothley  did  refuse  so  to  do.  Wherefore  on  the  death 
of  the  said  T.  Rothley  there  remained  and  was  one  life  and  no 
more  for  and  during  which  was  held  any  term  estate  or  interest 
in  any  of  the  premises  aforesaid.    And  this  ^c.    Wherefore  i^c. 

To  these  two  pleas  there  were  general  demurrers,  and  join- 
ders therein. 

Shepherd  Serjt.  in  support  of  the  demurrer  to  the  1st  plea 
contended,  that  according  to  the  spirit  of  the  covenant  T. 
Rothley  was  bound  to  leave  the  estate  at  his  death  in  as  good 
a  condition  as  he  received  it,  viz.  with  three  cestuy  que  vies 
living;  that  a  covenant  to  renew  as  often  as  any  of  the  persons 
on  whose  lives  the  premises  were  held  should  die,  there  being 
three  such  persons,  amounted  to  a  covenant  to  keep  up  three 
lives :  and  that  T.  Rothley  by  having  put  in  his  own  life  in  the 
room  of  that  of  his  wife,  had  left  the  estate  at  the  time  of  his 
death  in  the  same  situation  as  if  he  had  not  renewed  at  all. 
He  referred  to  Cooke  y.  Booth,  Cotrp.  819.,  to  shew  that  the 
Court  would  extend  covenants  for  renewal  beyond  the  strict 
letter  of  the  covenants  if  it  appeared  consistent  with  the  in- 
tention of  the  parties.  He  added,  that  no  offer  by  the  De- 
fendants as  executors  of  T.  Rothley  to  assign  the  leases  made 
out  to  him,  which  ought  to  have  been  made  out  to  the  Plaintiffs, 
could  be  deemed  a  performance  of  T.  Rothley^s  covenant. 

The  Court,  after  inquiring  if  there  was  any  authority  to  shew     [  458  1 
^t  under  such  a  covenant  as  the  present  a  party  is  restricted  from 

putting 
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1799. 

6CUDAM0RE 
O. 

Stratton. 


putting  in  his  own  life,  and  no  such  case  being  produced,  said; 
As  it  was  in  the  power  of  the  parties  to  provide  against  what  bag 
been  done  by  inserting  a  covenant,  that  T.  Rothley  should  leave 
the  estate  with  as  many  lives  as  he  received  it,  and  they  omit- 
ted to  do  so,  there  was  fair  ground  for  2\  Rothley  to  put  inhig 
own  life,  that  he  might  avoid  the  burden  of  again  renewing  on 
the  death  of  the  person  he  should  put  in.  It  was  natural  for 
r,  Rothley  who  had  the  beneficial  interest  to  renew  with  his 
own  life;  and  to  construe  the  covenant  in  the  way  contended 
for  by  the  Plaintiffs,  would  be  introducing  a  restriction  whidi 
the  parties  themselves  did  not  conceive  necessary.  However 
as  it  is  very  clear  that  the -Defendants'  offer  to  assign  the 
leases  does  not  s^mount  to  a  performance  of  T.  Rothley'^  cove- 
nant, there  must  be  judgment  for  the  Plaintiff. 

Xe  Blanc  Serjt.,  who  was  for  the  Defendants,  insisted,  that 
they  were  entitled  to  judgment  on  the  2d  plea,  the  only  remain- 
ing objection  to  which  was,  that  it  did  not  aver  performance  in 
the  terms  of  the  covenant,  which  being  a  point  of  form  could 
not  be  taken  advantage  of  on  a  general  demurrer. 

But  the  Court  were  of  opinion  that  the  omission  was  matt^ 
of  substance. 

Judgment  for  the  Plaintiff. 


June  Sd* 


Wyburd  v.  Tuck. 
Idem  v.  Dyson. 
Idem  V.  Smith. 
idem  V.  HoLBROOK. 


"T^EBT  for  not  setting  out  tithes  under  the  2  &  3  Ed.  6.  c.  13. 
•^-^     Plea,  General  issue. 

At  the  trial  of  these  four  actions  before  Eyre  Ch.  J.,  the  evi- 
dence on  which  several  objections  to  the  Plaintiff's  recovery  were 


If  a  composi- 
tion for  tithes 
is  made  by  A* 
as  proprietor 
and  be  lease 
Ibem  to  /I., 
vrhosc  interest 

is  afterwards  put  an  end  to  by  A,  before  any  alteration  b  made  in  the  composition,  A,  ctimot 
determine  it  without  a  six  months'  notice,  (a) 

If  A,  execute  a  lease  of  tithes  to  B,  on  a  day  subsequent  to  their  severance,  but  previooil* 
their  being  carried  away  by  the  landholder,  B.  cannot  maintain  ^n  action  on  2  &  S  £(f.6.  <J^ 
as  the  right  to  the  tithe  vested  in  A.  immediately  on  severance. 

Evidence  that  the  parishioners  have  treated  witli  the  proprietor  for  a  composition  is  not  alotf 
•ufiicient  to  establish  his  possession  of  the  tithes  in  an  action  on  the  Statute. 

QucBTe%  Whether  if  one  only  of  two  joint-tcnanU  execute  an  assignment  of  a  lease  of  tithes,  ttl 
|ierion  claiming  under  that  lease  can  support  an  action  fo^  not  »etting  them  out? 

(«)  Vide  iWorg-oJi  v.  r/»wrc/»,  3  Camph.  ri.    Fell  ▼.  Wilson^  it  East,  83.    ^f^ 
V.  Up^iHy  1  B.  &  15.  81.  90. 

founded, 
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id,  and  which  were  -reserved  by  the  Lord  Chief  Justice        1799. 
I  opinion  of  the  Court,  was  as  follows :    *^  Wvbdrd 

ancestors  of  the  late  Stephen  Jermyn  having  been  lessees  *>• 

-  .  Tuck. 

the   Dean  and  Chapter  of  Saint  PauPs  of  the  tithes  of 

fish  of  Tottenham,  about  sixty  years  ago  leased  them  to 

oward,  who  held  them  for  thirty  years.     On  the  28th  of 

r  1747  Stephen  Jermyn  was  found  lunatic;  after  which  one 

V  became  lessee  under  him,  and  on  the  30th  April  1781 

ed   a  new  lease  for  seven  years  from  Edward  Tyson  the 

ommittee  of  Stephen  Jermyn,  after  the  expiration  of  which 

d  over  until  the  year  1798.     In  March  1796  Stephen  Jer- 

ied,  upon  which   Harriet  Eyre  and  Margaret  Udney  the 

)f  kin  took  out  administration.     In  May  1796  the  Dean 

hapter  of  Saint  Paul's  granted  a  new  lease  of  the  tithes 

rriet  Eyre  and  Margaret  Udney  for  twenty-one  years  on 

surrender  of  the  old  one.     From  them  Lambly  received 

,  dated  tlve  30th  September  1797,  to  quit  at  Lady-dai/ 

with  which  he  complied,  and  an  assignment  of  their  lease 

secuted  to  one  Sperling  on  7th  December  1797.     Sperling 

ted  a  lease  of  the  tithes  to  the  present  Plaintiff,  dated  the 

Utne  1798,  to  hold  the  same  for  seven  years  from  the  26th 

h  preceding. 

ring  all  the  time  that  Howard  and  Lambly  were  tenants 

Jermyn  family  the  same  composition  was  paid  to  them  by 

;cupiers  of  lands  in  the  parish,  and  Lambly  was  expressly 

by  those  under  whom  he  held  to  make  any  alteration 

n.     Sperling  having  determined  to  raise  the  composition, 

i  general  notice  to  the  parish  in  March  1798  that  he  was 

g  to  treat  with  the  landholders.     In  consequence  of  this 

ting  was  held  by  them,  at  which  the  terms  proposed  by 

ng  were  not  acceded  to. 

he  case  of  Smith,  that  which  was  the  subject  of  tithe  was 

id  before,  though  not  carried  away  until  after  the  execution 

lease  to  him.  The  case  ofTuck  the  first  Defendant  was  also 

^d  from  the  others  by  the  circumstance  of  the  Plaintiff's 

r  to  prove  the  execution  of  the  assignment  to  Sperling  by 

et  £y  re  jointly  with  Margaret  Udney:  and  it  appeared  that 

was  not  present  at  the  meeting  of  the  parishioners.  Upon 

hole  therefore  the  objections  as  applying  in  the  different 

,  were ;  1st,  That  as  the  Plaintiff  claimed  under  Sperling,  to 

I  the  assignment  of  the  lease  from  the  Dean  and  Chapter  of 

PauCs  had  been  executed  by  Margaret  Udney  only,  he  had 

not 
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1799.       not  shewn  a  good  title  to  support  the  action.  9dly,  That  asuffi* 

WvBDRii     ^^^^^  notice  to  determine  the  composition  had  not  been  given  to 

».  the  Defendants.  3dly,  That  the  Plaintiff  was  not  entitled  to  re- 

cover,  as  the  tithe  vested  in  Sperling  immediately  on  severance. 

A  rule  Nisi  having  been  obtained  for  setting  aside  the  several 
verdicts  which  had  been  found  for  the  Plaintiff,  and  entering 
nonsuits  in  all  the  causes. 

Shepherd  Serjt  now  shewed  cause.  In  answer  to  the  first  ob- 
jection,  it  may  be  contended  that  this  action  being  founded  oa 
a  tort,  it  is  not  necessary  for  the  Plaintiff  to  make  out  his  title, 
but  that  he  may  recover  if  he  merely  shew  possession.  It  was 
so  held  in  Wheekr  v.  Heydon,  Cro.  Jac.  328.  In  March  1798, 
Sperlitig  gave  notice  to  the  parishioners,  that  he  was  willing  ta 
enter  into  a  composition  for  tithes,  in  consequence  of  which  t 
meeting  was  held,  and  at  that  meeting  the  only  question  is 
dispute  was  the  amount  of  the  composition  to  be  paid;  tin 
right  to  the  tithes  was  acknowledged  to  be  in  Sperling,  Both 
in  Selwyn  v.  Baldy,  and  Hartridge  v.  Gibbs,  Sussex  Assizes  1682; 
Bull.  N.  P.  188.  edit.  2.  it  was  holden  sufficient  by  Pembertm 
Ch.  J.  for  the  Plaintiffs  in  actions  on  the  Statute  of  Edw.  6.  to 
prove  their  receipt  of  tithes  from  the  other  farmers  in  the  parish 
in  order  to  entitle  them  to  recover  against  the  Defendants. 
Proof  of  an  agreement  to  pay  a  composition  comes  within  the 
same  principle.  As  to  the  second  objection,  it  is  to  be  oh* 
served  that  the  case  of  Hewitt  and  otliers  v.  Adams,  Dom.  Proc 
April  19th,  1782  (a),  by  which  tlie  necessity  of  a  six  months' 
notice  to  determine  a  composition  of  tithes  was  established,  pro- 
ceeded on  the  analogy  between  the  occupiers  of  lands  payings 
composition,  and  tenants  of  lands  holding  from  year  to  yetr. 
Now  if  A.  let  lands  to  B.  for  a  term  of  years,  and  B.  underlet  to 
C.  from  year  to  year,  A.  will  be  entitled  to  enter  upon  the  lands 
at  the  expiration  of  B.'s  term  without  giving  notice  to  C.  So 
if  A.  let  lands  to  B.  at  Michaelmas  to  hold  from  year  to  year,  and 
B,  underlet  the  same  to  C.  at  Lady-day  to  hold  in  the  same  maih 
ner,  it  will  be  sufficient  if  A.  give  notice  to  B.  at  Lady-daif^ 
quit  at  the  Michaelmas  following,  without  regarding  the  sub- 
contract between  him  and  C.  In  the  present  case  Lambbfi^ 
to  be  considered  as  tenant  to  the  Jcrmyn  family  from  year  to 
year,  and  the  occupiers  of  the  lands  from  whom  he  received  tb« 
composition  as  his  undertenants  holding  in  the  same  manser« 

(a)  Vid.  Rayncr  oh  TUhcSf^  092^ 

The 
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rhe  notice  therefore  which  was  given  to  Lambly  by  the  repre-        1799. 

lentatives  of  Stephen  Jermyn  must  be  sufficient  to  entitle  them,      ^y^ugp 

ind  those  who  claim  under  them,  to  take  the  tithes  in  kind  of  v. 

he  occupier  of  the  lands.     If  this  be  not  so,  and  the  composi- 

ion  taken  by  Lambly  is  to  bind  the  Jermyns  or  those  who  claim 

mder  them,  it  may  equally  be  contended  that  it  shall  bind  the 

Dean  and  Chapter  of  Saint  PauV%  who  were  the  original  lessors. 

With  regard  to  the  third  objection,  the  words  of  the  Statute 

ire,  that  no  person  shall ''  take  or  carry  away  aiiy  such  or  like 

tithes  i^c.  under  the  pain  of  forfeiture  of  treble  value  of   the 

tithes  so  taken  or  carried  away."    The  right  of  action  therefore 

does  not  accrue  until  the  tithes  have  been  carried  away :  and 

though  the  tithes  in  question  may  have  vested  in  Sperling  n^on 

severance,  yet  the  lease  to  Wyburd  was  executed  previous  to 

the  time  when  they  were  carried  away ;  by  that  lease  all  the 

tithes  in  the  parish  of  Tottenham  to  which  Sperling  was  entitled, 

in  which  must  be  included  the  tithes  in  question,   vested  in 

Wfburd:  consequently  the  latter  was  entitled  to  those  tithes  at 

the  time  when  the  wrong  was  committed.     If  however  it  should 

be  thought  upon  general  grounds  that  a  lease  of  tithes  will 

not  convey  such  tithes  as  are  actually  severed  at  the  time  of 

its  execution,  it  will  be  sufficient  in  this  case  to  advert  to  the 

habendum  by  which  the  lease  is  made  to  take  effect  from  the 

J25th  day  of  Jf arch  preceding  the  date. 

Le  Blanc  Serjt.  contra.  First,  Admitting  that  it  would  be  suf- 
£cient  for  the  .Plaintiff  to  have  proved  peaceable  enjoyment  of 
;the  tithes  without  establishing  any  other  title,  yet  it  was  not  in 
his  power  to  support  his  claim  by  evidence  of  enjoyment,  since 
Sperling  had  never  received  any  tithes,  or  come  to  any  compo- 
sition.    Secondly,  A  certain  composition  having  existed  in  the 
parish  of  To/^eiiAam  without  alteration,  as  far  back  as  theevidence 
.went,  the  Court  will  infer  that  it  was  made  not  by  Lambly  but  by 
.the  Dean  and  Chapter  of  Saint  Paul's,  or  by  the  Jermyn  family 
from  whom  the  PlaintifFderives  his  title.  Now  if  a  rector  having 
made  a  composition  lease  tithes,  and  the  lessee  make  no  altera- 
tion in  the  composition,  when  the  tithes  revert  to  the  rector  the 
XHxupiers  of  land  will  continue  to  hold  under  the  composition 
originally  made  by  the  rector,  and  consequently  will  be  entitled 
to  notice  before  he  can  take  the  tithes  in  kind.     The  rules  re- 
'Specting  notice  to  determine  a  composition  are  governed  by  the 
analogjy  to  the  notice  to  quit.     Thus  if  the  Jermyns,  having  let 
Und  to  A.  from  Mic/iaelmas  to  Michaelmas^  had  granted  a  ie^am 

at 
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^^^'       at  Lady-day  to  B.  for  a  term  of  years  and  A.  had  continued  W 
Wtdurd     P^y  ''^^^  to  -B-  till  the  expiration  of  his'term,  A.  wOuId  again  be 
tenant  from  year  to  year  to  the  Jemiyits,  and  would  be  entitled 
to  notice  six  months  before  Michaelmas.    For  though  B^might 
have  put  an  end  to  the  tenancy  during  his  term,  yet  not  having 
done  so,  it  continues  as  at  first  created :  if  it  were  not  so,  thtt 
which  was  originally  taken  as  a  tenancy  from  year  to  year  be- 
ginning at  Michaelmas,  would  be  put  an  end  to  at  Lady-da^, 
The  case  of  lleuitt  and  others  v.  Adams  is  decisive  of  this  point 
Thirdly,  The  Statute  of  Edw.  6.  being  made  for  the  protection 
of  persons  in  possession  of  tithes,  the  PlaintiiT  cannot  maintaia 
this  action  againt  the  Defendant  Smiih.     Immediately  on  se- 
verance the  right  to  the  tithes  vested  in  Sperling  and  Smith  conU 
only  have  justified  carrying  them  away  under  a  composition  from 
him.     If  Sperling  had  been  a  spiritual  rector  instead  of  a  liy 
impropriator,  and  had  died  after  the  severance  of  these  tithes, 
they  would  have  passed  to  his  executors,  and  not  to  his  sue-  j 
cessor;  Sperling  therefore  was  the  person  injured  by  the  tithe* 
being  carried  away.     The  habendum  in  the  lease  being  from  the 
25th  of  March,  has  reference  to  nothing  but  the  period  frm 
which  the  grantee  is  to  hold,  in  order  to  ascertain  the  time  whes 
the  lease  is  to  expire,  viz.  in  seven  years  from  the  26th  of  Mar  A. 
If  it  were  held  to  vest  any  title  previous  to  the  execution  of  the 
lease,  it  might  be  so  framed  that  a  lease  for  twenty-one  yean 
should  give  a  right  to  tithes  accrued  fourteen  years  before. 

Eyre  Ch.  J.    On  the  first  of  the  objections  raised,  and  which 
applies  to  the  case  of  3W/r,  1  have  no  difficulty,  being  of  opinion 
that  the  verdict  must  be  set  aside  and  a  nonsuit  be  entered  on  the 
ground  of  the  Plaintiff's  having  failed  to  make  out  his  title,  zni 
not  having  proved  himselfto  be  in  possession  of  the  tithes.    Itwu 
admitted  on  his  part,  that  he  must  at  least  shew  himselfto  be  in 
possession;  and  lam  not  prepared  to  agreethat  because  possession 
unaccompanied  with  other  circumstances  will  be  a  sufficient  title, 
that  therefore  possession  traced  back  by  the  PlaintifiThimself  to 
that  which  turned  out  to  be  no  title,  will  equally  avail.  The  case 
is  altered  where  the  Plaintiff  proves  his  own  bad  title  and  thereby 
shews  that  to  be  a  wrongful  possession,  which  would  otherwise 
have  been  good  prima  facie  evidence  to  support  his  claim.  How- 
ever J  only  mean  to  state  my  difticulty  on  that  point,  not  to  gife 
a  precise  opinion  upon  it,  as  the  case  cited  from  Croke  seems  to 
establish  a  contrary  doctrine.     But!  am  of  opinion  that  this 

Plaintifi*was  not  in  possession,  holding  as  I  do  that  nothing  wiB 

place 
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3  a  man  in  possession  but  a  good  title,  which  will  draw  to        1799. 
e  possession,  or  the  actual  receipt  of  tithes,  or  that  which     wtburd 
uivalent  to  receipt  of  tithes,  viz.  a  composition.  My  Brother        ^». 
herd  argued,  that  the  receipt  of  tithes,  like  the  receipt  of 
and  profits,  amounted  to  possession.     Actual  use  and  en- 
lent  does  so  i  admit;  but  he  was  obliged  to  contend  from 
ce  that  an  agreement  for  a  composition  was  equal  to  a  re- 
t,  and  then  to  go  one  step  further,  and  insist  that  a  con- 
ation tending  towards  an  agreement  though  it  ended  in  a 
greement  was  equal  in  effect  to  an  agreement.     By  this 
n  of  reasoning  he  endeavoured  to  prove  that  the  Plaintiff 
in  possession.     His  title  however  must  depend  upon  his 
ng  or  not  having  a  lease;  here  he  had  only  a  lease  for  a 
;ty  and  therefore  was  not  *n  possession  and  cannot  main- 
this  action. 

^ith  regard  to  the  question  of  notice,  which  applies  to  all 
e  causes,  I  have  the  more  difficulty  in  speaking  upon  it,  as 
il  myself  under  the  dominion  of  old  prejudices.  The  judg- 
t  of  the  House  of  Lords  which  has  been  alluded  to,  was  a 
rsal  of  a  judgment  given  by  the  Court  of  Exchequer,  and  in 
:h  I  concurred.  I  am  to  presume  that  the  judgment  of  the 
se  of  Lords  was  right,  but  1  am  not  master  of  the  principles 
vhich  it  proceeded.  Tithes  cannot  in  my  opinion  be  well 
ipared  to  land  for  any  purpose,  but  particularly  for  the  pur- 
3  of  connecting  a  composition  with  the  inheritance.  It 
ears  to  me  that  the  doctrine  of  binding  the  landlord  by  the 
rest  of  the  tenant  from  year  to  year  was  founded  on  the  dis- 
ution  of  land  into  a  variety  of  interests,  as  that  of  the  tenant 
the  reversioner,  whereas  it  will  not  be  found  to  apply  to 
3s  so  distinctly  as  to  justify  bur  adopting  the  same  rules  as 
capable  of  being  adopted  with  respect  to  land.  In  the  case 
Hewitt  and  others  v.  Adams  the  Defendants  insisted  in  the 
hequer  that  they  were  not  at  all  bound  to  pay  the  tithes 
Einded,  and  we  thought  that  where  a  Defendant  claims  to 
liold  tithe  adversely,  all  idea  of  composition  must  be  put  out 
le  case.     The  analogy  between  land  and  tithe  does  not  ap- 

satisfactory  to  me.     Land  is  either  taken  on  a  holding 
L   Ladt/'daij,  or  from  Michaelmas,  or  from  some  other  time, 

then  notice  to  quit  must  be  given  accordingly.     But  if  a 
position  is  to  be  determined  on  any  just  principles,  the  no- 
must  be  given  from  a  period  suitable  to  the  nature  of  the 
^s,  and  with  a  relation  to  the  manure  and  cultivation  of  the 

land. 
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1709.       land.    There  must  be  such  a  rule  as  will  enable  the  tenant  to 
Wtburd     cultivate  his  land  in  the  manner  most  beneficial  to  himself  ao 
•*•  cordingly  as  he  is  to  pay  a  composition  or  to  pay  in  kind.   I 

have  great  difficulty  therefore  in  understanding  on  what  gromid 
a  notice  is  necessary  in  the  case  of  tithes,  and  I  cannot  at  all 
comprehend  how  the  owners  of  the  land  can  be  considered 
parties  to  a  composition  made  with  the  occupiers  of  the  land. 
Tithe  in  kind  is  the  thing  demised;  the  composition  therefore 
begins  with  the  interest  of  the  tenant,  is  governed  by  that  in- 
terest and  must  I  should  think  end  with  it.  It  has  been  argued 
that  there  may  be  a  connection  between  the  title  of  inheritance 
to  the  tithes  and  the  composition;  if  there  can  be,  I  submit;  it 
may  be  a  necessary  consequence  of  that  judgment,  the  princi- 
ples of  which  I  do  not  understand.  As  some  of  my  Brothers 
concurred  in  that  judgment,  they  will  probably  state  on  whit 
ground  it  is,  that  a  composition  may  be  extended  to  the  caseof 
a  new  tenant,  claiming  on  the  determination  of  the  interest  of 
a  former  tenant. 

On  the  last  point  there  can  be  no  doubt.  The  habadm 
of  the  Plaintiff's  lease  can  only  be  considered  as  marking  the 
duration  of  his  interest,  and  its  operation  as  a  grant  is  merely 
prospective.  That  lease  only  vested  in  the  Plaintiff  a  right  to  i 
the  tithe  which  should  accrue  from  the  time  of  the  grant.  Jfow  : 
the  title  to  the  tithe  in  question  arose  immediately  on  the  se- 
verance of  the  tithable  matter  from  the  land.  Is  it  not  clear 
that  if  a  rector  dies  after  the  severance  of  the  tithe  and  before 
its  separation,  and  a  new  rector  comes  in,  that  the  right  to  the 
tithe  is  in  the  old  rector?  The  law  gives  to  the  new  rector  in 
that  case  all  that  the  grant  gave  to  the  new  lessee  in  this.  Speh 
ling  therefore  being  entitled  to  these  tithes  at  the  time  of  the 
severance  and  the  person  to  complain  if  they  were  carried  away, 
this  Plaintiff  has  no  orround  of  action  agfainst  Smith  in  that  vie«r 
of  the  case. 

Blller  J.  My  opinion  will  be  principally  founded  on  the  tfO 
last  points.  On  the  first  my  mind  still  fluctuates.  It  has  been 
contended  that  for  want  of  evidence  to  establish  the  joint  exccB* 
tion  of  the  deed  of  assignment  by  the  two  persons  who  tookoit 
administration,  the  Plaintiff  cannot  recover  against  Tuck.  Bot 
this  is  the  case  of  a  tort,  and  I  am  not  quite  satisfied  that  in  SQchi 
case,  if  the  Plaintiff  declare  as  solely  entitled  and  prove  himsdl 
to  be  entitled  to  a  moiety  only,  he  may  not  recover  for  that 
moiety.  It  was  so  held  in  the  case  of  Nelthorpe  and  Farrif^on^' 

Dorringt(^f 
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Ington,  2  Lev.  1 13.     However,  were  I  to  rely  on  this  point       1799. 

,  I  should  wish  for  further  consideration^  before  I  came  to     wybubw 

ODclusion.  (a)  »• 

Tuck* 
e  second  point  appears  to  me  to  have  been  fully  settled  by 

ecision  in  the  House  of  Lords.     That  decision  was,  that 

ime  notice  must  be  given  to  determine  a  composition,  as 

be  given  to  a  tenant  of  land  holding  from  year  to  year. 

ther  point  alluded  to  by  my  Lord  Chief  Justice  was  also 

I  in  that  case.     The  landholders  contended  in  the   first 

,  that  they  were  not  obliged  to  pay  the  tithe  claimed ; 

Idly,  that  if  they  were,  the  Plaintiff  was  not  entitled  to 

er  because  there  had  been  a  previous  composition,  the 

i  to  determine  which  was  not  sufficient.     There  was  a 

:  on  the  Woolsack  at  that  time  whether  both  or  only  one 

lich   of  these  questions  should  be   put  to  the  Judges. 

jt  the  question  put  was  whether  the  notice  given  was  suf- 

t  to  determine  the  composition,  and  the  Judges  were 

mously  of  opinion  that  it  was  not,   and  said  expressly 

.  notice  to  determine  a  composition  for  tithe  ought  to  be 

with  analogy  to  the  notice  given  in  a  holding  of  land. 

at  decision  we  are  bound;  nor  do  I  think  any  of  the 

ilties  it  has  been  supposed  likely  to  produce  will  ever 

it  has  been  argued  that  if  the  Plaintiff,  as  deriving 

rom  the  Jerwy/i  family,  is  bound  By  this  composition,  the 

and  Chapter  of  St.  Paul's  will  also  be  bound  by  it.    That 

ision  however  is  questionable  and  may  or  may  not  be 

ccording  to  the  circumstances.     If  the  interest  of  the 

under  the  Dean  and  Chapter  with  whom  the   composi- 

'as  made  expire,  the  Dean  and  Chapter  yfill  not  be  bound. 

'  a  lease  be  granted  for  a  long  term  of  years  and  the 

and  Chapter  take  an  assignment  of  it,  though  as  to  many 

ses  that  will  operate  as  a  surrender,  yet  with  regard  to 

iterest  of  third  persons  it  will  not.     All  depends  on  tlie 

question  whether  there  be  a  continuance  of  that  interest 

which  the  composition  was  first  created?     If  that  con- 

,  the  composition  continues;  if  that  be  at  an  end,  the 

>sitionis  at  an  end  also.  It  has  been  said  that  there  may  be 

rence  between  a  composition  with  the  owner  and  a  compo- 

with  the  occupier  of  the  land.     If  however  the  interest  of 

cupier  cease,  tlie  composition  made  with  him,  unless  under 

ular  circumstances,  will  be  at  an  end.   But  no  question  of 

(a)  rUe  ScoU  r.  Godwin,  anii,  p.  67.  and  Ihe  cates  cited  therein. 
..  I.  H  H  that 
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1799.      that  kind  arises  herci  for  it  does  not  appear  but  that  the  occa" 

z: piers  in  all  the  stages  of  the  case  were  the  same.    The  diiBciilty 

•I.  would  be  if  we  were  to  suppose  a  composition  to  take  place  fnm 

Tuck.  Michaelmas  with  a  tenant  who  is  in  on  a  Lad^-day  bargain,  h 
that  case  the  composition  would  be  either  during  the  interestol 
the  tenant  or  from  year  to  year  generally.  If  the  former,  no- 
tice must  be  given  for  Ladt/^daif;  if  the  latter,  a  question  mighl 
be  raised  whether  the  composition  should  not  coutinue  to  tlu 
end  of  the  year,  though  the  interest  of  the  tenant  ceased  m 
the  expiration  of  his  lease.  That  may  be  a  nice  question,  but 
it  does  not  arise  in  this  case.  There  may  be  difficulties  io 
point  of  convenience  as  to  the  time  at  which  a  compositioii 
shall  commence,  but  those  difficulties  are  for  the  consideration 
of  the  parties  when  they  make  their  agreement.  On  the  faeti 
of  the  present  case  the  composition  must  be  taken  to  be  coin 
tinning,  inasmuch  as  the  Plaintiff  claims  under  those  persons 
with  whom  it  appears  to  have  been  made. 

The  last  point  has  been  fully  and  ably  stated  by  my  Lori 
Chief  Justice,  and  I  entirely  concur  with  him. 

Hbath  J.  The  objection  to  the  Plaintiff's  recovery,  thtl 
there  was  no  notice  to  determine  the  composition,  must  pn^ 
vail,  because  the  title  under  which  be  claims  is  derived  firoi 
Sperling,  in  whose  time  the  composition  existed  and  has  nol 
been  dissolved  by  the  parties.  In  the  House  of  Lords  the  ant' 
logy  between  land  and  tithes  was  considered,  and  the  opinioi 
of  the  Judges  was  founded  on  the  inconvenience  which  the  oc- 
cupiers of  lands  must  sustain,  if  a  composition  could  be  pal 
ail  end  to  without  notice.  It  was  considered  tliat  by  noticf 
they  would  be  enabled  to  cultivate  their  lands  in  such  a  wtj 
as  would  best  answer  to  them  when  called  upon  to  pay  titbe 
in  kind,  and  that  it  would  be  very  unjust  to  deprive  themo 
this  advantage.  As  to  the  question  whether  this  Plaintiff ciz 
recover  when  one  only  of  two  joint-^tenants  has  executed  th 
lease,  I  wish  to  give  no  opinion,  as  my  Brother  Bullerh» 
cited  a  case  in  favour  of  the  Plaintiff. 

IlooKE  J.  It  appears  from  the  facts  of  this  case  thatasfti 
back  as  the  evidence  went,  tithes  had  never  been  set  out  in  (be 
parish  of  TottenJtam.  It  is  to  be  wished  therefore  that  these  dt 
iendants  should  not  be  liable  to  actions  for  not  doing  that  whick 
never  appears  to  have  been  done  within  the  parish :  and  in  point 
of  law  I  think  they  are  not  liable.  As  the  lessees  ofthetytkei 
tinder  the  Jermyn  family  were  desired  by  them  not  to  raise  the 

compo- 
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compoftitioii,  it  must  be  considered  as  having  been  made  with       1799. 
that  family.    Now  Mrs.  Eyre  and  Mrs.  Vdney  being  the  re-      wtburd 
presentatives  of  that  family,  may  by  implication  be  considered  «• 

as  haying  also  desired  that  the  composition  should  not  be 
raised.  And  though  they  might  have  retracted  the  intimation 
originally  given,  yet  not  having  done  so,  the  composition  must 
remain  in  force  till  notice  be  given  to  the  landholders  of  an  in- 
tention to  put  an  end  to  it.  The  occupier  may  be  induced  by 
notice  to  alter  the  course  of  husbandry,  and  it  would  be  hard 
to  make  him  liable  in  a  penal  action  where  that  notice  has 
been  withheld.  On  the  principles  of  the  decision  in  the  House 
of  Lords,  and  on  the  general  justice  of  therase^  I  think  a  non- 
suit should  be  entered. 

With  respect  to  the  objection,  that  the  assignment  of  the 
lease  was  executed  by  one  only  of  two  joint-tenants,  it  strikes 
me  that  it  would  be  hard  to  allow  the  law  as  laid  down  in  the 
case  in  Levinz  to  prevail:  since  it  would  be  calling  on  the  De- 
fendant to  plead  in  abatement,  or  be  liable  to  two  more  actions. 

On  the  third  point  I  entirely  concur  with   the  rest  of  .the 

Court :  the  right  to  the  tithes  accrued  immediately  on  severance^ 

and  at  the  time  when  the  lease  was  executed  there  was  nothing 

lot  a  possibility  of  action  in  case  they  should  not  be  set  forth, 

which  possibility  could  not  be  assigned. 

Rule  absolute. 


Jelfs  v.  Ballard.  Jumioih. 

WndebitjtCS  Assumpsit.    Plea.    Bankruptcy  and  certificate.  •gaiDtt!ibaok« 
This  cause  came  on  before  Buller  J.  at  the  Westminster  Sittings  '"P*»  ^^  )»•• 
in  this  term,  when  it  appeared  that  the  Defendant  had  formerly  cr rtificate  od« 
licen  a  bankrupt  and  obtained  his  certificate ;  that  a  second  com-  ^^^  *  tecond 
aassion  issued  against  him  on  the  13th  of  April  1798,  under  •  mote  of  iie- 
"Vhich  he  also  obtained  his  certificate;  that  the  cause  of  action  ••on  accraiog' 

1  I  111  t  1  11.     previous  lo  his 

accrued  previous  to  the  second  bankruptcy,  but  that  under  his  second  bauk- 
Itst  commission  no  dividend  had  as  yet  been  declared.  This  last  rogin*i^|JI*e*d  l^ 
jfcct  was  proved  by  one  of  the  assignees  to  the  commission,  who  fore  a  dividend 
-wascalled  by  the  Plaintiff,  and  who  stated  that  the  debts  proved  oMh^*pcriod*' 

for  making  It 
jjkmtd  by  5  Geo,  9.  c.  SO,  a.  57.  is  elapsed,  if  evidence  be  adduced  to  shew  that  it  is  not  probable 
^^tft««  the  state  of  the  effects  in  the  hands  of  the  assignees  that  the  banknipt  will  be  able  to  pay 
.  JUk  k  the  ponnd.  (a) 

(t)  Vide  Kemut  ▼.  GreiMwaliert,  Peake*s  Cas.  3.    Coverlf  ▼.  itfer/cy,  16  East, 
^   /^Md  ?.  Sowerby^  3  M .  df  S.  78.     Edmonton  T.  Parkery  3  B.  dt  P.  185. 

H  H  2  under 


46«  CASfiS  IN  TRINITY  TERM 

1799.       ander  the  commission  amounted  to  1 100/. ;  that  effects  of  the 
jb,„        bankrupt  had  been  sold  for  480/.,  and  that  there  was  also  a  free- 
«•  hold  estate,  but  from  the  incumbrances  upon  it  he  did  not  think 

it  was  of  any  value,  and  was  upon  the  whole  of  opinion  that 
the  bankrupt  would  not  pay  155.  in  the  pound;  but  that  no 
dividend  had  been  made.  The  jury  found  a  verdict  for  the 
Plaintiff. 

Sellon  Serjt.  now  moved  for  a  rule  Nhi  for  setting  aside  this 
verdict  and  entering  a  nonsuit ;  and  contended,  Ist,  that  the 
Defendants  not  having  paid  155.  in  the  pound  under  his  second 
commission,  being  the  only  ground  on  which  the  Plaintiff  cooU 
support  his  action,  it  lay  upon  him  to  prove  that  fact  and 
thereby  deprive  the  Defendant  of  the  benefit  of  his  certificate, 
and  cited  Gill  v.  Scrivens,  7  Term  Rep.  27.  where  it  was  held 
necessary  to  aver  it  in  a  Scire  Facias.  2dly,  That  the  evidence 
which  was  produced  to  shew  that  the  Defendant  had  not  paid 
155.  in  the  pound  was  not  sufiGicient,  but  on  the  contrary  proTcd 
that  this  action  was  commenced  prematurely,  submitting  thattf 
there  were  still  effects  in  the  hands  of  the  assignees,  and  the 
amount  of  the  property  undisposed  of  was  uncertain,  theactioi 
ought  not  to  have  been  brought  until  a  dividend  had  been  made; 
that  by  5  Geo.  2.  c.  30. 5.37.  the  assignees  are  directed  tomab 
the  second  dividend  in  efghteen  months,  whereas  in  thiscasefta 
period  allowed  by  the  acthad  not  elapsed,  and  therefore  till  that 
time  it  could  not  be  ascertained  whether  the  bankrupt  woaU 
pay  15s.  in  the  pound  or  not.  He  admitted  that  if  it  had  been 
proved  that  the  bankrupt's  estate  was  so  insolvent  as  to  all(V 
of  no  dividend,  the  action  might  in  that  case  have  been  sup- 
ported. 

BuLLER  3.(ahsente  Eyre  Ch.  J.)  The  case  referred  to  as  de- 
cided in  the  King's  Bench  is  good  law ;  but  that  case  does  not 
shew  on  whom  the  proof  of  non-payment  of  the  155.  intke 
pound  lies.  The  Plaintiff  must  state  in  his  Scire  Facias  eretj 
thing  that  entitles  him  to  recover ;  but  it  is  a  very  different  qoes- 
tion  what  is  to  be  proved  by  one  party  and  what  by  the  other. 
But  supposing  the  onus  probandt  to  lie  on  the  Plaintiff,  still  the 
evidence  which  was  given  was  at  least  presumptive  evidence  that 
the  bankrupt  will  not  pay  155.  in  the  pound,  and  not  haying 
been  contradicted  by  the  Defendant  it  must  be  held  conclusJTe. 
Heath  J.  It  is  a  common  thing  in  actions  on  thegame-lawi 
for  the  Plaintiff  in  his  declaration  to  negative  all  the  qualifica- 
tions, which  would  exempt  the  Defendant  from  the  penalties  oi 

1  thost 
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those  laws,  bat  it  lies  on  the  Defendant  to  prove  that  he  comes        1799« 
within  any  of  them.    The  payment  of  16s.  in  the  pound  is  the     "j^2«" 
condition  of  the  bankrupt's  discharge,  _    •• 

RooKE  J.     Of  the  same  opinion. 

Sellon  took  nothing  by  his  motion,  (a) 

(a)  Vide  Aex  t.  TWmer,  3  B.dE  P.  187. 


Ellis  and  Wife,  Executor  and  Executrix,  v.  Govey  Executor.  •'«»«  nth, 

DEBT  on  bond  conditioned  for  the  payment  of  an  annuity  to  A  raplicttion 
M.  Shurmer  deceased,  during  her  life.    Pleas :  Ifit,  Pay-  l'J|2f  if  JSy? 
ment  of  the  annuity  to  Af .  Shurmer  up  to  the  time  of  her  death ;  «»«">*  to  debt 
Sdly,  Payment  of  all  arrears  of  the  annuity  due  in  the  life-time  bon^mosTbo* 
of  Af.  Shurmer  to  the  Plaintiffs  since  her  death.    The  Plain-  !|Kn«<»  by  • 
tiffs,  after  protesting  in  their  replication  against  the  payments 
as  alleged  in  the  pleas,  averred  twenty  years  arrears,  amount- 
ing to  80/.,  to  be  due  and  unpaid,  and  concluded  to  the  coun« 
try,    This  replication  having  been  put  in  without  the  signar 
tuire  of  a  Serjeant,  judgment  of  Nonpros  was  signed.    To  set 
aside  this  judgment  for  irregularity  a  rule  Nisi  was  obtained  on 
a  former  day,  and  Shepherd  Serjt.  in  support  of  that  rule  now 
cited  Hubert  v.  Ld.  Wei/mouth,  2  BL  816.  where  it  was  held 
that  a  replication  of  Nul  del  record  need  not  be  signed  by  a 
jSerjeant,  notwithstanding  the  case  of  Simpson  v.  Neale,  2Wils^ 
74.  in  which  a  contrary  rule  had  been  laid  down. 

Cockell  Serjt.  contrd,  was  stopped  by  the  Court,  who  {absente 
Btrk  Ch.  J.)  said;  This  point  must  be  governed  by  the  prac-* 
Cice  of  the  Court ;  and  indeed  as  far  as  reason  is  concerned  it 
leems  right  that  this  replication  should  be  signed.  Much  may 
jepend  on  the  manner  of  taking  issue;  it  is  material  that  it 
ihould  be  so  taken  as  to.  decide  the  merits.  Where  the  plea  is 
ligned  by  a  Serjeant,  the  replication  should  be  signed  also ;  to 
this  rule  a  similiter  is  an  exception,  for  no  judgment  is  required 

in  merely  joining  issue. 
However  on  payment  of  costs  the  Court  made 

The  rule  absolute^ 

(«)  Vide  Brooker  w,  Simps&n,  S  B.  &  P.  $$6.   PUeher  v.  Martin^  3  B.  &  P.  171  • 


[d  this  term  Mr.  Justice  Ashhurst  haying  resigned  his  seat 
jn  the  Court  of  King's  Bench,  was  succeeded  therein  by 
^iMON  Le  Blanc  Esq.  one  of  His  Majesty's  Serjeauta  8i^ 
Iaw.  who  was  knighted. 
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On  the  last  day  of  this  term  John  Lens  of  linco/n Wim  tnd 
John  Bayley  of  the  Middle  Temple,  Esquires,  were  called 
to  the  honourable  degree  of  Serjeant  at  Law,  and  gave  ringg 
with  this  motto, 

*'  Libertas  sub  rege  pio.^ 


THE    END    OF   TRINITY    TERM, 


Shortly  after  the  close  of  this  term,  at  Ruscqmbe,  bis  seat  in 
Berkshire,  died.  Sir  James  Eyre  Knight,  Lord  Chief  Justice  of 
this  Court.  De  cujus  l^iude,  neque  Itic  locus  est  ut  multa  dicantwr, 
fieque  plura  tamen  diet  passunt  quam  populus  Romanus  wiemorA 
retinei. 
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The  following  cases  now  presented  to  the  PubHc^  as  a  conclusion  to 
ike  First  Volume  of  these  Reports,  were  determined  in  the  year  which 
iiUervened  between  the  completion  of  Mr.  H.  Blackstone*s  Reports^  c^nd 
tk  commencement  of  this  work.  The  Reporters  having  been  favored 
with  the  notes  taken  during  that  period  by  Mr.  A.  Moore  with  a  view 
to  publication,  have  bestowed  their  utmost  attention  in  digesting  and 
errunging  them ;  conscious  at  the  same  time  how  much  better  the  task 
^kt  have  been  performed  by  the  same  hand  by  which  it  was  begun. 


(In  the  Exchequer-Chamber.) 

Tarlbton  and  Others  v.  Stanifortp  aad  Others;         jprUtoih. 

In  Error. 

JUDGMENT  in  this  case  having  been  given  for  the  Defend-  ?">  •  poHey  of 
ant  in  the  Court  of  King*s  Bench,  (See  5  I'erm  Rep.  695.)  agaiott  lou  by 
he  Plaintiffs  brought  their  writ  of  error  in  this  court.  ^^  '^"hllf  1* 

a«r,  the  aMurtd  agree  to  pay  the  premium  half  yearly,  "  ai  long  as  the  IniiirerB  should  agree  to 
accept  the  same,"  within  15  days  after  the  expiration  of  the  former  half  year;  and  it  was  also 
^poiated  that  no  insarance  sboold  tike  place  till  the  premlam  was  actoally  paid ;  a  lott  hap- 
^tMd  within  15  days  after  the  end  of  one  half  year,  bnt  before  the  premium  for  the  next  was 
^iii  held  that  the  insarers  were  not  liable  though  the  nssured  tendered  the  preqpium  before  th« 
■Hi  of  the  15  days,  bnt  after  the  loss. 

nH4  Tbe 
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17^  The  case  was  argued  this  day  by  Chamhre  for  t,|ie  Plaintiffs 

Tarlctos  ^°  error,  aad  Wood  for  the  Defendaats,  wh^u  the  judgment  of 

r.  the  King's  Batch  was  affirmed. 


SriKiFoaTa. 


(In  the  Eicheqimr*Ckamber.) 
AfrHfOnk,  Tr£5£t  and  Others  r.  Hawkins  and  Others;  lu  Error. 

■  '*ScniMtd^mmdur€  IXjk  it  remembered  that  on  Wednesday  next^r. 
J"  to  wit.         -'-^  before  our  Lord  the  King  at  Westminster 

Eff  cocse  the  Plaintiffs  by  S.  B.  their  attorney  and  bring  into  the 

said  Lord  the  King  before  the  King  himself  now  here 
bill  against  the  Defendants  being  in  the  custody 
iff.  «r  «  fim  ofirespass  oh  the  case  and  there  are  pledges  Sic.  which 
swi  ball  fellows  in  these  words ;  Nottinghamshire  to  wit»  The 
P'maiift  complain  of  the  Defendants  being  in  the  custody  ^c. 
-^  For  I3at  whereas  the  Plaintiffs  before  and  at  the  time  of  the 
■te  hereinafter  committed  to  wit  on  $c.  were  lawfully  pot- 
of  a  certain  boat  or  vessel  then  navigating  and  floating 
the  liver  Trtmt  being  a  public  navigable  river  and  King's  corn- 
highway  and  then  and  there  drawn  and  bawled  on  the  said 
livtr  br  certain  cattle  to  wit  10  horses  then  and  there  affixed 
and  &stened  to  the  same  and  bawling  the  same  on  the  said  river 
aad  of  divers  goods  6^c.  in  the  said  boat  ^c.  to  wit  at  A'c.  and 
which  said  boat  or  vessel  was  then  and  there  under  the  care 
ind  guidance  of  certain  of  their  servants  And  whereas  also  the 
Defendants  on  the  same  day  and  year  aforesaid  were  possessed 
of  a  cfrtain  other  boat  or  vessel  then  floating  and  navigating  on 
the  said  river  drawn  and  bawled  by  certain  cattle  to  wit  10 
horses  then  and  there  affixed  and  fastened  by  certain  ropes  or 
hjtwling-lines  to  and  bawling  the  same  upon  the  said  river  to 
wit  at  w^T.  and  which  said  last  mentioned  boat  or  vessel  waci 
th<n  ami  there  under  the  care  and  guidance  of  certain  servants 
of  the  Defendants    And  whereas  before  and  at  the  time  of  the 
^'rietance  hereinafter  mentioned  to  wit  on  6;c.  at  i^c.  the  said 
bvxat  or  vessel  of  tlie  Plaintifis  had  overtaken  and  had  occasion 
u^  pass  by  the  said  boat  or  vessel  of  the  Defendants  on  which 
vxousion  the  Defendants  by  their  said  servants  so  conducting 
;»:ui  uaripiting  their  said  boat  or  vessel  ought  then  and  there  to 
i»u\  0  >Jackeneii  the  said  ropes  or  lines  with  which  the  said  cattle 
f  ^xv  ^o  fasteueii  to  their  said  boat  or  vessel  so  as  to  permit  the  said 

boat 
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boat  or  vessel  of  the  Plaiutiffs  to  pass  over  the  same  whereof  they       1796. 

then  and  there  had  notice.    Yet  the  Defendants  by  their  said      tubukr 

lervants  not  regarding  their  duty  in  this  behalf  but  contriving    ^  j>. 

and  wrongfully  intending  to  hurt  injure  and  prejudice  the  Plain* 

tiffs  in  this  behalf  did  not  nor  would  slacken  the  said  ropes  or 

lines  or  permit  or  suffer  the  said  boat  or  vessel  of  the  Plaintiffs 

to  pass  the  said  boat  or  vessel  of  them  the  Defendants  but  on  the 

contrary  thereof  then  and  there  to  wit  on  4rc.  at  ^*c.  by  their  said 

servants  in  that  behalf  wrongfully  unlawfully  and  injuriously 

drove  on  the  said  cattle  bawling  and  drawing  their  said  boat  or 

vessel  with  great  force  and  violence  and  thereby  forced  and 

drove  the  said  boat  or  vessel  of  them  the  Defendants  against 

the  said  boat  or  vessel  of  the  Plaintiffs  by  reason  whereof  and 

by  and  through  the  straining  and  pressure  of  the  said  ropes  or 

lines  thereby  and  forcing  the  said  boat  or  vessel  against  the 

laid  boat  or  vessel  of  the  PJaintiffs  the  said  boat  or  vessel  with 

the  said  goods  Ac.  on  board  her  as  aforesaid   was  driven  and 

fioreed  across  the  stream  there  and  sunk  and  the  said  boat  or 

vessel  was  not  only  greatly  damaged  and  spoiled  thereby  but 

the  said  goods  6fc.  were  spoiled  S^c.  and  the  Plaintiffs  lost  the 

benefit  of  the  voyage  ^c.  and  were  obliged  to  spend  a  large  sum 

of  money  S^c,  and  aUo  divers  servants  and  horses  of  the  Plain-* 

tiff^  were  for  a  long  time  out  of  employ  and  of  no  use  to  the 

Plaintiffs  to  wit  at  ^c* 

The  2d  count  stated,  that  the  Defendants  *'  ought  to  have 
permitted  and  suffered  the  said  boat  or  vessel  of  the  Plaintiffs 
to  pass  the  said  boat  or  vessel  of  the  Defendants"  but  that 
they  did  not,  omitting  the  circumstances  of  slackening  the  rope, 
but  being  in  all  other  respects  similar  to  \he  1st  count. 

The  2d  and  3d  counts  were  for  negligently  and  ignorantly 
conducting  the  vessel. 

Plea,  Not  guilty.  Verdict  for  the  Plaintifis  and  judgment 
in  the  King's  Bench  accordingly. 

The  Defendants  assigned  for  errors  in  this  court,  "  that  by  the 
record  aforesaid  it  appears  thatthe  Plaintiffs  have  in  the  Istcount 
pf  their  said  declaration  complained  against  the  Defendants  asif 
the  whole  of  the  said  cause  of  action  in  that  count  mentioned  liad 
beeo a  mere  consequential  injury,  whereas  so  much  oftiiB  cause  of 
action  in  that  count  mentioned  as  arose  from  the  driving  on  the 
said  cattle  in  that  count  mentioned  with  great  force  and  violence 
emd  thereby  forcing  and  driving  the  said  boat  or  vessel  of  then^ 
the  Defendants  against  th&  said  boat  or  vessel  of*  the  Plaintiffs 

appeara 
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appears  to  have  been  a  direct  and  immediate  trespass  and  int 
jury  committed  by  the  said  defendants  on  the  property  of  tbe 
said  Plaintiffs."  The  same  as  to  the  2d  count.  And  "that  the 
Plaintifis  have  complained  against  the  Defendants  for  the  whole 
of  the  causes  of  action  mentioned  in  the  said  declaration  as  in  a 
piea  o/' trespass  om  the  case  whereas  for  so  much  of  the  cause  of 
action  in  the  said  declaration  mentioned  as  arose  from  the  said 
driring  on  the  said  cattle  in  the  1st  count  of  the  said  declaration 
mentioned  with  great  force  and  violence  and  thereby  driving  and 
fv>rcing  the  said  boat  or  vessel  of  the  Defendants  against  the  said 
bvvtt  or  vessel  of  the  Plaintiffs,  they  ought  to  have  complained 
a^insl  the  Defendants  in  a  plea  of  trespass  vi  et  armis*^  The 
^aine  aa  the  2d  count.  And  '*  that  in  the  said  declaration  there 
dire  comprehended  and  included  causes  of  action  different  and 
distinct  in  their  natures  to  wit  causes  of  action  founded  on  im- 
mediate  direct  and  forcible  injuries  and  trespasses  and  causes  of 
action  founded  on  injuries  that  are  merely  consequential ;  which 
causes  of  action  are  incompatible  with  each  other  and  oughtnot 
to  be  joined  in  the  same  declaration." 

Joitider  in  error. 

Wood  for  the  Plaintiffs  in  error.  The  errors  assigned  apply 
to  the  1st  and  2d  counts  only,  in  which  the  breaches  stated  are 
clear  acts  of  trespass.  The  distinction  between  the  actions  of 
trespass  vi  el  armis  and  trespass  on  the  case, is  perfectly  settled-, 
"  if  the  injury  be  committed  by  the  immediate  act  complained  of, 
the  action  must  be  trespass;  if  the  injury  be  merely  consequen- 
tial upon  that  act,  an  action  on  the  case  is  the  proper  remedy." 
Per  Lord  Kenyon  in  Day  v.  Edwards,  5  Term  Rep.  649.  The 
injury  here  complained  of  was  the  immediate  act  of  the  De- 
fendants' servants;  no  negligence  is  stated  in  either  of  the 
two  first  counts.  In  Day  v.  Edwards  an  action  on  the  case 
being  brought  against  the  Defendant  for  driving  his  cart  against 
the  Plaintiff's  carriage,  it  was  held  bad  on  demurrer;  and  the 
only  difference  between  that  case  and  the  present,  consists  in 
the  injury  having  been  there  committed  by  the  Defendant  him- 
self, whereas  here  it  was  committed  by  the  Defendants'  ser- 
vants. But  this  difference  in  circumstance  affords  no  dis- 
tinction in  principle;  Savignac  v.  Roome,  6  Term  Rep,  125. 
The  case  of  Tripe  and  Dyer  v.  Potter,  before  Yates  J.  at  Exettr 
1767,  cited  6  Term  Rep.  128.  is  strongly  analogous  to  the  pre- 
sent; there  the  Plaintiff  having  declared  in  case  against  tbe  De- 
fendant for  wilfully  rowing  his  boat  against  the  Plaintiff's  net, 

whereby 


IN  THB  Thibty-bixth  Ybar  OP  G£ORQE  IIL  47S 

irhereby  the  Plaintiff's  net  was  sunk  and  the  Plaintiff  pre*       1796. 
rented  from  drawing  it,  i^c,  was  nonsuited.   And  the  principles      yciiJ^ 
laid  down  by  Lord  Chief  Justice  De  Grey  in  Scott  v.  Shepherd,  v. 

2  Bi.  899.  clearly  esUblish  that  if  the  act  of  the  Defendant  be    ^^^"^''^ 
immediately  injurious  to  the  Plaintiff,  though  the  injury  arise 
from  accident,  or  the  act  which  occasions  it  be  lawful,  yet 
trespass  is  the  only  remedy. 

Wigleif  for  the  Defendants  in  error.    Whatever  might  have 
been  the  event  of  this  case  on  a  demurrer,  the  Court  will  not  now 
presume  any  thing  after  verdict  which  can  defeat  the  Plaintiffs' 
judgment.     SlaUr  v.  Baker  and  another,  2  Wils,  359.     It  ap- 
pears that  in  some  cases  either  trespass  or  case  will  lie.    Thus 
in  Pi//«  V.  Gaince  and  another,  I  Salk.  10.  where  it  was  objected 
that  case  by  the  master  did  not  lie  for  entering  and  detaining  a 
ihip,  but  trespass  only.  Holt  Ch.  Just,  held  that  either  action 
might  have  been  maintained.     In  Scott  v.  Shepherd  it  was  said 
by  Blackstone  J .  that  every  action  of  trespass  with  a  per  quod 
includes  an  action  on  the  case ;  and  that  a  man  may  bring  tres- 
pass for  the  immediate  injury  and  subjoin  aper  quod  for  the  con- 
sequential damages,  or  case  for  the  consequential  damages  and 
pass  over  the  immediate  injury;  and  for  this  he  cited  11  Mod. 
180.    So  in  Slarie's  case,  4  Co.  94.  b,  a  case  is  put  where  a  man 
may  have  **  a  general  writ  of  trespass  or  an  action  upon  his 
ease,''  and  in  Hobr  108.  and  Sty.  99.  the  same  doctrine  is  laid 
down.  It  was  thrown  out  in  argument  in  Savignac  v.  Roome,  that 
the  master  is  not  answerable  for  the  wilful  wrong  of  his  servant, 
and  for  this  was  cited  Jones  v.  Hart,  2  Salk.  441.  and  the  mar-> 
ginal  abstract  there ;  if  however  the  act  whether  wilful  or  not  be 
done  in  the  master's  service,  the  master  is  answei^able.     1  Ld, 
Raym.  263.  2  Term  Rep.  154.   It  was  indeed  intimated  in  ^aiui- 
denon  v.  Baker  and  another,  2  Black.  832.    3  fVils.  309.  S.C. 
that  there  should  be  arecognition  of  the  servant's  act  by  the  master 
in  order  to  fix  the  latter;  but  that  is  now  held  unnecessary  (a). 
Had  this  appeared  at  the  trial  to  have  been  an  act  altogether  un- 
aathorized  by  the  Defendants,  or  a  clear  trespass,  in  either  case 
the  Plaintiffs  would  have  been  nonsuited,  Haward  v.  Bankes, 
3  Btfrr.  11 13,  and  therefore  the  Court  after  verdict  will  suppose  it 
to  have  been  so  proved  as  to  support  the  judgment.    Indeed  in 
*  Morley  v.  Gaisjord,  2  //.  Bl.  443.  the  Court  said  it  would  be 
difficult  to  put  a  case  where  a  master  could  be  considered  as  a 
trespasser  for  the  act  pf  his  servant,  unless  done  by  his  command, 

(a)  See  Buih  ?•  Sleinmimf  mte  404. 
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1796.  Da$f  V.  Edwards  was  on  demurrer,  and  in  Savignac  v.  Roome  tb 
Tuanut  i^i^n^  ^'&s  stated  to  hare  been  done  wilfuUif,  which  was  mucl 
pressed  in  argument.  The  present  cause  of  action  was  a  men 
non-feasance,  for  the  injury  is  averred  to  have  arisen  from  not 
slackening  the  rope,  in  consequence  of  which  the  Plaintiffs 
boat  was  sank. 

£ybe  Ch.  J.    Undoubtedly  we  ought  to  endeavour  to  pre- 
serve  the  distincti<m  of  actions,  and  therefore  if  it  appear  upon 
tbe  pleadings  that  actions  of  a  different  nature  have  been 
znixed,  thai  is  a  sufficient  ground  for  arresting  the  judgment. 
That  point  however  ought  to  be  very  clearly  made  out,  where 
t2«  obfectioQ  b  taken  after  verdict.     Now  if  we  read  this  de- 
cbratjoe  with  that  fiivour  to  which  it  is  intitled  after  verdict, 
tM  joKigWKiii  may  well  be  supported  without  reference  to  all 
thAt  kanung  which  has  been  cited  in  its  support.    The  cause 
ct  att  ihe  wschief  which  has  happened  in  this  case,  was  the 
IXHShmImiIs^  servants  not  slackening  the  rope  as  it  was  their 
d«il}r  Id  have  done,  and  in  consequence  of  which  neglect  the 
hocscft  went  on  in  a  way  injurious  to  the  Plaintiffs.   It  is  there- 
ioce  extremely  clear  that  the  cause  of  action  was  a  non-feasance, 
and  it  is  fair  to  infer  that  it  was  not  intended  to  charge  the 
IMendants  with  wilfully  driving  their  boat  against  that  of  the 
IHaiatifis.    All  the  circumstances  alleged  are  referable  to  the 
iMMB^Ieasance,  which  makes  it  a  compleat  action  on  the  case. 
The  injury  is  not  laid  to  have  been  done  wilfulli/  but  K?ro;/g- 
fnlfy*  which  is  applicable  to  case,  and  indeed  to  make  it  tres- 
pass, we  must  entirely  overlook  the  non-feasance,    This  being 
so,  we  may  pass  over  all  the  learning  which  has  been  collected, 
imd  decide  the  case  on  that  ground  on  which  the  whole  rests, 
viv  a  fair  understanding  of  the  declaration,  referring  the  dif- 
ferent expressions  to  that  first  cause  to  which  they  are  justly 
referable. 

Per  Curiam^  Judgment  affirmed,  {a) 

(«)  The  line  in  principle  is  the  case  force  and  riolenee,  and  damaged  ber,tbe 

•f  OJtU  and  amother  v.  Barnes  and  otherSf  Court  of  K.  U.  on  a  motien  in  arrsit  of 

(I  Ttfm  Rep.  188.  There  the  declaration  judgment,  on  the  gronnd  of  the  actiofi 

ill  case  having  alleged  negligence  and  having  been  case  when  it  ought  to  bav> 

unskilfuluess  in  the  Defendants'  manage-  heeu  trespass,  refused  to  imply  any  set 

ipent  of  a  .nhip,  by  reason  whereof  Sbt  wilfully  done  by  the  Defendants,  «q4 

fin  foul  of  the  Plaintiffs'  ship  with  g^eat  held  the  action  well  conceived. 
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Chaunt  v.  Smart.  iipnl fsth. 

tiHEPHERD  Serit.  moved  for  an  attachment  against  the  De-  No  rnlefiArtw 

iJri^i.  11-  •  ^    '     ntuchment  to 

^  fendant  for  neglecting  to  deliver  up  a  promissoiy  note  m  |,e  ibtkoiate  in 
pursuance  of  an  order  of  Nisi  Prius,  which  had  been  made  a  *J«  ^'•^  '^  ^ 
nile  of  Court,  and  served  upon  him  with  a  demand  of  the  note,  for  Don-pay* 
There  was  some  diflSculty  at  first  as  to  the  manner  in  which  the  ^^^  tUp^ 
nile  ought  to  be  drawn  up,  the  officers  seeming  to  be  of  opinion,  tiioDotAry^tfl^ 
on  the  authority  of  Towmend  v.  Baker,  Barnes3l,  that  the  rule  '•*^'^-  ^*> 
should  be  absolute  in  the  first  instance. 

But  The  Court  determined  that  a  single  authority  was  not 
sufficient  to  support  that  doctrine;  that  the  party  though  will- 
ing might  not  be  able  to  deliver  up  the  note,  as  in  case  of  fire; 
that  where  any  excuse  could  be  offered  for  disobedience  to  the 
rule,  the  party  ought  to  be  permitted  to  shew  cause ;  that  iu 
future  the  practice  of  this  Court  should  be  conformable  to  that 
of  the  Kiwg's  Bench  {a),  and  the  rule  should  be  to  shew  cause  why 
the  attachment  should  not  issoe  in  all  cases  except  of  non-pay- 
ment of  costs  on  the  Prothonotary*s  allocatur. 

(a)  Tidd*»  Pratt.  K.  B.  256. 
(6)  Vide  King  v.  Price^  1  Price,  341. 


Ex  parte  Benjamin  Lawrence.  Jprii^etii. 

f^LJYTON  Serjt.  applied  to  the  Court  to  discharge  the  peti-  The  Conn  of 
tioner  out  of  the  custody  of  the  Warden  of  the  Fleet,  under  ^^^^T^f^^t^ 
the  following  circumstances.     Jn  1784  the  prisoner  being  then  toditcbargos 
under   confinement  in   Gloucester  gaol  for  debt,  was  served  cMtodjr^fornot 
with  a  subpana  issued  out  of  Chancery  at  the  suit  of  G.  Mayo;  potting  in  tn 
in   1785  he  was   removed   by  Habeas   Corpus  to   the   Fleet,  ^^  payment  9f 

and  his  poverty  disabling  him  from  putting  in  any  answer  '^•^'^•J^iP" 

■mm-       ♦     t  Ml  1  ,  1      1 -1,    1  1  /•        plied  to  C.B. 

to  Mayo  s  bill,  a  decree  that  the  bill  be  taken  pro  confesso  to  be  dis- 

was  obtained  against  him,  on  which  he  was  regularly  charged  |J*'Jn*J|""nt ' 
in  custody  for  the  contempt,  and  the  fees  amounting  to  near  act  S4  G,  s.  c. 
60/.  remained  unpaid.    On  the   16th  of  September  1794  he  ^^;^^^^,^coV. 
was  brought  up  at  the  Quarter  Sessions  for  the  City  of  Ijondon  tempt  not  ron- 
in  order  to  take  the  benefit  of  the  insolvent  act  34  Geo.  3.  c.69.  non-piyment 
but  was  remanded,  it  appearing  in  the  copy  of  the  causes  of  money, 
wherewith  he  stood  charged  in  custody,  that  he  was  detained 
by  virtue   of  an  attachment  issued   out  of  Chancery-     Ap- 
plication was  then  made  to  the  Court  of  Chancery  to  discharge 
him,  which  was  refused  unless  upon  payment  of  the  fees.    Clayton 
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1795,       no^v  urged,  that  though  he  was  in  custody  for  a  (xmlempt  it 
Ej,      ,j      poiut  of  form,  yet  that  he  was  in  reality  detained  for  the 
LAwHExre.    payment  of  the  fees  incurred  by  that  contempt. 

The  Court  however  were  of  opinion  that  no  redress  conldV 
obtained  by  the  prisoner,  but  from  the  Court  of  Vhavmi.h 
that  though  on  payment  of  hia  fees,  that  Court  had  ofleredloi* 
charge  him,  yet  his  contempt  did  not  consist  ia  the/Jon-pofM 
o/'mowcy  (the  terra  used  in  the34Cjn>.3.  c.69.)  and  coasequdi; 
that  he  was  not  intit]ed  to  be  discharged  under  that  act. 
CtaiflQii  took  nothing  by  his  motion. 


Gbavall  v.  Stimpsox. 
A  writ  of  error  "C'lN  A 1.  judgment  was  signed  in  this  case,  and  a  writ  of  fn> 
Mp"V<-"«V  "    ■*-    allowed  on  the  27tb  Ftbniari/;  on  ibe  1st  of  March  theft. 

''"'"  ">' 'i'"»   fendanl's  attorney  served  the  Plaintiff's  attornev  with  theal) 
of  Ihe  illow-  (•   1  ■ 

■ore,  pot  from  once  of  the  writ  of  error ;  on  the  3d  of  (he  same  month  Ihe 

MM'c?'"'Lil  of '-'"-was  sued  out  upon  the  judc;nient;  and  on  lhe4lhU 

tbercfore  niiiBt  in  error  was  put  in.  execution  under  the  Fi.  Fa.  having  hrenp 

ta^SJdar.'"^  viously  levied  in  the  morning  of  the  same  day.    To  quash  tta 

frnaa  ilie  for-    Fi.  Fa.  for  irregularity  and  have  the  money  levied  nnder  il» 

BU|>eri»d.(ii}  5tgjj,j  ^Q  the  Defendant  with  costs.  Le  Blanc  Serjt.  on  a  font 

day  obtained  a  rule  \Ui:  the  question  being  whether  a  iml^ 

error  operates  as  a  supersedeas  from  the  time  of  it's  alioirua 

or  from  tlic  time  of  serving  the  allowance  on  the  partv' 

Shepherd  f»erjt.  shewed  cnuse,  A  writ  of  error  is  a  supenm 
of  execution  from  the  time  of  its  operative  allowance,  protiirf 
bail  be   rtgtiiarly  put  in.      Lane  v.  Bacchus,  2  TermRffJi 
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the  allowance,  he  might  wait  for  any  length  of  time  till  execu-       1796. 
tion  had  been  issued,  and  then  harass  the  party  by  serring  him     o,^^^,^. 
with  the   allowance  and  putting  in  bail,  by  which  the  execu- 
tion would  be  superseded. 

Le  Blanc  in  support  of  the  rule.  The  case  of  Jaquesv.  Nixon 
is  distinguishable  from  this  ;  for  there  the  writ  of  error  was  al- 
lowed, and  the  allowance  served  before  final  judgment,  and  bail 
was  put  in  within  four  days  after  the  judgment ;  but  since  bail 
could  not  possibly  be  put  in  until  after  judgment,  and  as  the 
sendee  and  allowance  were  suspended  till  the  judgment,  and 
both  began  to  take  effect  at  that  period  at  once,  it  cannot  be  col- 
lected from  that  case  whether  the  operation  of  the  writ  of  error 
as  a  supersedeas  commenced  from  the  allowance  or  the  service. 

Eyre  Ch  J.  This  is  a  point  extremely  clear.  The  party  has 
four  days  to  jput  in  bail  after  the  allowance  of  the  writ  of  er- 
ror (a).  It  is  indeed  the  practice  to  get  the  allowance  of  tl>e 
writ  of  error  previous  to  the  judgment  being  signed;  but  that  is 
aa  irregularity  permitted  for  the  convenience  of  the  party,  for 
the  judgment  in  the  action  is  the  true  foundation  of  the  writ  of 
error«  The  allowance  therefore  though  previously  obtained 
cannotbeoperativetill  judgment  has  been  signed;  and  four  days 
mast  then  elapse  before  the  party  signing  it  can  safely  sue  out 
execution.  But  if  the  writ  of  error  be  allowed  after  judgment 
has  been  signed,  the  party  entitled  cannot  regularly  sue  out 
execution  until  four  days  after  the  allowance^ 

BuLLER  J.  Two  things  are  requisite  to  make  a  writ  of  error 
a  supersedeas  of  execution :  to  wit  the  allowance,  and  putting 
in  bail.  If  the  writ  of  error  be  allowed  before  judgment,  the 
time  of  putting  in  bail  runs  from  the  judgment,  if  aiSter  judg- 
ment from  the  time  of  the  allowance. 

Per  Curiam,  Rule  discharged  (6). 

(«)  That  U  »fter  delivery  of  tbe  writ  pheiu,  Barnes  f 05.  ed.  3.  aod  Sifke$  v. 

to  the  clerk  of  the  errors.    Re^.  Mich.  Dawson^  Barnes  *t09, 
tSOtr.  2.  and  it  is  from  this  delivery,        {b)  For  the  practice  on  this  sabject 

■ot  from  the  sealing,  that  the  wiit  ope-  see  Tidd's  Pruct,  K.  B,  868,  869.  od.  K 

ates  as  a  mtptrsedtas.    Merilon  v.  Ste-  &  1 100,  1101.  ed.  f. 


Freeman  v.  Jackson.  J^utsiiu 

\  K  action  having  been  commenced  in  Hilary  Term  last,  the  ^" '"  order  to 
Defendant  on  the  18th  of  February  obtained  an  order  for  a  forpieadiagthe 
"Month's  time  to  plead,  and  on  the  17th  of  March  another  order  5"*  "^  L"V 

ftv     I  1      1^      1         •  days  are  Iwtb 

<or  three  weeks  further  time.  rackoacd  in- 

Q     cUuively. 


/• 
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]  796.  On  the  7th  of  Jpril  the  Plaintiff  signed  j  udgment  for  waixt  o( 

».  Runnington  Serjt.  now  moved  for  a  rule  to  shew  caase  ^hy 

the  judgment  should  not  be  set  aside  for  irregularity,  contending 
that  it  had  been  signed  upon  the  day  on  which  the  time  to  plead 
expired ;  and  that  though  it  had  been  the  practice  of  the  Court 
to  consider  both  the  days  as  inclusive,  in  computing  the  time 
under  a  rule  to  plead,  yet  that  under  an  order  to  enlar^  tin 
time  of  pleading  one  of  the  days  should  be  exclusive. 

But  the  officers  of  the  Court  concurring  with  Adair  Serjt 
who  opposed  the  motion,  that  the  days  were  in  both  instances 
computed  inclusively,  the  Court  held  the  judgment  to  have  beeo 
regularly  signed.  It  was  however  set  aside  on  terms  for  the 
purpose  of  letting  in  the  merits. 

On  the  next  day  Runnington  endeavoured  to  revive  the  ques- 
tion by  a  similar  motion,  and  was  about  to  cite  the  case  of  Kwf 
one  Sfc.  Whitehead^  2  H,  Bl.  35.  to  shew  that  the  judgment  wts 
irregularly  signed :  but  was  stopped  by  Buller  J.  {abwnte  Efn 
Ch.  J.  and  Heath  J.)  who  said,  that  as  the  judgment  had  been 
'  already  set  aside,  the  Court  could  not  attend  to  the  motion, 
whether  right  or  wrong. 

ifprt/ntb.  Grimes  v.  Naish. 

If  tbe  dama^ret  ^HEPHEHD  Serjt.  moved,  that  the  damages  amounting  to  100/. 
Sictbere*^*"^'  which  had  been  found  for  the  Plaintiff  in  this  cause,  should 
doced  by  an  be  reduced  to  26/.  pursuant  to  an  award  under  an  order  of  N«i 
an  order  of  Pritts  which  had  been  made  a  rule  of  Court,  that  the  postet 
^ijn  Prius       should  be  delivered  to  the   Plaintiff,  and  that  the  judgment 

which  has  been    ,       ,  ,  ,  ,  ..        ,      ,  J      o 

made  a  rule  of  should  be  entered  tor  the  latter  sum. 

Con^rt,ihe  rpj^g  Court  were  of  opinion  that  the  learned  Serjeant  should 

titled  to  have  withdraw  his  motion,  the  Plaintiff  under  such  circumstance! 
lilre^\^o*huil  '^^^"g  entitled  to  have  the  postea  delivered  to  him  without  any 
without  any     application  to  the  Court,  (a) 

lhe'cSiirt."(6)       ('"^  ^^^^  Hif^g^ffton  v.  NeBbitt,  ante    up  the  jndgfnent  without  araletoibev 
'   ^.  where  the  Conrtgave  leave  to  enter    canse. 

ib)  Vide  Barrowdale  v.  Hitchener,  S  B.  &  P.  244.    Bower  ▼.  TtyUr^  7  Tavt 
574.     Toussuint  v.  Hurtopf  Id.  571. 


•^/^"^^«*»-  Madox  V.  Eden. 


liip  Conrt  will  ^ocff^LLSerjt.moved  todischargetheDefendantoutofcustodj 

01 

a  common 


Defendant  oo         on  entering  a  common  appearance.   The  affidavit  stated  that 

a  common 

appearance  on  the  ground  of  infancy.  , 

the 
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the4icti0n  was  brought  on  a  promissory  note  given  by  the  De-      -^i7^- 
fendant,  who  was  under  age  :  *  "mTdox" 

But  the  Court  were  of  opinion,  that  as  his  infancy  could  not  «. 

unless  pleaded  (a)  exonerate  him  from  the  debt,  and  as  it  vras  -      ^^^* 
not  certain  as  yet  that  they  would  plead  it,  it  was  no  ground  for 
tbe  Court  to  discharge  him  out  of  custody. 

Cockell  took  nothing  by  his  motion. 

(€>'!€  thonld  ieem  that  Uiii  ezprw-  Ttehy  Cb.  J.  haviof  doubts  on  tbe  tnb- 
fion  matt  sot  b€  confiDed  to  tb«  De-  ject,  referred  it  to  the  Jodget,  ten  of 
ftndanf  •  pnlting  bit  infiinry  on  record,  wbom  tben  present  beld  tbet  it  migbt 
bet  that  it  eppliet  feneraUy  to  bin  mak-  be  lo  given  in  evidenoew  Tbe  tame  doe- 
tag  it  a  defence ;  for  in  Se^ion  v.  Gilbert^  trine  ib  laid  down  bj  Lord  He/I,  Ld. 
«  Lnr.  144.  Lord  Hide  permitted  infancy  Hapm,  589.  and  ii  adopted  in  BuU,  N.  P, 
to  be  given  in  evideoee  on  noa  acf aaijMi/,  6<.  wbere  Gilb.  UUi*  C.  B.  64, 65.  cd.  3. 
lad  in  Darby  v.  Boucher,  1  Salk.  279.  if  referred  to. 

Tabrum  V.  Tenant.  Apnimb. 

rPHE  Defendant  having  entered  into  a  bond  for  the  payment  One  obligee  in 

•  -■•  of  a  sum  of  money  to  this  Plaintiff  and  one  Lightfoot,  fJ^ll^^^J"^^^^ 
which  became  forfeited,  an  action  was  commenced  upon  the  a  c«pi«« against 
bond,  a  Capias  ad  respondendum  issued,  and  recognizanfce  of  indukenare- 

■  bail  taken  at  the  suit  of  Tabrum  alone.     On  discovery  of  the  cogniaanoe  of 
mistake  an  original  was  sued  out  in  the  joint  names  of  Tabrum  name'oniy,*'"* 

.and  Light/oott  and  an  application  was  made  to  the  Court  to  efterwardi 
allow  the  Capias  ad  respondendum  and  recognizance  of  bail  to  be  original  in  tbe 
amended  by  the  origfinal  by  the  insertion  of  Liahtfoofs  name  "f ?•  ®^  ^^^ 

ri        ,   .    .rr  obligorf,  and 

as  a  Co-plamtltl.  then  applied  to 

Le  Blanc  and  Marshall  Serjts.  now  shewed  cause  against  a  ^^  ^  k^Vk  y,* 
r  rale  Nisi  obtained  for  that  purpose,  and  contended,  that  this  if  c«pM«andie- 
,. allowed  would  not  be  a  correction  of  the  proceedings  in  con-  the CoSt** 
foraiity  to  the   writ  by  which  they  were  commenced,  but  an  granted  the 
,  adaptation  of  them  to  a  new  original,  the  foundation  of  a  new  fuJSJJi^^latr 
action;  and  that  it  was  not  a  clerical  error,  nor  within  the  Sta-  ter. 
tate  of  Jeofails:  they  insisted  that  the  bail  who  had  only  made 
f. themselves  responsible  for  the  Defendant  in  the  separate  suit  of 
Tabrum,  could  not  without  their  consent  be  bound  to  discharge 
the  joint  demand  of  Tabrum  and  Lightfoot^  and  that  possibly 
the  same  bail  who  were  willing  to  keep  the  Defendant  out  of 
prison,  knowing  that  the  Plaintiff  had  misconceived  his  action 
^id  could  not  finally  recover,  would  object  to  engage  them- 
selves when,  by  the  correction  of  that  error,  they  were  likely  * 
to  be  damnified. 

Shepherd  Serjt.  in  support  of  the  rule,  urged  that  stronger  ih- 
llances  of  amendments  had  occurred,  as  where  a  new  bill  had  been 
%led  after  judgment  to  amend  a  declaration ;  Marshall  v.  Riggs,^     [  483  ] 
VOL.  I.  II  2Str. 
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1796.  2  Str.  1 162.  or  writs  of  execution  liad  been  amended  bjr 
Tmhm  vi<}us  proceedings ;  Hunt  r.  Ktadrick,  2  Bl.  836.  li 
Wasbrough,  2  Term  Rep.  737.  and  Netunham  ▼.  Lam, 
Rep.  577.  He  contended,  that  at  least  the  Court  «o 
mit  an  amendment  of  the  Capiat  ad  refpomdendum,  if  bc 
recognizance  of  bail,  which  wonld  secure  to  the  PIstr 
benefit  of  the  Defendant's  appearance;  for  that  tho 
bail  should  be  discfaar^d,  still  the  having  pat  them  ii 
amount  to  an  appearance,  as  is  the  rule  \a  cases  wh«e 
discharged  by  the  Plaintiff's  declaring  in  a  different  com 
that  in  which  they  are  put  in.  (a) 

Per  Curiam.  The  recognizance  cannot  be  amended, 
bail  may  not  be  chained  but  by  their  own  consent.  Wttbr 
to  the  Capiat  that  may  be  amended  by  the  coDsent  of  the  S 
ant,  who  will  in  that  case  be  in  as  good  a  sitnation  as  he  is: 
sent;  for  if  this  amendment  were  refused,  a  declaratioa 
be  delivered  at  the  suit  of  Tabrum,  and  immediately  afie 
a  declaration  by  the  bye  at  the  suit  of  Tabmm  and  Xtgi 

Accordingly  that  part  of  the  rule  which  related  to  the! 
was  made  absolute  by  consent  (&) ;  and  that  which  rdi 
the  recognizance  was  discharged. 

(«)  Vid.  Vtilft  1.  PtntJH,  3  Ln.  fSS.    Um  DcfendMt'i  omrt?  9m1 
(t)  Qd.  WhFlher  tin  Cmrl  would    Ovn,  mf«34f. 
Ml  hftve  ■meniled  tbe  CapUt  without  j 


SvMONDS  et  ITx  e.  Cobocbne. 
.s  obtained  upon  a  former  day,  to  shewcaosei 
y  bond  made  to  Si/monds,  by  the  Defendant  (Ji 
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1796. 


CaPADOSE   v.  CoDNOB.  JfrilSOth. 

TBO  VEB  fof  the  ship  Castor  and  Pollux.    At  the  trial  before  The  fn^one- 
EyreCh.  J.  it  appeared  that  the  ship  having  been  built  in  mtificate  of 
the  year  1790,  was  transferred  by  the  builders  to  the  present  ''•f**^'*' 
Defendant  u^der  the  grand  bill  of  sale,  when  a  certificate  of  aVrSs/n. 
BriitMh  registry  was  obtained  by  the  Defendant  for  himself  as  *"1J^  ^'^' 
ovner  and  master,  and  several  voyages  in  her  were  performed  need  not  be 
ky  him  as  such ;  that  in  1791  the  Defendant  having  had  con-  Jeed^f  ^* 
liderable  dealings  with  G.  Lempriere,  a  merchant  in  Lonc/oit,  raent  of  •  Miip 
UmI  being  then  indebted  and  likely  to  become  more  so  to  him,  of  IheVatter 
Ittigned  the  Castor  and  Pollux  by  way  of  security,  and  delivered  set.  (c) 
possession  of  the  grand  bill  of  sale;  that  in  the  deed  of  assign- 
BWQt  the  certificate  of  the  registry  of  the  ship  was  truly  and 
iccurately  recited  in  words  at  length,  pursuant  to  the  directions 
«f  26  Geo.  3.  c.  60.  $.  17.;  that  on  the  3d  of  Jpril  1792  G. 
Lmpriere,  in  consequence  of  some  transactions  by  which  he 
Mcame  indebted  to  the  Plaintiff,  executed  to  him  an  inden* 
tire,  which  after  reciting  the  assignment  from  the  Defendant, 
tod  the  debt  due  from  him  to  G.  Lempriere  as  well  as  that  from 
6.  Lempriere  to  the  Plaintiff,  assigned  G.  Lempriere*s  interest 
in  the  ship  to  the  latter,  subject  to  redemption  on  payment 
of  the  money  due  on  the  2d  of  Jul^  following;  that  in  this 
I88ignmant  as  in  the  former,  the  certificate  of  the  ship's  re- 
gistry was  truly  and  accurately  set  forth ;   that  at  this  time 
the  Defendant  was  on  a  voyage  with  the  ship  and  acting  as 
naster,  and  that  previous  to  his  return  G.  Lempriere  having 
become  bankrupt,  he  refused  (a)  to  deliver  up  the  ship  to 
Ihe  Plaintiff.    The  objection  stated  at  the  trial  to  the  Plain- 
tiflPs  recovery,  was,  that  neither  in  the  assignment  to  Lempriere 
lor  in  that  to  the  Plaintiff  was  there  any  recital  of  such 
indorsement  of  the  change  of  property  made  on  the  certificate 
rf  registry,  as  was  originally  required  by  7  &  8  fV.  3.  c.  22.  (6) 

and 

(«)  This  wms  io  eonieqneiice  of  an  in-  Rollf  strongly  inclined  in  fnTonr  of  the 

huity  Kiven  him  by  the  honse  oi  De  present  Plaintiff,  but  sogtcested  the  ob* 

^1  and  Co.,  to  whom  G.  Lempritre  jection  now  made,  and  retained  the  bill 

^  also  indebted.   On  the  Defendant's  for  a  year,  in  order  that  the  qvestion 

HtaX  the  ship  was  arrested  by  admi-  niif^ht  be  trjed  at  law. 

ily  process,  mt  the  suit  of  the  Plain-  (6)  The  «ist  sect,  of  7  &  8  H^.  S. 

^;  and  in  conseqaence  the  Defendant  e.  22.  enacts  that  '*  in  case  there  be 

td  a  biH  in  Ckamcenf  a^tnst  the  Plain-  *'  any  alteration   of  property  in   the 

t^  Um  assignees  of  G.  Ltmpnere,  and  **  same   port,  by  the  sale  of  oae  or 

»  FiofI  and  Co.  as  amicable  Defend-  '*  more  shares  in  any  ship  after  registeT- 

li;  oo  the  hearng  the  Master  of  the  "  ing  thereof,  soeh  sale  shall  always  be 

(e)  Vide  Mos$  v.  ilft/tf,  6  East,  144. 

lis  "  acknow- 


7  8c  8  fT.  3.  may  attach  in  cases  where  do  iodc 
made,  the  sale  itself  is  not  avoided  by  26  Geo.  3.  ] 
order  that  ships  may  be  assigned  by  way  of  mortg 
the  absence  of  the  ship  and  master:  that  the  snbic 
tute  34  Geo  3.  e.  68.  5.  16.  (which  could  not  affect 
being  passed  after  the  transaction)  makes  all  sales 
void  which  are  not  attended  by  an  indorsement,  anc 
provision  woald  be  absurd  had  the  same  thing  been 
under  the  26  Geo.  3. :  that  the  Court  would  not  ( 
words  of  a  statute  in  order  to  make  void  a  securi 
omission  of  something  not  required  by  that  statute 
serted ;  and  that  the  indorsement  could  not  be  deem 
the  certificate,  since  it  had  not  been  made  so  by  the 
Cockefl  and  Shepherd  Serjts.  contri  argued,  Uiat  tl 
was  void  for  not  reciting  the  indorsements  on  the 
of  registry :  that  the  object  of  the  Legislature  in  alter 
tending  the  provisions  of  7  &  8  fVilL  3.  was  to  prevc 


*'  icknowYedf^ed  by  indorsemeiit  on  the 
^  certificate  of  tlie  register  before  two 
**  witneiiteK,  in  order  to  prove  that  the 
**  entire  property  in  tnch  »hip  remain* 
^  to  some  or  the  tnbjects  of  EngUnd^  if 
**any  dispute  arisen  coucerninf  the 
<*  name."  The  ir6  Ge&.  5.  e.  dO.  f.  16.  re- 
ferring to  the  above  provision  as  msoffi- 
cient,  enactii,  **  that  besides  the  indonie- 
*'  ment  reqnired  by  the  said  recited  act 
**  there  shall  also  be  indorsed  on  thecer- 
'^tificate  of  tnch  rei^istry  l>efore  two 
**  witnesses,  the  town,  place  or  paritli 
**  where  all  and  every  person  or  persons 
**  to  whom  the  prouertv  in  anv  shin  or 


'*forei|[B  town  or  city, 
**  nember  of  aoae  Briik 
**  name  of  aach  town  or 
**  namet  of  the  bonie  or 
*' In  GrMt  ilrtlain  or  Jfdi 
**  whom  sach  person  baft 
*'  and  the  penon  or  per 
^  the  property  of  waAd 
'*  transferred,  or  kb  or  tl 
**  abo  deliver  m  copy  ef 
**  roent  to  the  person  aetb 
**  reffbtry  and  fraat  em 
<««iatry,  who  b  hefeb] 
"  cause  no  entry  thereof  I 
**oa  the  oath  or  aCdMi 
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sibiiit  J  of  ftiiy  foreigner  having  a  secret  interest  in  the  ship :  that       1 796. 
it  was  intended  by  the  17th  section  of  26  Geo.  3.  c.  60.  (a)  that    cafadoib 
the  bill  of  sale  should  correspond  with  the  registry,  and  that  «• 

they  should  be  checks  upon  each  other,  which  would  cease  to     *  ' 

be  the  case,  if  the  indorsement  were  omitted  in  the  recital  of 
the  certificate  :  that  the  words  of  the  17th  section  include  in- 
dorsement as  well  as  certificate,,  for  that  as  by  the  preceding 
Motion,  an  entry  of  the  former  is  to  be  indorsed  upon  the  affidavit, 
upon  which  the  latter  was  obtained,  the  old  certificate  of  registry, 
iiecomes  in  feuct  a  new  certificate,  and  ought  as  such  to  be  re* 
dted  in  the  deed  of  assignment;  that  the  17th  section  which 
eoacts  the  recital  of  the  certificate  of  registry,  being  subsequent 
to  the  other  provisions  relating  to  transfer  of  property,  may  be 
•construed  thus;  "  all  these  things  are  necessary  to  be  done^ 
and  shall  be  recited  :*'  that  it  is  proper  that  the  purchaser  should 
•ee  by  the  bill  of  sale  whether  the  ship  be  liable  to  confiscation, 
•which  does  not  appear  unless  the  indorsements  as  well  as  the 
^»4}eruficate  be  recited;  and  that  one  of  the  objects  of  the  act 
was,  to  provide  against  fraud  in  future  transfers.    They  re- 
farred  to  RoUeUon  v.  Hibbert,  3  Term  Rep.  406.  (6) 
-   Etrb  Ch.  J.  This  is  an  important  point,  depending  upon  the 
construction  of  particular  acts  of  parliament,  which  are  the  bul- 
warks of  the  commerce  of  this  country  and  the  great  tower  of  our 
naval  strength.  The  construction  of  those  acts  must  be  made  on 
a  full  consideration  of  their  letter  and  spirit  taken  together.  If  it 
were  shewn  to  be  essential  to  a  compliance  with  the  spirit  of  the 
statutes  referredto.that  the  indorsement  should  be  recited  as  a  part 
of  the  certificate,thatwould  go  far  to  establish  the  necessi  tyof  sucli 
a  recital.  Let  us  see  then  bow  far  the  nature  and  extent  of  these 
legislative  provisions  serve  to  explain  the  clause  on  which  this 
-question  principally  turns.  The  object  of  these  laws  was,  to  con- 
Jbe  the  advantage  of  trading  to  the  plantations  to  British  subjecU 
^md  to  JSrt/tsA-built  ships.     In  order  to  prevent  evasions,  it  was 
wecesaary  that  the  public  should  have  the  means  of  ascertaining 
without  difficulty  who  were  the  owners,  who  were  the  masters  qf 
''die  ships,  and  what  particular  ships  were  employed  in  th^ttrad^. 

(«>  Wbidi  tnacU,  **  that  when  And  so  **  meat  of  tale  thereof,  apcl  that  otbex- 

"  oAao  as  tiie  property  in  aoy  ship  or  ^  wise  saeli  bill  of  tele  shal!  be  vtterly 

^^veseel  belon^ine  to  any  of  His  Ma-  '*  noil  aod  void  to  aUiptenIs  and  piu* 

^^Jcely's  snbjeeU  shall  be  transferred  to  **  poses.'* 

"eayolber  of  His  Majesty's  snbjecU  ia  (6)  Vid.  cftcm  BibUri  ▼•  RoUe$t9»^ 

^  wlieto  or  hi  part  the  certificate  of  the  Sure.  CAe».  Ces.671 .  RolUttom  ▼. Smiik, 

**  ivfietry  of  such  ship  or  vessel  shall  be  4  Term  fUp.  Idt.    CawuUn  v.  Amdirmk^ 

'*tnsly  aad  accurately  recited  Ui  words  fi  Term  Rtff,  709.  aud  tVuttrdiU  %.  UuU^ 

^at  length  In  the  bill  or  other  Instm-  7  Terai  tUp.  506^ 

II  a  -  Bttt. 
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^'^^^'  But  the  transfer  of  ships  from  one  owner  to  aao)ih«T  was  no 
Capadoib  otherwise  interesting  to  goyernment  than  to  preventtheir  coining 
into  the  hands  of  foreigners.  The  7  and  8  Will.  3.  c.  22.  s.  17. 
therefore  directs  that  the  name  of  every  ship  trading  to  tlie 
plantations^  the  port  to  which  she  belongs,  the  master's  name, 
the  kind  of  built,  the  burthen,  the  place  where  and  the  time  when 
built,  and  the  owner's  name  shall  be  registered  upon  oath,  to- 
gether with  a  declaration  that  no  foreigner  directly  or  indirectly 
hath  any  interest  therein.  By  the  18th  section  a  copy  of  the 
oath  upon  which  the  register  is  made  is  to  be  deliTered  to  the 
master  of  the  ship  by  way  of  certificate  to  prevent  his  being  k^ 
terrupted  by  confiscation ;  and  by  the  21st  section  of  the  same 
statute  it  is  provided,  that  upon  every  alteration  of  propertj 
the  sale  shall  be  acknowledged  by  indorsement  on  the  certifi* 
cate,  in  order  to  prove,  in  case  of  dispute,  that  the  entire  pro- 
perty remains  in  British  subjects.  The26  Geo.  8.  c.  60. 1. 16, 
goes  beyond  this,  introducing  a  more  circumstantial  indoise- 
ment,  and  enacting  that  a  copy  of  this  indorsement  shall  be 
sent  to  the  public  officer  authorised  to  grant  certificates,  who, 
after  having  made  a  memorandum  of  it  himself,  is  to  transmit 
it  to  the  commissioners  of  the  customs.  By  these  means  the 
real  owner  must  be  known  both  at  the  port  and  the  Custom- 
house^  which  is  a  very  important  step  towards  preventing  a  se- 
cret conveyance  to  foreigners.  It  is  indeed  provided,  that  up- 
on every  transfer  of  the  property  of  the  ship,  the  certificate 
shall  be  recited  in  the  bill  of  sale.  But  if  it  were  also  necessary 
under  this  provision  to  recite  the  indorsements  made  on  such 
certificate,  upon  every  successive  transfer,  it  would  be  equally 
necessary  to  recite  the  indorsements  made  upon  the  severti 
changes  of  masters,  as  directed  by  26  Geo.  3.  c.  60.  s,  18.  I  am  of 
opinion,  however,  that  it  is  sufficientto  send  copies  of  the  indorse- 
ments to  the  public  offices,  aud  that.the  certificate  itself  is  enough 
to  shew  the  owner.  In  this  case  there  was  no  indorsement  on  the 
transfer  to  Lempriere,  and  it  would  be  peculiarly  hard  upon  the  pre- 
sentPIaintiif  to  hold  the  assignment  to  him  void  because  he  did  not 
require  indorsements  to  be  made  in  order  to  be  recited.  These 
parties  chose  to  run  the  risk  of  confiscation:  the  certificate,  such 
asitwasat  the  time  of  the  sale,  was  recited:  and  were  it  necessary 
to  decide  whether  the  want  of  indorsement  upon  the  certificate 
made  the  assignment  void,  I  should  incline  to  think  that  it  did 
not  (a).    Much  has  been  said  in  favour  of  the  policy  of  reciting 

<  a)  By  84  Geo.  3.  e.  68.  s.  tr,.  the  form  ly  void,  nnlefs  tach  iDdonement  bedaiy 
of  the  indorsemeot  ii  altered,  and  all  made,  and  a  copy  thereof  delivered  to  dM 
cout  racts  for  sale  are  now  made  absolute-    penou  authoriaed  to  grant  ecrtiiieatet. 

the 
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the  indorsements,  but  I  think  it  has  not  been  shewn  that  it  was       1796. 
made  necessary  by  the  provisions  of  26  Geo.  3.  c.  60.  Capadois 

BuLLEU  J.  It  is  not  necessary  to  decide  whether  the  want  ^  «• 
of  indorsements  avoids  the  assignment;  for  the  question  here  is. 
Whether  the  bill  of  sale  be  insufficient  because  the  indorse- 
ments are  not  recited  therein  ?  I  think  that  the  Legislature 
looked  to  the  public  interest  only,  as  appears  by  all  the  pro- 
visions of  the  act,  and  that  they  did  not  regard  the  purchaser. 
If  the  certificate  of  registry  must  be  entered  at  the  Custom- 
house with  the  indorsements  thereon,  the  ship's  owner  must 
be  known,  and  as  the  purchaser  must  have  the  certificate  of 
registry  recited  in  the  bill  of  sale,  he  will  be  directed  thereby 
to  resort  to  the  Custom-house  for  any  information  which  he 
may  want.  If  therefore  the  public  be  sufficiently  safe  without 
any  recital  of  the  indorsements  we  ought  not  to  hold  this  bill  of 
sale  void,  the  words  of  the  act  not  having  expressly  required 
their  insertion.  It  has  been  assumed  that  no  transfer  takes 
place  till  the  indorsement :  but  that  is  not  true,  for  the  indorse- 
ment must  always  be  subsequent  to  the  transfer. 

Heath  J.  This  question  turns  on  the  17th  section  of  the 
26  Geo.  3.  c.  60.  How  pan  the  indorsement  be  considered  part 
of  the  certificate  of  registry  ?  The  certificate  belongs  to  an 
aiiiecedent  transaction,  and  is  complete  without  the  indorse- 
ment, which  is  not  like  a  condition  on  bonds  or  bills  of  ex- 
change, where  it  alters  the  quality  of  the  bill  or  bond,  but  is 
only  evidence  of  a  subsequent  sale,  though  introduced  in  that 
place.  We  cannot  go  beyond  the  words  of  the  act  to  create 
a  case  of  forfeiture. 

RooKE  J.    The  26th  of  Geo.  3.  not  having  required  any  re- 
cital of  the  indorsements,  we  cannot  extend  its  provisions  to 

the  prejudice  of  these  parties. 

Postea  to  the  Plaintiff. 


The  Mayor  and  Commonalty  and   Citizens   of  the  City  of  Maytd^ 
London   v.  The  Mayor  and  Burgesses  of  the  Borough 
of  Lynn  Regis,  commonly  called  King's  Lynn^  in  the 
County  of  Norfolk  ;  In  Error. 

(In  the  House  of  Lords.) 
npHis  action  was  commenced  in  the  Court  of  Common  Pleas  lftoiiberaer«-^ 
•■•  by  the  present  Plaintifis  in  errorj  on  the  writ  De  essendo  Jje  i^dUidBii 
fuietum  de  theolomo.  members  of  a 

^  eorporationex^ 

fmpt  from  toll,  an  actloa  well  liei  on  the  writ  Dc  essendo  quietum  dt  theoionio  in  the  name  of  Ui» 
eerporation. 

1 1 4  ThQ 
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1796.  The  declaration  began  by  mentioning  that  the  corporation  of 

TbeMayor^e.  ^^^S^^  Lynn  was  summoned  to  answer  why  they  required  the 

xofLoNDoy    citizens  of  London  to  yield  toll  within  A'tng's  Lynn.    It  then 

TheMayor,&c.  ^l^eged  that  the  city  of  London  was  a  body  corporate  by  pre* 

ofLTNifRBoit  scription,  by  divers  names,  and  for  fifty  years  last,  by  the  name 

caUed  Kimg's  of  the  Mayor,  and  Commonalty,  and  Citizens  of  the  City  of 

Lthit,       London,  and  that  the  citizens  of  London,  amongst  other  liberties 

and  privileges,  had  time  out  of  mind  enjoyed,  and  still  were 

accustomed  and  ought  to  enjoy,  the  liberty  and  privilege  that 

they  and  all  their  goods  should  be  quit,  and  free  of  and  from 

all  toll,  passage,  lastage,  and  other  customs,  throughout  £r^- 

land,  and  the  King's  ports,  except  his  prisage  of  wines ;  which 

liberties  and  privileges  were  alleged  to  be  confirmed  by  divers 

acts  of  parliament,    it  then  recited  that  the  King,  by  writ  under 

the  Great  Seal,  commanded  the  corporation  of  King's  Lynn  to 

permit  the  citizens  of  London  to  be  quit  of  such  toll,  and  other 

customs,  in  King^s  Lynn,  or  to  signify  cause  why  not,  but  that 

the  corporation  of  King^s   Lynn,  not  regarding  the  writ,  had 

not  signified  to  the  King,  as  by  the  writ  was  commanded,  and 

since  the  writ  had  disquieted  the  citizens  of  London,  and  rt- 

quired  of  five  of  them  who  were  named,  and  of  other  citizens 

of  London,  toll,  passage,  and  lastage,  not  being  prisage  of  wine, 

of  their  goods  within  King's  Lynn  and  its  port,  in  contempt  of 

the  King,  and  to  the  damage  of  the  corporation  of  London, 

of  100/. 

The  corporation  of  Lynn  pleaded,  first,  that  the  citizens  of 
London  had  not  been  accustomed,  and  ought  not  to  enjoy  such 
liberty  and  privilege  of  being  free  of  toll  and  other  customs, 
except  the  King's  prisage ;  secondly,  that  the  five  citizens 
named  were  not  citizens  of  London,  as  alleged. 
Issue  was  joined  on  both  pleas. 

In  Easter  Term,  1789,  the  cause  was  tried  at  the  Bar  of  the 
Court  of  Common  Pleas,  (see  1  H.  B/.  206.)  when  a  verdict  was 
found  for  the  corporation  of  London,  on  both  issues,  with  one 
shilling  damages,  which  damages  were  stated  in  the  record  to 
have  been  remitted  by  the  coi^poration  of  London  to  the  corpo- 
ration of  King's  Lynn,  The  judgment  was,  that  the  citizens  and 
all  their  goods  should  be  quit  of  yielding  such  toll,  S^c. 

On  this  judgment  a  writ  of  error  was  brought  in  the  King^s 
Bench,  and  in  tli/ari/Jerm,  179},  the  Judgment  of  the  Conmm 
picas  wab  reversed.  (Sec  4  T,  R.  130.) 

In 
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n  consequence  of  this,  the  present  Plaintiffs  brought  a  writ       ljti6> 
irror  returnable  in  parliament,  and  assigned  general  errors  :  *rkffMnrw^in 
vhich  the  Defendants  having  rejoined,  the  Plaintiffs  hoped    of  Lowdom 
judgment  of  the  King's  Bench  would  be  reversed  for  the  fol-  TiieBIayop,*e^ 
ing  amone  other  Reasons  :  ofLvmiBMii 

.  Because  the  objection  made  below,  by  the  Defendants  in  ^^^l^Si!**'* 
>r,  that  the  writ  De  essend.  quiet,  de.  theoL  is  a  writ  merely 
hibitory,  on  which  no  action  can  be  maintained,  has  no 
adation.  This  sufficiently  appears  from  the  precedents  of 
ichments  on  this  writ  given  in  the  Register  (268.  A.  and  the 
owing  pages),  which  run  thus:  Si  A.  fecetit,  S^c.  ^' tunc 
e,  Sic.  B.  4  G.  Sfc"  being  manifestly  process  to  bring  in  tlie 
Pendants  to  answer  to  an  action. 

I.  Because  another  objection,  insisted  on  by  the  Defendants 
^rror,  that  the  action,  supposing  an  action  to  lie,  ought  to  be 
the  individual  citizens  aggrieved,  and  not  by  the  corporation 
London,  appears  to  be  equally  groundless.  In  jFiVz.  N,  B. 
17.  E.)  it  is  laid  down,  that  ''all  the  .corporation  may  bring 
he  writ  by  the  name  of  their  corporation,  and  may  have  an 
lais  and  attachment  thereupon,  if  need  be  ;*'  by  which  must 
understood  the  process  of  attachment  in  the  Regii^ter,  neither 
t  book  nor  Fitzherbert  any  where  alluding  to  a  criminal  at* 
hment  onf  this  writ, 

II.  Because  the  objection  principally  relied  on  by  the  De* 
dants  in  error  was,  that  this  action  is  not  maintainable  where 
distress  has  been  taken;  which  objection  the  Plaintiffs  in 
mr  submit  cannot  be  supported  for  the  reasons,  and  upon  thq 
borities  following:: 

't  is  evident  that  De.  essend.  quiet,  de  theoL  that  Monstraverunt 
no  more  than  different  names  for  the  same  writ,  arising  from  a 
y  slight  variation  in  the  form.  The  Register  contains  no  such 
s  as  Monstraverunt:  but  several  writs  of  Monstraverunt  are  in- 
^ed  in  the  title  De  essend.  quiet,  de  theoL  Burgesses  may  have 
.^istraverunt  (Register,  259.  b.),  and  tenants  in  ancient  demesne 
3r  have  the  writ  De  theol.;  and  all  the  tenants  may  sue  as  in 
'ontraverunt  (Fiiz.  N.  B,  228.  B.) ;  so  that  every  authority  as  to 
one  is  an  authority  aa  to  the  other.  Lord  Coke  (1  Inst.  100.  a.) 
'M  expressly y  that  a  man  may  have  Monstraverunt  before 
^ress;  by  which  he  must  be  understood  to  mean  the  action  of 
^nstraverunty  having  classed  it  with  other  writs,  on  all  of  which 

'  the 
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1796.        the  remedy  is  by  action.    The  Register  contains  Etfoi 

iWHiyoT  4c.  •Je"ts  of  writs  De  essead.  quiet.  detkeol.And  attachments  ^ 

«f  LoHDOH    wfaichdo  notBtate  adiatreas;  and  other  precedents  of  I 

TkaHiTjor^.  writ  which  do.    Fitzherbert,  {N.  B.  226.  1.)  in  the  oats 

•fl^rMBefii*  title,  describes  this  writ  to  lie  where  the  King's  o£ 

orihAKMs't  demand  toll.    After  giving  the  fortn  of  the  writ,  he  gi 

Lviia.       itate  that  the  party  may  have  an  alitu,  pluriet  and  att 

against  thoBe  who  grieve  him.     The   oatiiral  meaning 

those  other  writs  are  for  a  repetition   of  the   same  g' 

complained  of  in  the  first ;  and  FUsherbert   must  be  j 

great  inaccnracy  if  to  found  the  attachment  a  new  and  < 

injury  must  have  been  committed  in  the  mean  time. 

IV.  Because  this  writ  is  analogous  to  other  writs  on  t 
action  may  be  maintained,  and  judgment  givea  on  tl 
without  actual  damage,  (Co.  Lilt.  lOU.) ;  and  sncb  anet 
ment  of  the  right  seems  peculiarly  beneBcial  in  a  case 
present,  of  an  exemption  from  toll  claimed  hy  a  large 
persons,  where  the  particular  injuries  may  be  very  nv 
and  in  each  instance  so  inconsiderable,  that  theindividi 
grieved  not  chooxing  to  incur  the  ezpence  of  legal  proct 
may  by  continued  acquiescence  weaken  or  destroy  the 
the  corporation;  or  if  those  who  claim  the  toll  will  not  i 
for  it,  but  bring  actions  of  astumptit,  to  which  only  the  { 
issue  can  be  pleaded,  neither  the  corporation  nor  the  f 
aggrieved  have  any  means,  if  none  are  afforded  by  thisi 
stating  their  exemption  on  the  record,  and  obtaining  a  it 
which  shall  either  establish  or  destroy  their  claim  for  the  H 

V.  Becanse  if  the  taking  of  a  distress  were  neccsswj. 
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the  declaration,  the  PlaintifTs  could  not,  supposing  a  distress        1796. 
necessary  for  the  support  of  the  action,  have  entitled  them-  TheMiyoric, 
selyes  to  a  verdict  without  proving  a  distress.     An  actual  dis-    of  Lomdom 
tress  cannot  be  more  necessary  to  support  this  action  than  an  xbeMajor/cc. 
actual  impleading  to  support  ^warrantia  chart(B;  and  yet  it  is  •f^iJuilRyif 
laid  down  in  Fitz.  N.  B.  (134.  K.)  that  in  warra^iia  charta,  if  called  Ki]iQ*t 
Defendant  say  that  Plaintiff  was  not  impleaded,  he  thereby  con-       Lirww* 
fesseth  the  warranty,  and  Plaintiif  shall  have  judgment  to  re- 
cover it.    By  the  same  rule,  if  the  present  Plaintiffs  had  al- 
ledged  a  distress  in  their  declaration,  and  the  Defendants  had 
denied  it,  they  would  have  admitted  the  exemption,  and  the 
Plaintiffs  must  have  had  judgment  for  the  acquittal.   Here  the 
exemption  is  found  by  the  jury ;  and  how  can  it  be  contended 
that  the  not  stating  a  distress  in  the  declaration,  prevents  the 
Plaintiffs  from  recovering  the  acquittal,  when,  if  the  distress  had 
been  stated  and  denied  by  the  Defendants,  the  Plaintiffs,  not- 
withstanding that  denial,  would  be  entitled  to  recover  their 
acquittal  ? 

VII.  Because,  whether  the  exemption  claimed  by  the  city  of 
Lo^on  extended  to  all  citizens,  was  a  matter  of  fact  to  be  d^ter- 
miQded  by  the  jury  on  the  trial  of  the  issues;  and  the  exemption 
being  found  as  laid,  the  meaning  of  the  term ''  citizens''  cannot 

come  in  question  here. 

J.  Adair. 

V.   OlBBS. 

The  Defendants  in  error  hoped  that  the  judgment  of  the 
Court  of  King's  Bench,  reversing  the  judgment  of  the  Court  of 
Common  Pleas,  would  be  affirmed,  for  the  following,  among 
other  Reasons  : 

I.  It  is  submitted,  that  the  antiquated  writ  De  essendo  quietum 
de  iheolonio,  to  which  the  corporation  of  London  has  thought 
fit  to  resort,  is  not  remedial,  so  as  to  bear  the  process  and  plead- 
ings of  a  solemn  action ;  but  is  simply  a  command  from  the 
crown,  which  being  disobeyed  ought  not  to  be  followed  with 
any  thing  beyond  an  attachment  for  the  contempt.  Sir  Henry 
JFiiieh,  in  his  profound  discourse  on  law,  (&.  iv.  c.  48.)  is  a  very 
pointed  authority  to  this  effect.  The  la^t  chapter  in  that  work 
treats  of  certain  special  writs  wherein  no  process  lieth.  It 
begins  in  these  words  : — "  Thus  far  of  an  action,  and  the 
**  several  parts  of  it,  and  of  writs  both  original  and  judicial 
*'  that  begin  or  prosecute  the  action.  Besides  which  there 
*'  are  certain  other  origincds,  which  are,  as  it  were,  special 

**  anomalies 
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1796.       '*  anomalies  and  exceptions  from  the  former,  being  not  it* 

TbeMayorA'c.  "  ^^<^^orjif  to  bring  any  matter  into  plea  or  solemn  action,  but 

of  London    "  only  commandatory  or  prohibitory  to  do  or  leave  something 

TbeMayor^ec.  "  undone.     And  therefore  no  process  at  all  lieth  in  these  Writt, 

^^^  mliij^'*  "  ^^^  ^'^^^  ^"  attachment  upon  a  contempt  for  not  executing  or 

cilW  Kmc'i  "  obeying  them.*' — After  this   introduction.    Sir   Henry  Hnck 

Lynm.       enumerates  various  writs  of  this  special  nature;  and  the  last 

but  two  of  these  instances  is  the  writ  De  essendo  quietum  (k 

theolonio, 

IL  Should  the  writ  De  essendo  quietum  de  theolonio  be  deemed 
80  remedial  as  to  bear  an  action,  it  is  submitted  to  be  a  poiot 
deserving  of  cohsideration,  whether  on  the  face  of  the  record 
there  is  not  an  error  in  the  process  against  the  corporation  of 
King's  Lynn;  for  the  record  states  them  to  have  been  only 
summoned,  whereas  there  are  precedents  according  to  which  tn 
attachment  ought  to  have  been  part  of  the  process. 

III.  It  is  apprehended  to  be  an  invincible  objection  against 
the  corporation  of  London,  that  the  sort  of  gravamen  or  injniy 
stated  by  them  in  their  declaration  is  not  actionable.  They  do 
pot  allege  any  taking  of  a  distress  for  toll  by  the  corporation  of 
King's  Lynn.  The  injury  alleged  is  simply  a  claim  or  requiring 
of  toll  from  the  citizens  of  London.  In  other  words,  the  action 
is  brought,  not  for  an  actual  damage,  not  for  an  actual  injurf, 
but  merely  for  damage  and  injury  Reared.  It  is  then  an  action 
quia  timet.  But  the  corporation  of  King's  Lynn  are  advised, 
that  there  are  only  certain  special  cases,  in  which  an  action  quia 
timet  is  allowed  by  our  law ;  and  that  this  writ  De  essendo 
quietum  de  theolonio  is  not  of  the  number.  J.ord  Coke  in  his 
Commentary  upon  Littleton,  (fol.  100.  a.)  thus  enumerates  the 
instances  of  actions  quia  timet.  "  Note,  that  are  be  six  writs 
"  in  law,  that  may  be  maintained,  quia  timet,  before  any  mo- 
"  lestation,  distress,  or  impleading;  as,  1.  A  man  may  have  his 
t'  writ  of  mesne,  (whereof  Littleton  here  speaks)  before  he  be 
"  impleaded.  2.  A  Warrantia  carta  before  he  impleaded. 
"  3.  A  Mottstraverunt  before  any  distress  or  vexation.  4.  An 
•*  Audita  querela  before  any  execution  sued.  6.  A  Curia  clou- 
"  denda  before  any  default  of  inclosure.  6.  A  Ne  injuste  vexes 
^'  before  any  distress  or  molestation. — And  these  be  called 
**  Breviaantkipanlid,  wv'itH  o(  prevention.''  Hence  it  is  plain 
that  the  writ  De  essendo  quietum  de  theolonio  did  not  occur  to 
j^ord  Cokes  extensive  learning  as  one  of  the  few  anticipating 

writ;^ 


tL 
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8,  on  which  an  action  is  sustainable  before  actual  damage       >790. 
ived.     It  is  observable  also,  that  all  of  the  few  precedents  xhcMayor^*. 
erto  explored  and  appealed  to,  for  the  corporation  of  LoH"    of  Lonuom 
seem  to  fail  of  serving  their  purpose  inr  this  respect.    The  TheMayor/cc 

of  these  is  the  case  of  the  18th  of  Edward  the  First  against  of  LumR^w 
bailiffs  of  Southampton  in  Mr.  J£y/ey'f  Pladta  Parliamentarian  oijled  Kiii«> 
3. ;  and  in  that  case  the  Abbot  of  Saint  Edward* ji  Place,       I*^*"*- 
>  was  the  complainant,  expressly  states,  a  distress  upon  his 
ints  by  the  bailiffs,  and  lays  damages  on  that  account.     In 

next  precedent,  which  is  the  case  of  the  King  and  divers 
zens  of  Lincoln  against  the  bailiffs  of  Burton,  in  the  22d  of 

same  reign,  as  given  in  Mr.  Maddox*t  Firma  Burgi,  p,  138. 

injury  stated  is,  the  having  been  aggrieved  and  disquieted 
great  distresses,  to  the  damage  of  the  citizens  of  Lincoln,  who 
*e  joined  with  the  King  as  complainants.  The  third  and  re- 
ining precedent  is  a  case  in  the  King^s  Bench,  of  the  2d  of 
ward  the  Second,  in  which  certain  tenants  of  the  King's 
nor  of  Brimmesgrene  znd  Norton  were  Plaintiffs;  and  on  a 
Tch  for  this  case,  made  in  consequence  of  its  being  cited 
m  Lord  Coke*s  second  Institute,  (664.  also  in  Dugd.  fVar-^ 
kshire,  1st  ed.  p.  657.)  the  record  has  been  found,  by  which 
ippears,  that  the  Plaintiffs  alleged  the  making  of  distresses 

toll  and  a  damage  thereby  of  20/.  With  these  precedents 
ginally  cited  for  the  corporation  of  London,  but  on  this  point 

least  operating  against  themselves,  it  may  be  proper  to 
meet  the  chapter  De  Libertatibus  in  the  second  book  of 
acton,  {cap,  26.  §  4.  &  6.  fol.  67.  a.)  In  that  part  of  Bracton, 
tice  is  taken  of  the  remedy  for  those  disquieted  for  toll  in 
^ach  of  their  privilege  of  exemption  granted  to  them  by  the 
>wn.  But  in  the  only  action  there  stated  for  such  an  injury, 
th  the  writ  and  the  count  suppose  an  actual  damage  received 

the  Plaintiffs ;  for  the  writ  calls  upon  the  Defendants  to 
swer  Quare  ceperunt  theolomum,  and  the  count  specifies  acfit- 
iss  for  the  toll  to  the  damage  of  the  Plaintiffs  in  a  certain  sum. 
IV.  It  is  also  conceived  to  be  an  objection  to  the  declaration 

th6  corporation  of  London  in  the  present  case,  that  for.  the 
jury  they  have  alleged  they  are  not  the  proper  Plaintiffs.  The 
lemption  from  toll  under  the  royal  grants  to  London  is  conferred 

favour  of  the  individual  citizens  of  that  place,  and  these  are 
>mpetent  to  defend  their  right  of  exemption  without  aid  of  the 
)rporation.  The  corporation  of  Londpnis  not  even  within  the 
eneiit  of  the  exemption:  for  it  seems  to  have  been  admitted  in 

the 
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1796.  the  great  casfe  between  Waller  and  Hanger,  in  the  reign  of  Jima 
ThtMayorJ^e.  *^®  F'^st,  (3  Bukt.  14.)  on  the  London  exemption  from  prisage, 
of  London  that  if  the  chamber  of  Lon^o;t  should  traffic,  it  must  paypri- 
TheMftYor&e  ®^S^>  because  it  is  in  their  po/i7tcA  capacity  as  a  corporation, 
ofLTyREGis  and  the  exemption  granted  enures  only  for  the  citizens  in  their 
calMKiRo't  individual  and  natural  capacities.  If  then  an  injury  has  been 
Lthr.  done  in  the  present  case,  it  is  to  the  particular  citizens,  who 
are  named  as  having  been  disquieted  by  the  demand  of  toD* 
But  these  are  not  so  much  as  Co-plaintifis  in  the  action.  In 
point  of  principle  it  appears  a  strong  proposition  to  assert, 
that  the  corporation  of  London,  upon  whom  no  demand  of  toD 
is  stated  to  have  been  made,  and  upon  whom  if  they  had  traded 
it  is  apprehended  the  demand  would  be  justifiable,  shall  yet 
be  Plaintiffs  for  the  injury  from  a  demand  of  toll,  upon  indi- 
vidual citizens,  who,  if  the  demand  is  actionable,  are  capable 
of  suing  for  themselves.  But  that  the  corporation  of  I/mdtm 
should  be  Plaintiffs  is  not  merely  quite  unnecessary.  The  re- 
ceiving of  them  as  such  seems  to  lead  to  two  actions  and 
two  compensations  for  the  same  injury:  for  a  recovery  of 
damages  by  the  corporation  of  London  might  not  be  a  bar  to 
an  action  brought  by  the  particular  citizens  immediately  aT 
fected  by  the  demand  of  toll.  Besides  it  is  natural  to  ask, 
where  are  the  precedents  to  be  found  of  such  an  action  by  the 
corporation  of  any  place  for  an  injury  to  certain  of  its  indivi- 
dual citizens.  Here  again,  the  three  precedents,  already  refer- 
red to  from  Ryley's  Placita  Parliamentarian  MadoxU  Fvnm 
Burgi,  and  Lord  Cokeys  Second  Institute,  will  not  serve  the 
purpose;  for  in  each  of  them  the  particular  citizens,  who  weif 
aggrieved  by  having  their  right  of  exemption  contested,  were 
Plaintiffs.  Thus  it  seems,  that  the  interference  of  the  Londm 
corporation,  as  champions  fighting  the  cause  of  its  citzens 
against  the  corporation  of  King*s  Lynn,  is  at  the  same  time 
unnecessary,  irregular,  and  unprecedented. 

V.  Further  it  is  submitted  to  be  a  point  deserving  of  atten- 
tion, whether  the  suit  in  the  present  case  ought  not  to  have  been 
qui  tarn,  that  is,  whether  the  corporation  of  London  ought  not  to 
have  sued  as  well  for  the  King  as  for  themselves.  Latterly,  in- 
deed, the  Courts  appear  to  have  been  less  strict,  in  requiring 
actions  qui  tarn,  for  matters  including  a  contempt  of  the  King, 
than  in  ancient  times.  But  it  is  to  be  considered,  that  in  the 
present  case  the  action  is  not  merely  laid  to  the  contempt  of  the 
King;  but  actually  proceeds  upon  a  disobedience  of  the  King*^ 
command,  by  writ  under  the  great  seal,  expressly  recited  in  the 

declaration 
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aration  as  one  of  the  main  grounds  of  it^    It  is  not  the       1796. 

of  a  contempt  merely  virtual,  but  of  one  of  the  most  direct  TbeMaf«r,*c' 
express  kimd.    Perhaps,  therefore,  it  may  be  found  not  to*  of  Lowdoii 
within  the  reach  of  those  authorities,  according  to  which  a  TheMi^orgftc. 
ntiff  has  an  election  to  sue,  either  for  the  crown  and  him-  o^Lifus  Rwi«» 
,  or  for  himself  only.  ealM  Kim's 

I.  Lastly,  it  is  with  very  serious  anxiety  submitted  on  the       !-»»••• 

of  the  corporation  of  King^s  Lynn,  that  the  declaration  of 
corporation  of  London  is  essentially  defective,  in  not  stating 

the  five  citizens,  named  as  having  been  disquieted  by  the 
land  of  toll,  are  entitled  to  that  denomination.  More  par- 
larly  it  is  not  alleged,  that  they  are  hoih  freemen  and  inhatn- 
'householders  of  London,  or  indeed  inhabUantt  of  any  descrip- 
•  From  the  silence  of  the  declaration  in  this  respect,  it  may 
inferred,  that  the  citizens  ncutned  are  neither  inhabitant- 
seholders  of  Z.o7i£fo;t,  nor  inhabitants  in  any  respect;  are  pot 
and  complete  citizens  of  London;  but  are  persons  belonging 
;nd  resident  in  other  places,  and  merely  connected  with 
\don  by  having  purchased  its  freedom :  in  other  words,  are 
'resident  freemen.  That  this  is  the  real  fact  of  the  case,  will 
it  is  presumed  be  disavowed  on  the  part  of  the  corporation 
London:  for,  one  great  object  of  the  present  suit  between 
ulon  and  King^s  Lynn  is  to  have  it  settled,  whether  non- 
dent  freemen  of  London  are  within  the  benefit  of  its  charter 
mptions  from  toll.  It  is  not,  indeed  admitted  by  King'it 
nn,  that  the  London  exemption  applies  in  any  respect  against 

King's  Lynn  port-duties ;  because  as  London  founds  upon 
Iters,  some  of  which  are  ancient  enough  to  constitute  a  pre- 
ptive  exemption;  so  on  the  other  hand  King^s  Lynn  claims  a 
^ptive  right  of  toll;  and  thus  if  the  latter  can  be  made  out, 

question  will  be,  which  prescription  ought  to  prevail,  that  is, 
ich  shall  be  presumed  to  be  most  ancient.  But  though  this 
ertainly  a  pointof  controversy  between  the  two  corporations, 
,  from  the  general  verdict,  this  point  is  clearly  not  open  to 
mte  on  the  present  record ;  and  besides  the  more  immediate 
use  of  the  present  contention  certainly  was  the  claim  of  London 
ihelter  its  non-resident  freemen  from  payment  of  the  King's 
nn  port-duties.  If  the  wish  of  the  corporation  ofKinf^s  Lynn 
I  prevailed,  there  would  have  been  a  special  verdict  in  the 
sent  case,  which  would  have  brought  forward  this  latter  que»- 
i  most  completely  and  directly  upon  the  record.  But  a  gene- 
verdict  having  been  given^  the  corporation  of  King's  Lynn  is 

driven 
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1796.       driven  into  raising  the  question  about  the  non-rtiidM  frtemi 
.TbeMayor.^e.  ^^  London  by  argument  and  inference  from  the  want  of  ao 
of  London    allegation  or  mention  of  residence  in  the  pleadings.    Howeve 
TlMMajor^fte.  ^^  ^^  conceived  that  the  corporation  of  Lonion  will  scarce  declin 
"^coMmMd*"  nieeting  a  question  so  notoriously  a  main  object  of  their  intei 
GtlM  KiMo'k  ference  by  institution  of  the  present  suit.     It  is  hoped,  altc 
Ltnn.       that  should  they  endeavour  to  avoid  this  latter  question^^then 
will  be  found  sufficient  defect  in  their  declaration  to  justi^ 
forcing  the  point  into  discussion :  for  it  is  submitted,  Uut 
where  any  persons  claim  to  be  exempt  from  the  general  Itn 
of  the  land,  they  ought  to  be  very  complete,  distinct,  and  par- 
ticular, in  setting  forth  the  facts  by  which  they  qualify  them- 
selves for  such  exemptions ;  and  that  merely  styling  the  fire 
persons,,  named  as  having  been  disturbed  by  the  demand  ol 
toll,  citizens,  without  specifying  how  they  are  so  qualified,  u 
too  loose  and  general.     On  the  information  for  a  Bum  due  fbi 
prisage  to  the  King's  farmer,  in  the  case  of  Waller  and  Hanger, 
in  the  reign  of  James  the  First,  it  appears  from  a  copy  of  tiie 
original  record,  that  the  Defendant,  who  claimed  benefit  of  t^e 
JLondon  exemption  from  prisage  as  exeputrix  of  a  decease^ 
citizen,  pleaded  not  only  that  her  husband  was  a  clothworker 
of  London,  and  had  for  twenty  years  before  his  death  beea 
continually  commorant  and  inhabiting  within  London,  but  tht 
she  the  widow  and  executrix  was  a  free  woman  of  Londoft 
and  commorant  and  inhabiting  there. 

An  opening  being  thus  made  for  the  introduction  of  this 
great  question,  whether  non-president  freemen  of  London  are  es- 
titled  to  the  benefit  of  the  London  exemption  from  tolls?  itji 
deemed  proper,  on  the  part  of  the  corporation  of  Kiaft 
Lynn,  to  insist  against  such  an  extension  of  the  privilege  od 
these  grounds : 

(1.)  It  is  submitted,  that  non-residents  are  neither  within  tie 
v/ords,  nor  within  the  intention  of  the  charters  of  exemption. 

In  all  the  London  charters  the  grant  is  in  favour  of  the  AoiPiues 
and  cives  of  London.  But  how  can  one  be  said  to  be  a  man  aqd 
pitizenof  a  place,  in  which  he  is  neither  housekeeper,  por  lodger^ 
nor  an  inhabitant  in  any  degree?  The  criterion  of  a  citizen M 
reality,  not  merely  a  name.  But  a  citizen  without  a  house,  witb- 
out  a  family,  without  residence,  is  merely  nominal ;  he  wants  tiK 
real  qualifications.  As,  too,  such  a  person  comes  not  withinthe 
descriptions  of  a  citizen,  so  he  is  clearly  not  within  the  intent^ 
the  exemption.  The  privilege,  as  Lord  Hale  (jon  ports  and  cuir 

1 2  torn, 
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,  Part  IIL  Chap.  3.)  properly  remarks  on  prisage,  is  Aot       1796. 
tu  persona,  but  intuitu  loci  (a).     It  is  local,  not  personal.    It  xheMtyor.Ac. 
tended  as  a  favour  to  persons  of  one  place,  in  preference  to    of  London 
by  way  of  distinction  from  persons  of  other  places.     But  to  TheMtjor^c. 
it  the  inhabitants  of  all  places  equally,  merely  because  they  ofLTssHfidw 

purchased  the  freedom  of  the  place  privileged,  is  to  destroy  ealM  Kmo's 
listinction  evidently  intended ;  is  to  leave  toom  for  putting  I-t"^- 
nhabitants  of  all  places  upon  the  same  footing;  is  to  con- 
a  local  privilege  into  a  personal  one. — Besides,  other"  con- 
ences  of  holding  the  privilege  to  be  independent  of  festWen^e 
aonstrous.  It  converts  a  privilege  of  exempt  ion  into  a  power 
empting.  It  transfers  the  prerogative  of  exempting  from  the 
n  to  the  corporation  of  London,  and  to  every  other  cor- 
tion  of  the  kingdom  having  grants  of  the  same  privilege. 
;  it  more  than  transfers  the  prerogative  of  exeraptihg :  for 
ibles  the  subject  to  produce  the  effect  of  exemption,  wh^re 
rown  cannot  exempt;  that  is,  as  against  grantees  of  ancient 
,  whose  grants  of  the  tolls  from  the  crown  are  prior  in  date 
le  crown  grant  of  exemption  from  them;  for  the  crown 
ot  exempt  to  the  prejudice  of  existing  grants  of  tolls, 
her,  it  not  only  deducts  from  the  crown  the  toll,  which 
rwise  would  be  payable  by  London,  and  other  places  privi^ 
1  in  like  manner,  but  enables  London,  and  each  of  those 
es,  to  annihilate  all  ancient  tolls  for  all  persons  throughout 
dngdom ;  and  so,  from  time  to  time,  to  render  this  species 
venue  and  property  wholly  unproductive  both  to  the  cr6wn 
its  grantees.  Nay,  what  is  even  worse,  it  tends  to  change 
toll  for  another ; — to  detract  the  ancient  toll  from  its  real 
rietor,  who  is  generally  subject  to  some  burthen  for  thepub^ 
znefit,  such  as  the  maintenance  of  a  port, — and  to  substi- 
in  its  place  a  toll  uncompensated  hy  any  such  benefit,  for  the 
of  London  and  other  privileged  places  invading  this  species 
•operty,  namely,  a  sum  of  money  for  the  purchase  of  their 
lom,  both  in  fraud  of  the  crown  and  its  grantees  of  ancient 

and  to  the  detriment  of  the  citizens  of  the  very  place  ex* 
ed.  If  being  rfsident,  and  being  a  householder,  as  well  av 
r  a  freeman,  are  considered  as  part  of  the  qualification  of  a 
5n,  all  this  aggregate  of  mischief  and  injustice  is  avoided, 
leclare,  that  beinor  a  freeman  without  residence  in  any 
Lcter  and  of  any  kind  is  sufBcient  to  exempt,  and  the  whole 
^h  mischief  will  immediately  attach. 

(a)  Hvgratt'^  Law  7Vac<#y  p.  124*  ef  aeq. 
1-.  I.  K  K  (2.)  In 
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1796.  (2i)  In  the  next  place  it  is  submitted,  that  all  theaaihori-' 

TbeMayor,&c  ^^^'  hitherto  gleaned,  are  pointedly  against  considering  non- 
•fLoiiDOH    resident  freemen  as  citizens  within  these  charter  exemptions; 
ntMayar^&e*  niost,  if  not  all  of  them,  excluding  even  residefU  freemen,  not 
ofLTimRMit  beinec  also  householders  but  only  inmates  or  lodeers. 
called  SiNO't       So  was  it  declared  against  non-residents,  by  the  King  with  the 
Ltnm.       advice  of  the  Lords  in  Parliament,  in  the  eleventh  of  Henry  the 
Fourth,  on  a  consideration  of  the  London  charter  exempting 
from  prisage  of  wines. — (See  RotuL  Pari.  11  Hen.  4.  (a)  to/.  3. 
p.  646.) — Thomas  Chaucer »  who  as  King's  butler  had  the  re- 
ceipt of  the  prisage  duty,  complained  to  the  Lords  by  petition 
of  gross  abuse  of  the  London  exemption  from  prisage.   He  r^ 
presented,  that  this  franchise  was  not  granted  to  London  and 
the  Cinque  Ports,  "  except  to  the  end  that  those  persons  ctdjf 
who  dwell,  and  by  their  service  become  continual  dwellers  i» 
those  places,  and  their  children  in  the  said  places  bom,  skouli 
*'  have  benefit  of  the  said  franchise,"     His  petition  next  stated 
a  gross  abuse  of  and  fraud  upon  this  franchise  by  the  city  of 
London:  namely,  that  "  in  the  city  of  London  it  is  and  hif 
been  used  of  long  time,  that  every  foreigner  not  free  in  the  said 
city,  who  will  come  to  the  mayor,  chamberlain,  or  the  mastfli 
of  any  trade  in   the  same  city,   and  pay  a  small  sum  of 
money  to  the  chamber,  or  to'the  masters  of  any  trade  of  die 
''  same  city,  shall  be  received  into  the  said  freedom,  as  wellu 
*'  he  who  at  all  times  is  a  continual  dweller  in  the   same  citr. 

• 

*' nottoithstanding  that  he  is  of  another  town  or  borough,  to  iht 
"  disinherison  of  our  said  Lord  the  King,  as  well  of  the  prisegt 
"which  he  ought  to  have  of  every  such  man  not  free,  as  of  til 
"  other  customs  and  duties  to  our  said  Lord  the  King  abo 
"  from  them  due."  The  conclusion  of  this  petition  iiiw 
thus :  "  May  it  please  you  to  consider  how  the  estate  » 
"  well  of  our  Lord  the  King  as  of  his  crown  may  he  pw* 
"served  without  destruction  or  prejudice,  and  thereupon  to 
"  ordain,  that  due  remedy  may  be  provided  in  that  respect,  tbit 
^'  is  to  say,  by  praying  our  Lord  the  King  and  his  very  wise 
"  council  to  send  for  the  mayor  and  aldermen  of  LonAHf 
"  commanding  them  as  well  in  their  own  persons  as  the  mas* 
"  ters  of  the  different  trades  of  the  said  city,  to  cease  in  future, 
*'  so  to   grant  tfieir  freedom   to  any  foreigner,   under  peril  if 

(o)  The  para^rvp^  ^^  which  thift  case  but  it  follows  No.  xxxii.  and  is  tke  !*>< 
begins  is,  in  the  printed  copy,  marked  in  the  Roll.  11  fr.4. — An  ab^traeliMf 
73.   No  uunibcr  is  prefixed  to  the  case,    be  seen  in  CoUovlm  liecorth,  p.  476. 

"forfeituTt 
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forfeiture  of  the  franchise  of  the  same  city,  and  also  to  repeal       1796. 
the  freedoms  to  such  foreigners  already  granted  in  any  trade  xiieii«?or  Ac. 
nrithin  the  same  city>  if  they  have  come  to  the  said  freedom  in    of  London 
nanner  aforesaid^  in  regard  that  otherwise  in  a  short  time,  as  TbeMayor^. 
Rrell  our  said  Lord  the  King  who  now  is,  as  his  heirs,  who  ofLif nn  Kkmu 
ihould  be  Kings  in  future,  will  be  disinherited  of  alt  their  pri^  ^aBtdKiM^ 
«ge  of  wine  throughout  the  whofe  kingdom  of  England,  by  the      •i^'ni*- 
^eedom  of  the  same  city  of  London.''     To  the  petition  thus 
rcibly  concluding,  the  answer  is  as  follows :  '*  The  King  will 
lend  for  the  mayor  and  aldermen  of  the  said  city;  and  fur- 
ther has  declared  by  advice  of  the  Lords  in  Parliament,  that 
Mone  hath  or  enjoys  such  freedom  in  this  case,  if  he  be  not  a 
ritizen,  resident  9ind  dwelling  within  the  same  city;  and  that 
dl  others  dwelling  in  other  cities  and  boroughs,  or  towns,  &c. 
lave  and  enjoy  their  otcn  franchises  to  them  granted,  saving 
Jways  to  our  Lord  the  King  his  Inheritance  in  this  case."--* 
xu  emphatically  speaks  this  famous  Parliamentary  Record ; 
t  to  the  city  of  London  only,  but  to  all  other  cities  and  places 
the  kingdom  having  like  privileges  of  exemption  from  prisage 
i other  tolls  and  duties  payable  to  the  crown.  AW  are  equally 
d,  that  such  privileges  as  well  in  the  case  of  other  tolls  and 
ties  as  in  the  case  of  prisage,  are  local:  that  they  belong  to 
I  real  inhabitants  and  dwellers  of  the  places  on  which  the 
>wn  has  bestowed  the  privilege  of  exemption :  that  selling 
giving  the  freedom  of  London,  or  of  any  other  place  to  per- 
is residing  elsewhere,  to  enable  their  enjoyment  of  the  same 
vilege,  is  not  only  an  unavailing  abuse  of  their  power  of 
mitting  freemen,  but  perhaps  a  fraud  upon  the  crown  and 
grantees  not  altogether  without  dangerous  consequences  to 
we  practising  it :  and  that  length  of  time  in  practising  such 
ad  will  not  legalize  it. 

9f  ith  this  parliamentary  declaration  against  non-residents,  the 
tguage  of  the  Courts  of  Westminster-hall  from  the  most  anci- 
:  times,  to  which  this  point  about  exemption  from  tolls  is 
ceable,  appears  to  have  uniformly  accorded.  To  evince  this, 
s  deemed  proper  to  take  a  review  of  the  adjudged  cases. 
I.  The  first  of  them  is  Knoll's  case  in  the  Exchequer j  as  long 
►  as  the  reign  oi Henry  the  Sixth.  It  is  cited  by  Calthrop,  Re- 
der  of  London,  in  his  book  on  the  Customs  of  London,  pages 
and  35.,  where  he  explains  what  persons  shall  be  discharged 
er  the  London  charter  of  the  first  of  Edward  the  Third,  which 
Its,  that  no  prisage  of  wine  shall  be  taken'  from  the  citizens  of 

K  K  2  Jjondon. 
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*'  KnoUs,  Trin.  4  Hen.  VI,  Kot.  14.,  where  it  was 
''  one  that  was  a  citizen  and  freeman  of  London,  1 
**  Bristol,  might  not  partake  of  the  benefit  of  this 
*'  somuch  that  he,  by  reason  of  his  dwelling  oat  ofi 
**  only  a  citizen  to  a  special  intent.**  This-  same  cas< 
1  Ro.  Rep.  140.  142.  148.  and  149.,  particularly  by 
Justice  Coke,  who  refers  for  it  to  the  Communia  P 
carii  of  4  Hen.  VI.  Roll.  14.  or  18. :  and  by  his  mannc 
the  case,  it  appears,  that  Knolls  had  a  shop  and  sen 
don,  and  yet  was  excluded,  because  he  himself  did 
there.  Lord  Chief  Justice  Fleming  and  Judge  Croke, 
4#  and  9.  cite  the  same  case. 
Vide  Hex  r,  ^*  ^^  second  case  is  the  Attorney  General  aga 
HAU,^^B.deC.  Sacheverell  and  Thomas  Snede,  which  was  adjudged 
chequer  in  Easter,  44  Eliz.  and  began  there  HtL  4< 
is  cited  in  Calthrop^s  London,  35.  Sir  John  Dovish 
fol.  10.  b.  3  Bulstrode,  6.  1  Ro.  Rep.  141.  142.  14 
Lord  Hale,  in  his  Treatise  on  Ports  and  Customs 
cording  to  all  these  accounts  of  the  case,  the  poii 
was  not  merely  that  residence  was  necessary  tointitle 
of  London  to  exemption  from  prisage  under  the  wo 
the  London  charter  of  the  first  of  Edward  ihe  Third 
he  most  be  a  housholder  also,  inhabiting  as  an  inmate 
insuiRcient,  because  inmates  are  not  full  scot  and  lot 
most  pointed  accountinprintof  the  point  in  this  cas 
John  Davis,  which  being  translated,  is  as  fallows: " 
**  ter  of  London  was  allowed  in  the  Eachegaer  of 
*'  44th  of  Elizabeth.  But  the  questioB  there  was,  ii 
*'  of  London,  who  has  not  a  family,  nor  pays  scot  ac 
"  sojourns  in  the  house  of  another,  shall  have  the 
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Lit  it  was  resolved,  that  only  the  citizen  rt  et  nomine,  viz,       1796. 
!  who  is  a  freeman,  and  also  inhabits  and  pays  scot  and  lot  TbeMiyor  &e. 
ere,  shall  be  free  of  prisage  by  the  said  charter."  But  this    ofLoMDON 
!  being  important,  the  record  itself  has  been  searched  for;  mcMayori&c, 
from  a  copy  of  the  record,  the  case  appears  to  have  been  ofLvKuRitfiu 
lis  effect; — Sir  Edward  Coke,  Attorney  General,  informed  cidMIKiiiG't 
the  Queen  against   Sacheverell  and   Snede,  for  taking  and       l*^** 
^ing  away,  and  converting  to  their  own  use,  five  tons  of 
:o^ne  wine,  the  property  of  the  Queen;  and  the  Defendants 
ded  not  guilty,  upon  which  the  case  went  to  a  jury,  who 
d  a  special  verdict.     In  this  verdict  the  charter  of  the 
of  Edward  the  Third,  exempting  the  citizens  of  London 
[  prisage,  is  given  verbatim.     It  next  states,  that  the  De- 
ants  for  two  years  past  had  been  freemen  of  London,  one 
^  free  of  the  Company  of  Haberdashers,  and  the  other  of 
[Company  of  Mercers ;  and  that  during  the  same  time  they 
both  alidi/tg,  lodging,  and  resident  within  the  city  of  Lon^ 
but  without  anyfatfiily  or  houshold.     It  also  finds,  that  they 
taxable,  and  liable  to  scot  and  lot  within  London,  but 
never  taj^ed  or  so  burthened  there.     The  verdict  next 
s^  that  they  had  both  taken  the  oath  of  a  freeman  o£  Lorir 
which  is  given  at  length,    and  one  part  of  which  is  ex- 
iled to  be  contributory  to  all  taxes  scot  and  1q^  and  other 
^es  ^5  a  freeman  ought.     Then  the  verdict  mentions^  that 
)efendants  on  such  a  day  imported  into  t\\e  port  of  Londor^ 
foreign  parts  52  tons  of  Gascoj/iie  wine,  and  before  sei- 
or  payment  of  the  Queen's  prisage,  caused  them  to  be 
;d  and  to  be  lodged  in  a  cellar  :  and  that  5  of  the  tons 
seized  by  Lawrence  Smith,  a  Queen's  officer,  for  prisage, 
ifterwards  taken  from  him  by  the  Defendants.     It  was 
found  ih^i  for  Jifty  years  last  past  uo  citizen  or  freeman  of 
on,  inhabiting  and  residing  in  it  as  was  done  by  the  De- 
nts, used  to  pay  any  prisage  of  wine  to  the  Queen.     But 
ber  on   the   whole   matter  the  Defendants  were  guilty, 
ury  l^aye  to  the  Court,  assessing  60/.  for  the  five  tons, 
10/.   for   costs    against  the  Defendants,   if  the    Court 
d  find  them  guilty.     After  this  special  verdict  there  ap- 
to  hav^  been  several  adjournments  by  the  Court  to  advise 
the  matter.     But  at  length,  in  Trinity  Term,  in  the  44th 
Viabeth,  the  Baroqs  gave  judgn\ent  against  the  Defendants. 
)m  this  abridgment  of  the  Latin  record  it  is  plain,  that, 
ding  to  the  solemn  judgment  of  the  Exchequer  in  this  casq,  a 

an  of  London^  to  have  benefit  of  the  exemption  from  prisage,. 
•    '  ^  K  K  3  piust 
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1796.       must  be  not  only  resident,  but  also  a  housliolder.  It  is  also  appa-* 

TbeMayori&e,  ^^^^  *^^^  ^^^  Court  so  construed  cives  in  the  charter  of  EAwird 

of  London    the  Third,  in  spite  of  an  uninterrupted  usage  of  Jifty years,  found 

TheMi^r^.  ^7  ^^6  jury  in  favour  of  resident  freemen  being  only  inmates  and 

ofl^TwREGit  lodgers.    Further  it  is  clear,  that  in  the  44th  of  EHzabethihtit 

calUd  KsJqH  ^^b  ^0^  B^  much  as   a  pretension  to  have  cites  in  the  Londw 

Itmit*       charter  of  exemption  from  prisage,  construed  as  including  any 

freeman  without  residence :  and  that  then  the  only  point  was, 

whether  9l  freeman  should  not  be  2t.housholdervLS  well  as  resident. 

Nor  is  this  the  whole;  for  the  record  of  this  case  shews,  that 

the  oath  of  a  freeman  of  London  was  before  the  Court ;   and  that 

notwithstanding  the  engagement  in  that  oath  to  contribute  to 

taxes,  and  submit  to  scot  and  lot,  but  which  indeed  is  qualified 

by  the  very  significant  addition  of  the  words  as  a  freeman  ougk, 

the  Court  would  not  dispense  with  the  freeman^s  being  a  ren- 

dent  housholder.    Therefore  this  record  exhibits  the  decision  of 

the  Court  in  a  stronger  point  of  view  against  the  extension  of 

the  privilege  to  resident  freemen  being  only  lodgers^  than  any 

account  there  is  of  the  case  in  the  printed  books. 

3.  A  third  authority  is  the  case  of  Sir  Thomas  Waller,  a  pa- 
tentee or  lessee  of  the  crown  for  prisage  of  wine,  against  Fram 
Hanger,  in  the  9th  of  James  the  First,  It  is  reported  in  CU- 
throp's  London,  p.  2.  et  seq.  in  I  Ro.  Rep.  138.  in  More  832. 
and  in  3  Bulst.  1.  There  is  also  existing  a  manuscript  report 
of  the  case,  in  a  volume,  which  is  written  in  an  ancient  hand, 
and  heretofore  belonged  to  the  Yeherton  library.  The  case  is 
also  shortly  stated  by  Lord  Hale  in  his  Treatise  on  Ports  and 
Jtfx  j.Jfali,  Customs  (a),  and  in  Hardr.  302.  and  1  Sid.  130.  From  a 
jssl  '  '  copy  which  has  been  obtained  of  the  record,  it  appears,  that 
the  case  is  entered  Easter  9  Jac.  in  Roll.  163.  and  that  it 
began  in  the  Michaelmas  term  preceding.  It  was  frequently 
argued  both  at  the  bar  and  from  the  Bench ;  and  on  account 
of  difference  of  opinion  amongst  the  judges  it  seems  to  have  at 
last  gone  off  without  any  judgment.  The  general  point  of  the 
case  is  foreign  to  the  present  purpose :  for  it  was,  whether  tie 
wiues  of  a  citizen  of  London,  who  died,  whilst  part  was  at  sea, 
and  whilst  other  part  was  in  the  port  of  London,  but  before  bnlk 
broken,  were  exempt  from  prisage  in  the  hands  of  the  Defendant, 
his  widow  and  executrix?  However,  all  the  reports  of  the  case  ait 
full  of  a  great  variety  of  matter,  shewing  the  necessity  both  of 
being  resident  and  of  being  a  housholder,  to  qualify  a  freeman  of 
London  for  exemption  from  prisage.     Even  the  Defendant's  own 

(tt)  Uargraet^%  Lam  Trncii^  p.  121. 

pleading 
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ading  implied  that  inhabiting  within  London  was  essential  to       1796. 
iplete  the  title  of  citizenship  for  the  purpose  of  their  exemp*  TbeMworioi 
i;  the  defendant,  as  in  a  former  part  of  these  reasons  haa     of  I^omdom 
n  stated,  pointedly  alleging  the  commorancy  and  inhabitancy  TktutwtJiCi 
ler  husband,  and  after  his  death  of  herself,  so  as  to  shew^  oiLnmmf^mm 
t  both  were  residef^  in  as  well  as  free  of  Lotidon.  The  judges  e^SuSiw'i 
counsel  also  appear  to  have  beeii  unanimous  in  consider-;       I«ymii» 
actual  residence  as  indispensable.     Nor  is  it  a  little  singu« 
that  though  we  have  the  arguments  of  two  Chief  Justices 
five  other  judges,  and  though  on  other  points  they  differed 
(t  widely,  yet  there  is  not  one  of  those  arguments  which 
li  not  amplify  upon  the  absolute  necessity  of  being  a  rest* 
•  housholder  of  London  as  well  as  2l  freeman  to  constitute  the 
racter  of  citizen  for  the  exemption  from  prisage.    Even  Cal» 
p,  who  as  Recorder  of  London  may  be  presumed  to  have 
Q  partial  to  its  claims,  in  his  account  of  this  case,  is  full  to 
same  purpose.  It  would  be  almost  endless  to  give  the  va^ 
Y  of  phrases  which  the  Chief  Justices  Fleming  and  Coke,  ancl 
he  other  judges  successively  used  to  prove  bow  indispen-* 
e  they  deemed  it  to  the  description  pf  civis,  that  the  persoi^ 
tning  the  privilege  of  exemption  should  be  a  tenant,  nay«  a 
holder  as  well  as  a  freeman  of  London^     Instead  pf  attemptn 
80  much,  it  may  be  sufficient  to  give  Mr,  Serjeant  Moor^'u 
iming  up  of  the  arguments  of  the  judges  on  this  branch  of 
argument.    His  words,  being  translated  from  the  law  French^ 
these :  "  It  was   resolved  by  all,  that  he  who  is  civit  and 
^er  homo  to  take   the  benefit  of  this  privilege,  ought  to  be 
Be  of  the  city,  and  also  an  inhabitant  within  the  city^  and 
so  to  be  a  pater-familias  within  the  city.     For  one  may 
free  of  the  city,  and  not  civis;   as  if  he  removes  and  lives 
lewhere.      He  may  be  a  citizen  by    habitation,  and  yet 
tfree.    He  may  be  a  citizen  and  free,  and  not  a  housekeeper. ^ 
id  in  all   these  cases  he  shal)  not  have  this  privilege.'^ 
s  it  is  proved  by  this  third  authority,  that  in  the  rei^n  of 
es  the  First,  being  an  inhabitant  householder  was  so  ab^ 
tely  necessary  to  qualify  a  freeman  of  London  for   ex* 
tion  from  prisage  as  a  citi:i^en^  that  not  even  their  own  law 
er  and  counsel  would  set  up  a  pretension  to  th^  contrary, 
lould  also  be  attended  to,  that  throughout  the  numerous 
ments  in  this  case,  the^e  is  npt  any  thing  like  confining 
interpretation  of  dvis  to  the  single  charter  of  London,  for 
ige.    On  the  contrary,  there  are  various  ancient  authori-^ 

K  K  4  tiQ% 
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1736.        ties  citfdto  shew,  that  tbe  word  eivis  bears  the  same  sense.mi 
TheHaTsr  *c,  '*  "n*'p's<-ood  wrth  the  same  restriction,   in   respect  to  oik 
of  London    matters  and   privileges  of  London.     A  short  extract  from  fit 
TheMi'yorAf.  manuscript  report  in  law  French  of  this   case  of  Woiltr  id 
orLinnRtcit  Hanger,  will  serve  as  an  instance;  for  in  it  Cove/j/ry,  aftenwii 
cdlcd'KiNo't   Lord  Keeper,   though  one  of  the  counsel  for  extending  Uieo 
LrnB.       emption  to  Mrs.  Hanger  the  widow,   is  represented  ae  m»t^ 
the  following   admission  to  the  other  side.       "He 
"  tizen  o/"  London  if  he  is  not  a  resiani  there   and  taiih)(« 
"scot  and  lot.  38  A$s.  pi.  18.  4u  E.  HI.  26.  6  Wfn.Vil.lt 
"  19.  for  if  he  is  not  resiant,  he  cannot  devise   lands 
"  main,"  Sfc.  (a)     Another  instance  is  the  following  puof 
from  Buhli-ode's  Report  of  Judge  Houghton's  argumeot  in  W 
icr  and  Hanger.  After  citing  one  Oaiet's  case,  from  38  Aa-ui 
46  E.  111.  26'.  on  the  London  custom  of  derising  in  mortoai 
Judge //oKgA/on  is  made  to  proceed  thus:    "  And  there 
"  said  by  I'iiichcden,  that  citizens  ought  to  have  such  fraccha* 
"  tcUicel,  those  to  whom  such  franchisee   did  extend,  uiit 
"those  which  were  born  and  inheritors  in   the  same  ciiji 
"  way  of  heritage,  or  which  are  retiants,  and  taxable  to  koi* 
"lot;    and  that  he,  vrlikh  is  not  so.  shall  Mat   be  Mid  lobi' 
citiiea."    The  same  judge,  after  adding  other  words  to 
plain  that   a  citizen  of  Loudon  means  one  who  is  cobibovI 
and  resiant,  and   subject  to  scol  and  lot,  and  liable  to  iiffil 
the  places  and  oj'Htes  there  eligible,  says,    "  if  he  be  nol 
"  a  one,   he  shall  not  be  said  to  be  within  the  privile^i 
"a  citizen, "      Lord    Coke   also,   then    Chief  Justice  of 
King's  Bench,  is    stated  by  HulUrode   to    have    argued 
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"*  cipe  L  jB.  in  debt,  civem  Eboraci  non  resiJentem  (a).  36  fliwi.VL        1796. 
''fo»  98.  civi  et  pannario  Londini,  and  he  did  not  dwell  there :  TbeMayor^o. 
''this  18  Dot  good;  for  he  may  be  pannarius  de  London,  and    ofl4>i9poii 
''  yet  dwell  at  York.  4  E.  IV.  fo.  10.  where  one  is  civis  de  Lon-  Tiielfiij«r,&e. 
"  don,  and  dwells  in  another  place.     And  if  this  sufficeth  not  ®^^![J[!!*5f ** 
'^  in  legi$  estimatione,  non  sufficit  in  regis  concessioner     If  he  be  a  edlSlKim't 
"  resident  only  in  name,  this  is  not  good  by  the  24  £•  III.  fo.7.       Lmii. 
"  5  Hen.  Vll.  fo.  10.  ai^d  19.     If  he  be  not  a  citizen  and  a  free- 
"  man,  he  cannot  by  the  custom  devise  his  lands  in  mortmain. 
"  Also  if  he  be  but  inquilinus,  this  will  ivot  serve  his  turn ;  but 
"  he  ought  to  be  a  continuing  citizen,  and  resident.    He  ought 
"  to  have  jus  habitationis  and  jus  societatis.    If  in  the  interim 
he  happens  to  be  disfranchised,  he  ^hall  not  then  haye  the 
benefit  of  this  discharge  of  prisage,  but  he  ought  tq  be  a 
''  continual  citizen.     And  if  all  these  do  concur  in  him,  and 
*'  he  continues  to  be  civis,  then  he  is  every  way  complete,  and 
"enabled  to  enjoy  the  benefit  of  this  grant  of  discharge. 
*^  Bracton,  fol.  411.  (6)  comprehends  all  these  in  one  word, 
'^scilicet  baronesLondim.'^  Here  then  Lord  Coke  not  only  make^ 
the  JUS  habitationis  and  the  jus  societatis  both  equally  essential 
for  the  Lpndon  discharge  from  prisage;  but  partly  infers  it 
from  their  being  so  for  the  privileges  of  citizenship  there. 

4.  A  fourth  authority  is  another  case  of  prisage;  namely, 
the  case  of  Sir  William  Waller,  before  the  Barons  of  the 
Eaf chequer,  in  Michaelmas,  4  Cha.  1.  It  is  given  by  I^ord 
Hale,  in  his  Treatise  on  ports  and  Customs  {c\  but  without 
the  name  of  the  Defendants.  There  is  not  any.  other  report  of 
it :  and  the  search  hitherto  made  fqr  the  original  record  has 
not  proved  successful.  However,  Lord  Hale  having  reported 
the  case,  puts  its  existence  beyond  a  doubt.  According  to 
Lord  Hale  the  general  question  was,  whether  the  exemption  of 
the  pitizens  of  London,  under  the  fir^t  of  Edw.  III.  or  other- 
wise, did  extend  to  wines  imported  by  them  into  Bristol,  or 
other  the  out-ports''  Haying  oiade  this  ^o  be  the  great  question, 

.    (a)  S«e  the  same  case  abridged,  Br^.  reside  elaewhere.    The  Coart  were  of 

jiir,  tU.  Additions,  pi,  13.    The  writ  opinion,  tliat  the  objection  conld  only 

WM  in  debt  against  A.  B.  eivem  Ebmrum.  be  taliea  advantage  of  there  by  plea  In 

It  was  moved  to  arrest  the  judgnient  abatement ;  tbongb  if  the  Defendant 

cm  the  statute  of  Additions,  (i  £f.  6.  had  been  oatUwed|  the  exception  womI^ 

«.  5.)  becanse  it  did  not  appear  in  the  have  been  good. 

writ  of  whfit  pltee  the  Defendant  wns,       (b)  Li^.6.  TVcrcf.  i.  cm.  14» 

for  be  miglit  be  a  citiien  of  York^  and       (c)  Uargrmv/t  Lmw  Tmcth  p.  1S8« 
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1796.       be  nett  states,  that  after  several  ar^ments  theBanmci 

Th«Bbtor,ftc.  ^'*'^''  '^^olved  three  eereral  points.     The  first  resolntioav 

oTLoHDOM    that  by  special  words,  such  as  infri  civiiatan  vel  atri,  t 

mM^9f,ate.  ^^^S  niig;ht  have  exempted  the  citizens    of  London  fromf 

*'mm!^"  "*S«  *t  the  out-ports.    The  secood  was.  that  for  want  ofi| 

HIM  KiMo'i  cial  words,  and  for  other  reasons,  the  exemption  was  coofii 

Lthr.       [g  ^^^f.  pQfj  of  London.     The  third   was.  that  "  bona  cm 

"  must  not  be  intended  of  evert/ frteman  of  London:"  bol4 

the  person  must  be,  first,  a  freeman  of  ZAtndoit,  secon^,! 

inhabitant  of  London,  Kai  thirdly,  a   hmiskolder  vitMin  tk^ 

In  explanation  of  this  last  part  of  the  qualification,  Loid  Bi 

adds,  that  KD  inmale'is  not  ci;empt;  "Because   such  iiM 

"  contribaUs  not  to  scot  and  lot,  nor  is  beneficial  to  the  city: 

"  this  privilege  was  granted  intuitu  civitatis,  not  persou;! 

"  tbe  grant  being  in  diminution  of  the  King's  revenue,  shtlki 

"  construed  as  strictly  as  may  be,  and  the  word  civii 

"  in  as  restrained  an  expoailion  us  may  be."     Thus,  acci 

to  Lord  Hale,  the  judges  were  again  unanimous  in  con; 

civis  on  the  London  exemption  from  prisage  as  meanio' 

merefreeeman,  but  a  freeman  being  also  an  inhabitant  AatiUlM  f, 

Tbua,  too,  this  construction  was  again  adopted,  upon 

as  applicable  to  other  duties,  part  of  the  ancient  reri 

the  crown,  as  to  the  prisage  duty  ;  namely,  that  the  tn 

granted  to  the  citizens  of  London  was  founded  upon 

A  further  and   auxiliary  reason  is   indeed  added  to  tbt 

solution  in  this  last  case.     But  that  reason  also  opplies' 

no   leas  force  to   other   ancient   crown   duties   than  ta; 
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ghould  be  an  argument.    Accordingly  a  case  was  agreed  up^       1796. 
on,  and  it  is  mentioned  in  the  decree,  that  Sir  Peter  Ball 


argued  for  the  Plainti£P/  and  Mr.  Serjeant  Hardress  for  the  of  Lomjmiw  ' 
Defendant.  Of  the  argument  of  the  counsel  for  the  Plaintiff  TlMlfi!fiirs*Ct 
fVallpr  there  is  no  report.     But  Mr.  Serjeant  Hardress  gives  ofLYwR— h 


his  argument  for  extending  the  exemption  to  the  out-ports  ciStdKiim 
very  much  at  length,  and  in  it  great  learning  is  exhibited.       I»y»x. 
However,  the  determination  of  the  Court  was  again  for  the 
patentee  of  the  crown,  and  for  confining  the  exemption  to  the 
port  of  London ;  and  the  Barons  appear  to  have  been  unani- 
mous ;  and  Lord  Hale,  then  Chief  Baron,  in  order  to  put  the 
question  quite  at  rest  in  future,  seems  to  have  taken  great 
pains  in  framing  the  decree ;  for  it  not  only  states  the  case 
agreed  on  at  length,  but  particularly  enumerates  the  grounds 
upon  which  the  Court  gave  judgment.    The  general  point  de- 
cided in  this  case  is  foreign  to  the  present  consideration.    But 
several  things  are  to  be  collected,  which,  it  is  apprehended, 
bear  upon  the  point  of  residence.  First,  it  appears  by  Hardress^s 
Report,  that  the  Defendant  pleaded  himself  to  be  not  merely  a 
freeman,  but  a  citizen  also.     Secondly,  it  appears  from  the  cas^ 
stated  in  the  decree,  that  the  Defendant  made  out  his  title  of 
citizenship  by  proving,  that,  at  the  time  of  the  importation  of  ihe 
wines  for  which  prisage  was  claimed,  he  was  not  only  B,free^ 
man  of  London,  but  also  was  an  inhabitant  dwelling  in  the  city 
of  London,  and  did  pay  scot  and  lot  there.  Thirdly,  according  to 
Hardress's  Report,  Mr.  Baron  Aikyns,  in  his  argument,  re-  . 
peated  the  doctrine  of  the  former  cases  as  to  the  necessity  of 
being  an  inhabitant  housholder  of  London,  as  well  as  B.Jreeman, 
His  words  are  these :  ''He  that  enjoys  this  privilege  must  be 
*'  civis  et  liber  liomo,  free  of  the  city  and  an  inhabitant  with- 
*'  in  the  city,  and  a  pater  familias  too.     If  he  want  any  of 
those   qualifications,  he  is  not  entitled  to  this  privilege,  as 
was  resolved  in  Hanger's  case.*'    Fourthly,  it  appears  from 
Hardress^B  argument,  that  there  was  strong  evidence  for  the  De- 
fendant, of  non-payment  of  prisage  by  the  citizens  6f  London  at 
the  out  ports :  for  he  says,  '^  we  have  it  in  proof,  as  far  as 
"  a  negative  can  be  proved,   that  prisage  has   not  been  paid 
for  citizens'  goods,  though  imported  elsewhere  than  at  the 
port  of  London"     This  becomes  material  for  shewing  that 
such  negative   evidence,  without  something   more,  will  not 
saffice  to  rule  the  construction  of  a  charter  of  exemptioBj, 
if  the   sense  of   the   words  is  clear  against  the    exemptioi^ 

claimed^ 


0t 
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1796.       claimed.    Should  any  reference  be  made  on  the  pmrtof  Loniba, 
THMa?or,*e.  ^^  ^^^^^  having  given  such  negative  evidence  on  the  trial  in  the 
•f  LoNooR    present  case,  it  will  be  material  to  recollect,  that  both  in  this 
ThMttyvtAe.  l<^t-mentioned  case  of  ffaller  and  Travers,  and  in  the  case  of 
piLrnuREQu  Snede  and  Sacheverell  before  stated  from  the  Record,  the  ex- 
r«Uad  Kiffo't  .eniption  was  in  vain  propped  up  by  negative  evidence  in  its 
livuf.       favour;  in  the  former,  as  Afar^ref  describes  it,  by  proving  noa- 
payment,  as  far  05  a  negative  is  capable  of  being  proved:  and  in 
the  latter,  by  an  absolute  proof,  as  the  Record  speaks,  that 
there  had  been  no  payment  for  fifty  years  last  past. — Fifthly, 
there  18  a  passage  in  the  decree  of  this  case  of  Waller  and  Tn^ 
%erSf  which  shews,  that  both  for  the  sake  of  London  itself,  and 
for  the  sake  of  the  rest  of  the  kingdom,  the  Court  thought  it 
their  duty  not  to  encourage  the  least  extension  of  the  Londm 
exemption  from  prisage.    For  one  of  the  reasons  in  the  decree 
is,  "  that  to  construe  their  exemption  to  extend  onto  the  wine 
"  of  the  citizens  of  London,  imported  by  way  of  merchandise 
*'  to  the  out-ports,  would  not  only  abate  the  trade  of  the  o^, 
but  would  be  a  great  prejudice  to  the  trade  of  wines  in  generd 
throughout  the  kingdom;  for  that  they  should  be  th^hf 
*'  enabled  to  undersell  other  men,  and  engross  the  whole  trad^ 
f'  in  the  out-ports,  which  cannot  be  presumed  to  be  intended.' 
Now  the  principle  of  the  first  branch  of  this  reasoning,  withs 
little  change  of  words,  may  be  brought  to  bear  in  some  degree 
against  the  general  exemption  of  non-resident  freemen  of  Lomkt 
from  tolls  and  duties;  for  to  bring  non-residents  within  such 
privilege,  is  to  enable  the  corporation  of  London  and  its  com- 
panies, to  deprive  its  real  and  complete  citizens  of  the  exclasire 
benefit  intended,  by  admitting  the  inhabitants  of  other  ports 
and  places  into  a  participation.     Thus  in  one  point  of  view, 
eveq  London  itself  is  interested  against  extending  their  charter 
exemptons  to  non-residents;  for  the  yalue  of  the  exemption 
must  diminish  ii)  proportion  as  the  number  of  participants  ia 
it  is  increased.     Even  the  latter  branch  of  the  reasoning  of  the 
decree  is  not  only  inapplicable ;  because,  if  non-resident  free- 
men of  London,  are  tq  be  exempt,  then  London,  by  a  partial 
gift  of  its  freedom  to  particular  persons  of  particular  places, 
may  discourage  trade  apd  commerce  ia  all  others,  and  86  cause 
a  general  prejudice. 

To  those  five  cases  of  prisage,  with  the  accumulation  of  autho- 
rity and  reasoning  comprised  in  them,  it  is  thought  proper  to  add 

Qoma 
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kme  extracts  from  the  writings  of  Lord  Hale  relative  to  the       f  79d. 

mme  subject.  TbeMaforAes 

In  an  original  manuscript  of  Lord  Hale,  intituled,  "  Prepa^    of  Lohdom 
Oratory  Notes  touching  the  Rights  of  the    Crown,**  where  he  ThtH^yor,fak^ 
ftites  upon  exemption  from  prisage,  he  thus  expresses  himself:  of  LirihiRssrt 
'This  privilege  belongs  in  general  to  the  city  of  London,  by  calMKiii«^ 
*  a  charter  of  I  E;  II L;  to  those  in  the  Cinque  Ports  in  respect       I-^*«» 
'  of  their  service  with  fifty-seven  ships,  and  to  the  ancient  mem-^ 
'  bers  thereof;  aiid  by  Carta  Mercaioria  to  the  Hanse  mer- 
'  chants,  upon  their  undertaking  to  answer  two  shillings  per 
'*  tun  upon  all  wines  by  them  imported.     But  here  observe, 
'  1 .  That    no  person   can  take  the  benefit  of  this  privilege 
''  granted  to  London  and  the  Cinque  Ports,  unless  he  he  free, 
"  and  also  contributory  to  scot  and  lot,  the  grant  to  London 
^'  beirig,  quod  de  vinis  civium  nulla  prisa,  8cc.     And  therefore 
"  Michaelmas  9  Jae,  inter  Waller  and  Hanger,  where  a  citizen, 
"  owner  of  wines,  died  before  the  bulk  broken,  it  was  a  great 
'*  question,  whether  the  executor  should  have  the  privilege  or 
''no.''    This  passage  not  only  is  expressed,  so  as  to  amount  to 
an  opinion  from  Lord  Hold  himself,  that  the  exemption  from 
prisage  is  properly  construed  to  etclxxde  freemen  of  London  not 
being  actually  contributory  to  scdt  and  lot ;  but  extends  the 
same  opinion  to  those  of  the  Cinque^  Portd.    The  grant  of 
1  JE.  III.  to  the  Cinque  Ports  is  to  the  barons  of  those  ports 
and  their  heir^,  which  is  interpreted  to  include  all  freemen 
of   the    Cinque    Ports.     But  this  extract  from   Lord   Hak 
expressly  puts  them  on  the  same  footing  with  the  citizens  of 
Lofidon;  not  admitting  the  citizens  of  freemen  of  either  plaice, 
uidess  they  are  contributory  to  scot  and  lot  there  as  well  ais 
freemen. 

In  chapter  13.  of  the  same  manuscript,  which  is  od  the  King^s 
power  of  ordering  commerce  and  trade.  Lord  Halt  writes  thus': 
"Those  that  had  an  exemption  from  prisage  were, — "  1.  The 
'*  citizens  of  London  paying  scot  and  lot. — 2.  Merchant  strangers, 
^  who  by  Carta  Mercatoria  were  exempt  from  prisage  paying 
'*  butlerage. — 3.  The  barons  of  the  Cinque  Ports.  Inter  Com* 
^'nntma  Pasch.  7  £.  III.  it  came  in  question,  whether  a  mer- 
"  chant  alien,  being  made  a  freeman  of  Sandmch,  was  liable  to 
'*  butlerage  or  no.  It  seems  by  the  latter  opinion  he  was;  be- 
'*  cause  it  was  a  sum  due  by  contract  of  the  merchants  aliens  in 
**  compensation  of  the  remission  of  other  duties,  or  at  least  that 

'•the 
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170d.       "  the  mayor  and  bui^AMes  of  the  port  were  _fiarahkji 

IMCqwAo.  "  ""ff  ''""  '"  ^^°*  liberty.    But  it  is  not  adjudged." — Q 

•f  IxtMBOH    ifin/r  again  states  the  exemption  of  London  from  prit; 

TbeMiv«rA«>  P'''vileg:e  confined  to  tbe  real  and  compleat  citizens  of 

wLTwRrBK  to  freemen  contributory  to  scot  and  lot  there. — Somethin 

wUMKiHe'i  ^BO  <s  brought  to  light  by  this  last  extract  from  Loi 

Lvaii.       manuscript.     It  is,  that  there  may  be  such  a  thing  as 

of  the  poaer  if  making  freemen:  that  there  may  be  a/n 

the  crown  and   the  proprietors  of  ancient  tolls  und 

grants,  by  making  Jnemen  mere/y  to  avoid  tuck  pay 

that  not  only  freemen  so  made  are  excludable  from  t 

ficial  privileges  aimed  at,  but  perhaps  the  makers  of  i 

in  some  way  or  other  accountable  for  abusing  tbeir  fn 

and  still  further,  that  though  London  and  oth«r  placet 

Jike  privileges  may  give  or  barter  away  their  freedom,  i 

themselves  and  Uieir  own  interests  are  coacemed;] 

may  not  have  the  right  of  ao  acting  at  the  expence  of  Ui 

and  property  of  others.     In  this  last  remark,  as  to  tb 

cacy  and  irregularity  of  attempting  to  extend  thepii 

and  exemptions  of  the  citizens  of  London  to  the  iuhsbil 

other  places,  there  is  little  more  than  repetition  of  d 

tnpe,  which  Lord  Hale  himself,  once  more  declaring  h 

bion  against  such  an  abuse  of  franubise,  has  actutf 

pointedly  expressed.   The  passage  meant  is  in  page  137. 

printed  volume  containing  Lord  Hale's  Treatise  on  Pot 

Customs  (d) ;  for  these  are  his  words  explaining  the  all 

the  prisage  exemption  of  the  Cinque  Ports.     "  It  doth  a 

only  to  such  as  are  trul^f  members  of  the  Cinqae  Ptmi 
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tion  offices  and  certain  other  duties  and  payments;  yet  that' tie       1796. 
one  can  be  a  compleat  citizen,  a  citizen  for  all  inteni$  a  compleat  TbeMayor^: 
scot  and  lot  man,  a  scot  and  lot  man  for  parochial  and  other    of  LomMw 
purposes  as  well  as  for  corporation  offices  and  duties,  without  ThrMayor^. 
being  an  inhabitant-housholder  as  well  as  a  freeman ;— that  if  '*^^^J|j^'^ 
the  grant  of  exemption  should  be  otherwise  construed,  instead  csOfdKuM'f 
of  being  merely  a  grant  of  exemption  to  the  citizens  of  London,       I*Tf ■■• 
it  would  be  also  a  grant  enabling  the  corporation  and  companies 
of  London  to  exempt  the  inhabitants  of  every  place  in  the  king- 
dom : — that  if  inhabitancy  was  not  one  part  of  the  qualification 
of  a  citizen  on  these  exemption  charters,  all  the  ancient  tolls  in 
the  kingdom  would  be  from  time  to  time  saleable  and  disposeable 
by  London  and  every  other  place  having  like  grants  of  exemp- 
tion, to  the  disinherison  of  the  crown  and  all  deriving  title  to 
such  property  under  royal  grants : — that  the  cases  and  autho- 
rities in  respect  to  exemption  from  prisage  of  wine  are  direct 
antborities,  against  including  within  other  exemptions  any  but 
freemen  being  also  inhabitant-housholders :  the  London  exemp- 
tion from  prisage  being  granted  for  the  same  description  of  per-* 
sons  as  the  London  exemption  from  other  tolls  and  duties,  and 
the  reasons  for  excluding  the  mere  freemen  being  the  same  in 
lioth  cases :  that  to  hold,  that  civis  in  the  prisage  charters  de- 
scribed the  full  citizen  of  London,  the  freemen  being  also  an 
inhabit ant-housholder,  but  that  the  same  word  in  the  charter  for 
the  other  exemption  described  the  half  citizen  of  London,  the 
monrresident  freemen,  would  be  a  monstrous  construction  with- 
ont  the  colour  either  of  language  or  of  principle  to  sustain  the 
distinction :  — that  the  parliamentary  record  of  the  1 1th  of  Henry 
the  Fourth  excludes  non-resident  freemen  of  London,  as  well 
firbm  the  general  exemption  as  from  the  prisage  one,  expressly 
representing  the  mischief  of  any  other  construction  as  the  same 
on  both  exemptions : — that  in  all  the  cases  since,  there  is  not  so 
much  as  a  hint  at  a  distinction  between  the  prisage  exemption 
and  the  gneneral  exemption  in  this  respect,  there  being  on  the 
contrary  a  generality  of  language  embracing  both  as  within  the 
same  principleof  construction:— that,  in  so  plain  a  case,  any  evi- 
dence of  non-payment  by  \h^  freemen  of  Lon^ioit  without  regard 
id  inhabitancy  ought  now  to  be  deemed  as  unavailing  in  the 
instance  of  other  tolls  and  duties,  as  it  formerly  was  adjudged 
to  be  in  the  instance  of  Praoge.— and  further,  that  to  permit 
London,  through  its  freedom,  to  extend  its  privileges  of  exemp- 
tion to  the  inhabitants  of  other  places,  would  not  only  be  sub- 
stituting a  toll  to  the  invaders  of  property  for  toll  to  the  real  pro- 
prietors ; 
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1796.       prietors;  but  woiild  eveo  be  sacrificiag  the  priTilegnoTl 
n«M«TM  lie.  "tself.  that  IB,  the  privileges  of  its  real  and  ■odindiul  ci 

•f  London    to  the  lucre  of  its  corporation  and  tradiop  compasiei. 

TheMayor^c.      '^'^  conclude,  it  ii  hoped  on  the  part  of  hing't  Lfim,  tk 

•'I'»""R*«"»  present  kttempt  by  London,  to  make  its  rreedom  anbierri 

•dM^Ho'i  the  purpose  of  evading  all  the  ancient  tolls  of  the  kingdn 

Lvita.       be  condemned  as  an  abuse  of  franchise  equally  anavailii 

unbecoming;  and  that  the  corporation  of  London  will  be 

tually  reminded  in  the  language  of  Lord   Coke  whilst 

Justice  of  the  Kina't  Bench,  that — a  citizen  mihout  mii 

not  a  eitizen  injudgmtnl  of  taw. 

T.  ERSKINE. 
S.  LE  BLANC. 
FRAS8.  HARGIUn 

Ihib  case  was  Hrgued  Bti!ie  bar  of  the  House  by  Adairi 
and  Gibbt  for  the  Plaintiffs  in  Error;  and  Le  Blanc  Seijt. 
Erikine  for  the  Defendants;  and  the  opinion  of  the  Jodgai 
thus  delivered  by. 

Eyre  Ch.  J. — This  is  a  proceeding  founded  of  thenili 
eisendo  quietinn  dt  theolomo,  a  proceeding  bo  far  removed  (» 
common  use,  that  it  has  been  doubted  whether  or  not  itai 
prevailed.     It  ia  not  therefore  to  be  wondered  at.  if  in  tl 
tempt  torcvivei t  many  difBcullies should  occur;  thalfhevih 
not  be  of  easy  Bolution;  that  they  should  divide  the  opii 
n  of  learned  men.     We  are  called  upon  to  offer  onr  o; 
Under  ail  these  circumstances.     It  is  our  duty  to  obej.  ' 
shall  oETer  it  with  tlie  deference  due  to  the  opiniona  of 
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fiecOndlj/it  is  said,  that  if  j  udicial  proceedings  can  be  found-  17^^' 
ed  upon  it,  the  citizens  of  London,  in  their  corporfite  capacity,  TbeMajorj&c. 
are  not  the  proper  parties  to  sustain  those  proceedings.  One  of  London  « 
of  the  reasons  is,  that  if  toll  be  taken  or  even  demanded,  it  TfieMayor,^c. 
must  be  from  the  individual  citizen,  and  that  the  injury,  if  any,  ofLvwuRioii 
must  be  to  him,  and  not  to  the  corporate  body;  and  that  the  called Kiso't 
party  injured  is  the  only  party  competent  to  sustain  an  action  ^"f"^*  > 
for  the  injury.    And  this  leads  to  the 

Third  objection,  that  no  particular  damage  to  any  one  is 
stated  in  the  count;  that  it  states  only,  that  the  corporation  have 
been  disquieted  by  the  Defendants  on  the  occasion  of  the  De- 
fendants' demanding  toll,  and  that  the  Defendants  had  required 
certain  individual  citizens  to  pay  toll :  that  neither  the  general  al- 
legation of  disquieting,  nor  the  particular  instance  alleged,  the 
requiring  the  parties  to  pay  toll,  amount  to  damage  or  to  in- 
jury, which  can  be  the  subject  of  an  action.  And  it  is  parti- 
cularly insisted  on,  that  nothing  short  of  an  actual  distress  for 
the  tolls  can  be  the  foundation  of  a  proceeding  of  this  nature. 

A  fourth  objection  is  stated,  on  the  ground  that  freemen  of 
the  city,  not  resident,  not  householders,  not  paying  scot  and  lot, 
cannot  be  entitled  to  be  quit  of  toll. 

We  have  no  difficulty  in  pronouncing  against  the  first  objec- 
tion, on  the  authority  of  the  Register,  which  is  conclusive.  The 
attempt  to  explain  Uie  attachment  mentioned  in  the  Register, 
emd  to  shew,  that  it  is  merely  an  attachment  for  the  contempt  of 
the  King's  writ,  fails  altogether.  It  is  sued  out  by  the  party 
complaining.  It  has  not  effect  until  the  party  has  given  security 
lo  the  sheriff  that  he  will  prosecute  his  complaint.  The  words 
ire,  "  Si  A.  B.  fecerit  ie  securum  de  clamore  prosequendo** — It 
Joes  not  take  the  body — ''  tunc  ponas  per  vadium  et  salvos  pie- 
rios^*  being  an  authority  only  to  distrain  the  party  by  his  goods 
uid  chattels  to  compel  his  appearance,  as  Sir  Henry  Finch  (a) 
treating  of  actions  which  concern  the  realty,  has  very  clearly 
(hewn.  It  follows  the  pluries;  which  Fitzherhert ,  speaking  of 
.he  writ  De  essendo  quiet  urn  de  theolonio  (N.  D.  227.  A.)  says,  is 
'eturnable  in  the  King's  Bench  or  Common  Pleas  at  the  will  of 
lim  who  would  have  it;  and  this  attachment  is  also  returnable 
n  the  court  of  common  law,  where,  upon  the  appearance  of  the 
defendant,  the  Plaintiff  proceeds  to  count  against  him. 

In  a  word,  this  attachment  is  that  which  is  the  common  process 
nChosewrits  of  right  which  are  the  commencement  of  real  actions, 

(a)  See  Book  it.  clMp,2. 4. 
vol*.  I.  !»  L  not 
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1796.  Dot  being  pleu  of  luid.  The  Moiutrattenmi  u  ow  i 
TUtllirtf  *p.  '*"'  '^^■(■D>-  Id  the  Register  it  is  called  "  Ltfrndm,  ftmt 
afiMMDoa  "  vMm  per  breve  mutrumdtrtcto."  .And  this  fonnttfatti 
1Wltmr,At.  ''  ^^'  process  on  that  writ. 

*^f^V'?*"  W"  find  nothing  in  our  books  which  in  any  degns 
JSSSu'i  nances  this  objection,  except  a  passage  in  the  second  ani 
LfBH.  quent  editioDB  of  Sir  H.  fncA's  Discoarse  on  Lvr, 
books:  the  passage  I  allode  to  is  in  the  chapter  added 
woik,  which  most  certainly  is  not  to  be  fonnd  in  that  phu 
original  edition  in  French,  published  in  1613,  with  adei 
by  the  author  himself  to  King  Jama\  and  it  has  esct 
search,  if  it  be  to  fonnd  any  where  in  that  -wtxk..  Pro 
might  baTe  been  found  a^  the  death  of  Sir  H.  Fmk, 
the  collections  of  that  work :  and  it  may  have  happrai 
the  officious  zeal  of  an  editor  baa  added  to  the  woik  tha 
the  better  judgment  of  the  learned  antbor  led  him  to  r 
If  Sir  H.  Finch'i  memory  it  to  be  charged  with  a  pnUi 
which  I  take  to  be  spurious,  I  ask,  where  did  a  teit «; 
the  beginning  of  the  17th  century  find  this  doctrine  laid 
from  what  sources  did  he  collect  iti  and  on  what  authorii 
he  aaflume  aa  clear  law,  a  proposition  flatly  contradicted 
Register,  which  has  always  been  considered  as  the  1 
authority  to  which  we  can  appeal  in  qnestions  of  this  i 
and  by  Fttzkerbert'a  Hatwra  Brevntm,  a  book  of  little  k 
thority?  This  chapter  in  Fmeh  ii  as  incorrect  and  nnft 
in  other  particulars  as  in  this  of  the  writ  De  essmdo  qm^ 
theolonio:  for  instance,  it  includes  among  these  nnpnA 
writa  the  writ  De  rorrttdio  hnbendo;  which  Filthetbert  sUta 
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only  or  principally  enjoyed,  and  fruiU  of  it  taken,  by  the  indi-       1796. 
TiduaLp,  who  compose  the  body  corporate :  added  to  which  j^^jn^     ^^^ 
Itith^bert  eays  expressly,  that  if  any  are  disturbed,  the  cor*    of  Loudon 
poratioii  may  sue.    The  passage  is  in  foL  227.  E.    And  if  any  TSuMmfMi^ 
city  or  borough  ought  to  be  quit  of  toll  for  the  merchandizes  ofLTMsRseu 
which  they  buy  in  another  town  or  place,  if  any  of  t|;Lem  be  ^SSiSw'^ 
compelled  to  pay  toll,  all  the  corporation  may  bring  the  writ      X«yiiii* 
by  the  name  of  their  corporation,  and  may  have  an  AUm 
and  attaichment  thereupon,  if  need  be,  with  these  words  at 
the  end  of  the  writ:  **  Et  districtionem  si  qtiam  m  ed  occasione 
*'/eceri,tLc.'^ 

A  passage  from  the  Register,  under  title  Momiraverunt,  was 
thought  to  countenance  this  objection.  It  is  the  rule  (for  the 
author  of  the  Register  is  a  text  writer,  as  well  as  a  compiler 
of  writs,)  that  when  the  attachment  was  to  be  sued,  the  names 
of  the  tenants  were  to  be  inserted.  But  this  is  explained  by  the 
obvious  necessity  of  the  case.  In  the  suggestion  of  the  writ 
Homines  only  are  named :  they  are  not  a  corporation,  therefore 
the  individuals  must  sue.  In  the  present  case  there  is  a  cor-^ 
poratipn,  and  therefore  the  individuals  need  not  sue. 

If  indeed  it  be  true,  that  there  must  have  been  an  actual  dis- 
tress, or  other  positive  damage  to  the  party  suing,  to  give 
ground  for  the  suit  (  which  the  third  objection  goes  to),  this 
will  not  only  fortify  the  second  objection,  but  it  will  render  it 
unnecessary  to  discuss  it  more  particularly,  or  to  decide  upon  it; 
for  whether  the  corporation  can  or  cannot  be  said  to  have  sus- 
tained damage  by  being  disquieted  by  a  demand  of  toll  made 
on  some  individuals ,  if  damage  be  the  ground-work  of  the 
action,  the  damages  having  been  remitted  in  this  case,  the 
ground-work  of  this  action  is  gone. 

But  is  it  a  principle  founded  in  the  law  of  England,  or  in 
general  policy  (if  by  that  is  meant  the  policy  upon  which  our 
judicature  stood  in  old  times)  that  there  can  be  no  action  main- 
tained without  damage,  in  the  sense  in  which  we  understand 
damage  in  personal  actions  ?  I  consider  it  as  a  subordinate 
question  whether  that  particular  damage  which  arises  from  ac- 
tual distress,  is  essential  to  the  support  of  this  particular  action 
by  writ  of  De  essendo  quietum  de  iheolonio. 

We  must  not  enter  upon  the  examination  of  this  question  with 
the  prejudices  which  the  established  course  of  proceeding  in  the 
common  personal  actions  may  have  created  •  We  must  look  back 
into  the  history  of  our  judicial  policy  at  an  early  period.  We  shall 

L  L  2  have 


516  CASES  lA  EASTER  TERM 

lT>f.  ii£v»  n?  couider  the  nature  and  fhe  end  of  the  actions  fotuK^et^ 
ai  nzii  as  contradistinguished  frdm  possession:  We  shall  ha?e 
C7  coosider  the  forms  of  the  ancielit  proceedings  flimply,  and 
vich  reference  to  their  object  and  effect;  and  by  meafis  of  that 
iderence  to  distinguish  between  that  which  is  form  only  and 
that  which  is  substance :  because  however  sacred  our  old  forms 
may  once  hare  been.  Your  Lordships  are  now  bound  by  posi- 
tire  law  to  decide  in  this  stage  of  this  cause,  upon  the  very 
ri^hl  of  the  case,  to  be  collected  from  the  whole  of  this  record 
^if  chat  right  can  be  collected)  stripped  of  all  the  forms  with 
which  it  is  clothed. 

The  first  obsenration  which  the  ancient  history  of  our  I&w 
$u^;^5ts.  as  applicable  on  this  occasion  is,  that  at  the  common 
law.  in  actions  founded  on  the  right,  no  damages  Were  i^eo?er- 
abl^.  Damages  were  first  given  by  Stat.  20  Hen.  3.  in  Dower 
dud  Quarentine;  other  statutes  hare,  since  that  time,  given 
damages  in  other  cases;  but  many  remain  at  this  day  in  wfaiok 
no  ddmasres  are  recoverable. 

If  damages  were  not  originally  recoverable;  if  the  right,  and 
the  right  only  was  to  be  recovered  by  the  judgment  of  the 
Court ;  the  inference  seems  unavoidable,  that  damages  actually 
sustained  could  not  be  of  the  essence  of  the  action,  and  that 
the  right  alone  was  essential. 

The  question  here  very  naturally  occurs,  "  What  business 
••  has  a  man  in  a  court  of  justice,  who  has  sustained  no  da- 
••  mage,  let  his  right  be  what  it  may?"  And  a  second  question 
uUo  occurs,  "  Shall  any  man  be  at  liberty  to  drag  another  into 
•*  u  court  of  justice,  who  has  done  him  no  injury?" 

To  the  first  question  it  may  be  answered,  that  (without  con- 
troverting the  truth  of  the  proposition,  considered  as  a  general 
proposition  and  understood  in  a  popular  sense,  '*  that  no  man 
•*  shall  prefer  a  complaint  to  a  court  of  juistice  who  has  sus- 
"  tuincd  no  damage,")  a  man  may  sustain  damage  not  pecuniar)', 
nor  to  be  recompenced  by  money. 

An  extreme  jealousy  prevailed  formerly,  respecting  all  mat- 
tors  of  right:  many  acts  entirely  unproductive  of  actual  da- 
mage, pecuniary  in  its  nature  or  capable  of  being  recompenced 
by  money,  were  deemed  infringements  of  right,  damage  to  the 
rijvht  sufilcieiit  to  warrant  the  owner  in  asserting  the  rit^ht 
a«iainst  the  party  infringing  it,  in  an  action. 

Our  ancestors  thought  that  the  breath  of  c/z/i/mny  tainted  men's 
rightii ;  and  indeed  this  is  to  a  certain  extent  the  language  of  our 

times. 
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times.    The  recovery  of  the  right  by  the  judgment  of  the  Court       1796. 
5¥a8  deemed  a  proper  satisfaction  for  the  damage  sustained.      TbeMayor,&e. 

To  the  second  of  these  questions  I  answer,  that  great  care    of  Loanov 
was  taken  that  no  man  should  come  into  a  court  of  justice  with-  TlieHayor,&e. 
out  haying:  the  right  in  him :  but  the  protection  against  vexa-  of  LTiuiRioit 
tion  from  unfounded  claims  was,  in  the  spirit  of  the  times,  by  calM  Kti^o^s 
the  amercement  prof  also  chmore.   In  a  higher  state  of  civiliza-       I-V«r, 
tion,  and  when  men's  rights  are  better  understood,  and  better 
protected,  we  make  satisfaction  to  the  party  dragged  into  court 
and  called  upon  to  resist  an  unjust  demand,  by  giving  him  costs. 

It  seems  to  have  been  the  policy  of  former  times  to  open  the 
freest  access  to  courts  of  justice,  and  to  offer  to  all  men  who 
iiad  right,  the  sanction  of  the  judgments  of  the  courts,  for  the 
establishment,  security,  and  preservation  of  it. 

If  the  party  against  whom  a  writ  issued  did  not  mean  to  con- 
test the  right,  he  disclaimed ;  and  if  he  did  not  come  at  the  very 
first  day  he  was  liable  to  an  amercement,  though  he  disclaimed. 
Upon  the  disclaimer  he  was  not  simply  dismissed,  but  the  de- 
mandant had  judgment  to  recover  the  right.  At  this  day  in 
Quart  impedii  the  bishop  disclaims,  that  is,  claims  nothing  but 
as  ordinary.  The  judgment  as  to  the  right  passes  against  him 
upon  his  disclaimer,  and  there  is  no  inquiry  whether  or  not  he 
did  actually  interrupt  the  patron. 

Upon  examination  of  the  different  writs  of  right,  it  will*  be 
found,  that  almost  universally,  if  the  right  was  of  a  nature  to 
admit  of  a  direct  interruption  by  the  act  of  the  party,  the  writ 
is  formed  upon  such  a  supposed  interruption.  A  distress  taken 
in  contravention  of  the  right  is  one  of  the  instances ;  but  it  is 
to  be  observed,  that  these  writs  are  formularies  framed  for  the 
purpose  of  bringing  the  right  into  discussion,  like  those  of  the 
prater;  and  though  in  prascriptis  verbis,  from  which  the  suitor 
could  not  depart  without  hazard  of  losing  his  writ,  there  is  the 
most  direct  authority,  that  in  many  cases  it  was  not  necessary 
that  the  act  of  interruption  supposed  by  the  writ  should  have 
actually  taken  place. 

Such  was  the  form  in  every  oneof  the  six  Brevia  anticipantia,  as.. 
Sir  Edward  Ooke  q^uaintly  calls  them.  This  appears  by  the  prece- 
dents in  Rastall,  under  each  of' those  heads,  and  by  the  text  of ' 
liizherbert.  The  matter  so  statedmust  have  been  mere  supposal,^ 
and  a  mere  formulary,  sued- to  introduce  the  matter  of  right  in. 
those  oases.  If  the  writs  o{  Monstraverunt,  Mesne,  and  Ne  injnsti 
frere^might  be  used  before  the  distress^ken,  the  Warrantia<hart» 

L  L  3  before 
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796.  before  tbe  haTing  been  impleaded,  the  AudUa  qmiftia  before 
~r^  execation  taken  oat,  and  the  Curia  claudenda  before  any  da- 
ABooB  mage  actaally  sustained  for  want  of  inclosing;  of  necessity 
^^j^jt,  ^^  matter  of  form  alledged  could  not  be  true.  And  the  obser- 
•■Rms  nation  admits  not  of  the  answer  given  to  it,  that  though  tlie 
7km%  mandatoiy  writ  might  issue,  the  remedial  writ  could  not;  for 
in  some  of  the  cases  there  is  no  such  preyious  mandatory  writ, 
the  Awiiia  qmertla  for  instance,  and  the  Curia  claud€nda. 

In  the  course  of  these  proceedings  it  has  been  said,  (though 
1  think  it  was  not  much  pressed  in  the  argument  at  Your  Lord- 
ships* bar,)  that  this  writ  De  etundo  quietum  de  thtoloido  was  in- 
cluded in  Sir  Edmmrd  Coke*»  enumeration  under  the  head  Mat- 
tfmcnuf.  I  ooBceiTe  that  the  foundation  of  the  argument  liei 
deeper;  that  in  a  writ  tbe  suggestion  of  interruption  or  da- 
mage is  mere  fonn;  and  that,  whether  the  writ  De  enendb 
qmietmm  Je  ikeolomo  is  a  writ  of  Manstruverunt  or  is  not,  ought 
to  weigh  nothing  in  the  arg^ument^       ^ 

But  if  it  should  be  thought  necessary  to  examine  this  argu- 
ment, thus  far  at  least  is  clear — ^This  writ  is  intimately  connected 
with  the  writ  of  Motuiravenmi:  it  is  confessedly  of  the  same 
■ature,  if  not  the  writ  of  MomiravenuU.  Probably  it  was  form- 
ed upon  the  writ  of  IfoMfraocraoi/  under  the  Statute  of  WeUm.  2. 
which  direcls.  that  where  a  writ  is  found  in  one  case,  and  none 
in  aaothfT  requiring  like  remedy,  the  clerks  in  the  Chancery 
T  scree  on  a  writ,  or  adjourn  the  Plaintiff  to  the  next  par- 
vhen  the  writ  would  be  formed  under  the  authority  of 
U)t  Kmc  and  his  council. 

I  wui  hazaid  a  conjecture  as  to  the  progress  of  this  writ 
i^  isaemisfmiiimmJeikiolamo  to  the  maturity  in  which  it  is 
i^tl»i  in  the  Register.  Tolls  are,  generally  speaking,  de- 
r.i^  fi<«i  the  crown;  many  of  them  were  part  of  the  revenues 
^~  (W  coyvn,  collected  by  the  bailiffs  and  oflScers  of  the  crown. 
>E^  liM  like  crown  had  granted  to  any  description  of  pereons  to 
)^  ^vS)  of  toll,  or  they  could  by  law  claim  to  be  so  quit, 
4i<  ww>  the  case  of  tenants  in  ancient  demesne;  if  the  officers 
^  $Jir  c^r^wn  distrained  them  for  toll,  it  was  an  obvious  remedy 
^^^  IM^  for  ^^^  mandatory  writ  from  the  crown  to  its  own 
v4k^c^  and  this  would  most  frequently  be  effectual.  Bat 
«1sif«  |K>IU  were  granted  out,  and  became  the  private  right  of 
c<)Mt  subjects,  the  writ  would  not  be  obeyed ;  the  grantees 
co«id  iK^  in  justice  be  concluded  by  it;  there  must  be  an 
Appeal  lo  the  law.    Then,  a3  it  seems  to  me,  was  the  course 

of 
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of  proceeding  apon  the  writ  De  euendo  quiehim  de  theobnio  de^  i796. 
▼ieed  upon  the  plan  of  a  writ  of  Momtravenmt,  as  in  amtimiU  nMmjor^ 
cmm.  It  is  hii^rhly  probable  that  the  King's  name  might  haTe  of  Ia»iioom 
been  originally  joined  with  the  Plaintiff's  in  the  suit,  as  was  TMi^ror,te. 
fenneriy  the  case  in  prohibition :  but  what  a  mere  form  that  •fLysRseit 
was,  may  be  collected  from  the  proceeding  in  prohibition  going  «riM  Kise^ 
OB  Tery  well  at  this  day  without  it.  !«•». 

If  i  could  go  farther  than  conjecture  at  to  this,  I  should  say, 
that  this  writ  was  a  writ  of  Momtraverunt  to  the  purpose  for 
which  Sir  Edward  Coke  has  mentioned  that  writ.  Whether  it 
ought  to  be  so  considered  or  not,  and  admitting,  for  the  sake  of 
the  argument,  that  the  form  of  this  writ  requires  that  it  should 
be  stated  that  the  party  had  been  distrained  upon ;  still  it  may 
be  maintained,  that  this  is  but  form,  and  that  the  truth  of  the 
fisct  is  not  necessary  to  the  support  of  the  ground  of  the  action, 
or  to  warrant  the  judgment. 

A  case  in  the  Year-Books  40  Ed.  3.  fo.  46.  b.  will  main- 
tain and  illustrate  this  proposition.  **  Candi$h  Seijt.  demands 
"judgment  in  Mon$travenmt  of  the  writ,  because  they  have 
'*  not  declared  how  they  were  grieved,  whether  by  distress, 
'*  or  otherwise,  nor  on  what  di^. — Belknap  Serjt.  We  have 
"  said,  we  brought  a  prohibition  to  you,  after  which  you  ditf- 
**  trained  us  for  other  services  and  distrained  the  tenants. — 
^  Kirtan  J.  You  should  have  said  how  many  beasts,  for  fou 
**mre  io  recover  damages;  you  should  therefore  declare  how 
^  you  are  damnified. — Thorpe  Ch.  J.  By  their  suit  they  aae 
''  to  discharge  the  tenancy,  as  in  a  Ne  imjuiii  vexet  at  com- 
"  mon  law ;  and  for  demanding  without  more  they  shall  have  their 
*'  action:  and  if  they  are  not  damaged  it  will  excuse  you  from 
"damages.  A  man  shall  have  a  writ  of  Mesne,  though  be 
**  be  not  distrained,  and  shall  recover  the  acquittal  pro  loco 
"  ei  tempore;  but  he  shall  be  discharged  of  the  damages ;  and 
"  so  shall  the  land  here  be  discharged,  and  you  excused  from 
"  damages." 

I  need  pot  observe  to  Your  Lordships,  that  if  doubts  have  at 
anytime  been  entertained,  whether  Sir  Edtc^ard  Ccke*%  doctrino 
in  Co.  Litt.  fo.  100.  was  founded,  here  is  a  judicial  authority 
which  goes  a  great  way  to  support  it.  Indeed  it  was  not  likely 
that  he  should  have  broadly  stated  such  an  enumeration  of  the 
Brevia  anticq>antia  without  sufficient  ground. 

There  was  another  case  cited  at  the  bar  from  the  Year-Booksi^ 
which  went  still  further  to  support  Sir  Edward  Coke.  I  may  add» 

L  L  4  that 


C^  CASES  IN  EASTER  TBRM 

^^p^'       that FitthiTbert  and  Sir  H.  Finch  both  adopt  this  docthacn 

.TbeBUjor^fcc.  >ome  of  these  writs:  and  if  tha  reason  for  allowing  the  nit 

oTLoNDov    WarranHa  charts  to  be  sued  out,  before  the  party  is  im]dndi 

.TbalfsrM,fce.  ^1  support  the  doctrine  as  to  that  one  case,  I  need  not  obm 

^jiSi'J^"  to  Your  Lordships  how  that  will  break  in  npon  thewbcdili 

.«alM,Kis«'(  of  reasouiog  for  the  Defeudant  in  error.     Why  is  a  mn,  i 

.Lyiit.       Jj^  subjected  himself  to  a  warranty,  to  be  dragged  intosM 

of  justice  unnecessarily,  before  he  has  been  called  upon  tofi 

form  his  engagement;  before  the  Plaintiff  has  snatainedi 

loss?  Is  it  just  that  he  should  be  harassed  by  asnitwhi^i 

not  rendered  necessary,  for  the  mere   accommodatioii  ofl 

Plaintiff,  and  to  better  his  security?    The  ground  which ii; 

cuUar  to  this  writ  will  not  bear  it  out.     The  fonndatiwii 

be  made  broader  or  the  edifice  will  foil. 

.     If  distress,  supposing  it  to  have  been  alleged  in  the  cm 

would  in  a  case  of  this  nature  be  deemed  matter  of  form  n 

Vour  Lordships  will  hardly  think  it  necessary  to  enter  iili 

critical  examination  of  the.force  of  the  words  "reqidnlttp 

toll,"  and  the  difference  between  requisition  and  distreii  inti 

.ease,  in  which  the  parties  have  appeared,  and  waving  sllfi 

,tion  OS  to  the  formal  part  of.  the  case,  bare  joined  issstif 

the  right,  and- there  have  been  a  verdict  and  judgment  apn 

But  let  this  examination  be  entered  into.     Distrm,  ca 

dered  as  the  subject  of  a  mere  personal  action  for  dam^^ 

indeed  a  very  different  thing  from  claim  and  demand;  bat, ce 

-flidered  only  as  it  aflects  the  mere  right,  it  differs  onlyii^ 

gree.     Both  impeach  the  right.     And  why  should  notti 

*  who  makes  a  claim  against  my  right,  be  put  either  to  itjf 
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to  iPiother  part  x>f  the  argument.    ''The  writ  of  Quo  jure^^       1706. 
'•'  Where  a  man  hath  land  in  fee,  and  another  claimeth  common  Ttojit-^-fcc. 
^'  on  that  land,  he  who  owneth  that  land  shall  have  this  writ-   of  Lo«don 
^'  against  that  commoner  who  claimeth  the  common,  and  the  TboMayai^J^ 
"  writ  is  such.    Rex  vie.  &c.  Si  A.fecerit  te  securum,  &c.  tunc  ofLTwiIUoif 
mmmoneoi,  &c.    B.  quod  sit,  &c.  ostenntrus  quo  jure  exigit  eaUtdKivM 
annmuniam  pastura  in  terrd  ipsius  A.  sicut  idem  A.  mUiam  habet       X<vk"* 
commumam  iu  terrd  ipsius  B.  nee  idem  B.  servitium  facit  quare 
communiam  in  terrA  ipsius  A.  habere  debet,  ut  dicit:  et  habeas 
"  inde,  Sic.^' — *'  And  this  writ  is  a  writ  of  right  in  its  nature ; 
**  for  i¥hen  the  Plaintiff  hath  declared  in  this  writ,  the  tenant 
f'  shall  mak^  defence  and  set  out  his  title  to  the  common,  and 
allege  seisin  thereof,  and  the  espkes,  et  quod  tale  sit  jus  suum, 
offerti  8(^*  as  the  demandant  shall  do  in  a  writ  of  right :  and 
"then  the  Plaintiff  in  the  Qmo  ;ure  shall  make  defence  and 
**  deny  the  seisin  alleged  by  the  Defendant,  and  join  the.mise 
/'  upon  the  mere  right,  or  by  batlail" 

Your  Lordships  perceive,  that  the  only  matter  of  complaint 
suggested  in  the  writ  was,  that  the  party  claimed  a  right  of 
fiomman.    But  Fitzherbert*B  account  of  what  was  to  be  done 
upon  this  writ  goes  to  the  very  foundation  of  this  third  objec- 
tion.    It  plainly  evinces,  that  the  suggestion  of  the  writ  was 
mere  form  on  which  nothing  turned.    The  tenant  was  to  ^et 
put  his  title ;  the  plaintiff  was  to  deny  a  seisin  and  join  the 
mise  upon  the  mere  right.    To  claim  liberties  and  franchises 
without  right  was  usurpation  upon  the  crown,    The  writ  of 
Quo  warranto  proceeds  upon  claim.    Claim  was  always  one  of 
the  legal  modes  in  which  rights  were  asserted  in  courts  of  jus- 
tice.    Franchises  were  formerly  claimed  in  the  Iter,  they  are 
•  now  claimed  in  the  Exchequer.    The  writ  De  libertatibus  alio- 
eandis  issued  upon  claim  made  to  the  justices.   Fitz.  229.  B. 
Your  Lordships  will  recollect,  that  the  most  solemn  assertion 
of  right,  which  the  history  of  this  country  can  furnish,  was 
by  claim,  (a) 

The  precedents  of  writs  in  the  Register  are  frequently  **  quare 
f*  distrwxit :'*  but  there  are  several  forms  of  writs  in  the  Register 
under  the  title  Monstraverunt,  and  other  titles,  where  the  sug- 
gestion is  *f  quod  exigit.**  In  Monstraverunt  the  party  is  corn- 
er) His  Lordship  probably  aUodod  to  ^  sod  tboy  do  elatM,  dciiiaiid»  ood  iD«Ut 
|he  words  in  the  decUratioD  of  right  re-  -.  *^apoii  eU  and  slsgalar  the  premises  as 
pited  in  1  ff iM.  4r  Afory,  Se$§.  «.  e.  f .  viz. »  "  tbeir  iindoabte<l  rights  ^d  libertiea.'' 

mande^ 
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I7H.       mandett  quod  non  txigat;  he  ii  reqaired  to  skew  f>«  a 

f^Mxnt^  There  are  alao  under  title  De  eamdo  quietum  de  thnlmm  i 

•f  LeaiMR    writs  in  which  there  ie  no  euggeetion  of  a  distress.  I  Mgh 

TlHlMor  te.  ^  °™*^  mentioning,  that  there  ere  to  be  fonnd  in  S^atmlpmk 

rfLTwwEMii  of  issues  joined  upon  the  &ct  of  interruptioQ  suggettediit 

(XSkuiVi  *fit^'  I  beliere,  the  fact  of  the  taking  a  distress.  Bat,iBh 

Ltki.       instances,  there  being  no  denial  of  the  rig^t,  the  putjhiiji^ 

ment  to  recoTer  the  rigbt    Probably  it  will  be  foned  tbrfdi 

isaues  were  offered  in  cases  wherebj  atatate  dain^etBi|U 

recorered  as  well  as  the  right,  and  that  they  were  offend  tifl 

tect  the  party  from  the  damagea.     Howerer  understood,  fc 

make  a  clear  distinction  between  the  right  and  the  uakt 

pecnniary  damages  sustained  ia  respect  of  it. 

And  therefore,  neither  upon  the  reason  or  policy  of  tkb 
the  natore  of  the  remedy,  authority  in  law,  or  upon  preo^ 
can  it  he  maintained,  that  the  acdan  doea  not  lie,  or  thilf 
count  is  bad,  because  no  actual  distresa  has  been  takeiatli 
stated  to  hare  been  taken. 

The  fourth  objection  remains  to  b»  considered. 
The  ground-work  of  this  objection  is,  that  tbe  preMi^ 
to  be  quit  of  toll  does  noteztend  to  mere  freemen,  non-^wdt 
not  houseboulders,  and  not  paying  scot  and  lot  (a).  If  diiii 
so,  how  is  the  objection  upon  this  record  to  be  shaped^ 
BD  objection  in  law  to  the  preicriptioD  as  laid'!  oriii 
objection  that  the  individual  citizens  of  whom  toll  hu 
demanded,  are  not  brought  within  tbe  prescription  u 
There  is  no  opening  for  the  objection  in  either  way  upot 
record. 
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Bras  demanddd  were  cives,  is  tantamount  to  an  averment  thai       1796. 
they  wece  citisans  resident,  which  removes  all  objection.  TheMayor^Aei 

If  ctvtt  is  in  judgment  of  law  a  mere  general  term,  we  have    of  Loudon 
not  heard  upon  what  grounds  of  law  it  is  to  be  argued  without  ThtMi^or^te. 
the  assistance  of  facts  which  are  not  upon  this  record,  that  the  of  LvHsRsoif 

.  COflUBOniT 

prescription  cannot  extend  to  citizens  in  the  largest  sense  of  called  Kiiie*^ 
the  word  which  the  law  will  adopt.  It  must  be  first  accurately  ^vsii, 
defined  what  is  a  citizen ;  and  then  it  would  be  to  be  considered, 
whether  all  persons  of  that  description  were  in  judgment  of  law 
capable  of  taking  the  benefit  of  the  prescription;  and  that  must 
be  resolved  in  the  negative,  before  the  objection  to  the  pre- 
scription as  laid,  could  arise;  all  which  may  perhaps  be  matter 
for  very  serious  discussion  hereafter.  At  present  I  shall  con* 
tent  myself  with  observing,  that  the  authorities  in  the  case  of 
prisage  seem  to  have  no  necessary  application  to  the  riglit  to 
be  quit  of  tolls,  except  as  far  as  they  go  to  maintain  Sir  £c{- 
y>ard  Coke's  position,  that  a  citizen  without  residence  is  not  in 
judgment  of  law  a  citizen ;  which,  for  the  reason  I  have  given, 
will  not  assist  the  objection  to  the  prescription  as  laid. 

As  to  the  practice  of  selling  the  freedom,  and  consequently 
selling  the  franchise,  and  defrauding  the  crown  and  its  grantees 
of  their  rights,  it  is  an  answer  to  say,  that  upon  this  record, 
out  of  which  we  must  not  travel,  it  does  not  appear,  nor  can  we 
take  notice,  that  the  freedom  can  be  sold,  or  that  it  has  been 
sold  to  the  persons  described  as  citizens  upon  this  record.  The 
facts  therefore,  out  of  which  the  objection  in  law  is  to  arise, 
are  not  before  Your  Lordships. 

In  this  and  in  other  respects,  it  seems  to  be  a  mixed  consi- 
deration of  fact  and  of  law,  and  for  inquiry  by  the  jury  what 
sort  of  citizens  were  to  have  the  benefit  of  this  prescription ; 
as  it  certainly  would  be,  whether  the  individuals  had  the  quali«> 
fication  which  the  prescription  required.  Issues  having  been 
joined  upon  both  points,  and  the  jury  having  decided  upon 
them,  and  the  facts  upon  which  they  have  decided  not  being 
before  Your  Lordships,  we  cannot  advise  Your  Lordships  to 
enter  further  into  this  fourth  objection. 

This  attempt  to  revive  a  course  of  proceeding,  which,  if  not 
obsolete,  has  certainly  for  along  time  gone  into  disuse,  has  been 
tliB  subject  of  some  animadversion.  This  however  may  be  said 
for  it ;  Uiat  it  has  conducted  the  parties  by  a  very  short  road  in- 
deed, if  we  compare  this  record  with  our  modem  pleadings,  to  is- 
sues upon  what  the  parties  understood  at  the  time  to  be  the  very 

right 


£24  CASES  IN  EASTER  TERM 

1796.       right  in  dispute  with  them^  free  from  all  the  embarrassmeoU 

fWMa  or  4te  ^^^^  forms  and  words  are  too  apt  to  create.   And  I  mastttji 

•r  LoMDOH  *  that  if  these  writs  of  right  could  be  prosecuted  without  the 

^^MlL^Mff.  ddays  in  process,  essoigns,  i^c,  with  which  they  are  burtheoed, 

•fXTnBmt  it  would  be  much  for  the  benefit  of  the  suitors  that  more  of 

them  should  be  introduced  into  practice. 

Upon  the  whole  of  the  case  I  conclude,  and  am  now  to  ofe 
to  Your  Lordships  the  unanimous  opinion  of  the  Judges,  tliat 
the  matter  in  this  record  was  sufficient  to  entitle  the  original 
PlaintUrin  the  action  to  recover. 

After  hearing  the  opinion  of  the  Judges,  the  House,  on  tbe 
molioii  of  the  Lord  Chancellor,  resolved,  that  the  judgment  of 
tlw  Cout  of  Kmg*s  Bemch  should  be  reversed,  and  the  jodg* 
of  the  Court  of  Common  Pleas  affirmed. 


Clifton  v.  Gerrard. 
^s1hm«  nr^His  was  a  demurrer  to  a  declaration  in  covenant,  and  the 


question  was.  Whether  under  a  demise  of  a  coal-mine  it  i 

certain  yearly  rent ''  and  abo  one*half  part  or  share  of  all  such 

*'  sums  of  money  as  all  or  any  part  of  the  cannel  to  be  gotten 

1^  "  by  virtue  of  the  said  indenture  shall  sell  for  at  the  pit^s  mtmtk 

^iMk%f^^  '*  ^^^^  ^^  *^^^®  ^^"  *®  basket"  the  Plaintiff  (a)  was  entitled 
Wmm  mmkM  to  claim  one-half  of  such  sums  of  money  as  had  been  produced 

■Mkklt  *  ©Ttii^  ^y  ^^®  **^®  ^^  ^^^  cannel  at  other  places  tlian  at  the  pit^moutk,  it 
wtm^y  wkick  being  averred  that  the  cannel,  if  sold  at  the  pit-mouth,  would 
J^^JjJjj^^JJjJl  have  produced  above  4d.  per  basket ;  (See  the  record  at  length 
mfmUH  iuv#      upon  Error,  7  Term  Rep.  676.) 

tli<»pU?Maai.  '^®  opinion  of  the  Court  was  this  day  delivered  by 
ffr^J.  cMihi.  Eyre  Ch.  J.  We  all  agree  that  it  may  be  collected  from 
the  whole  of  the  deed  taken  together,  upon  which  this  ac- 
tion is  brought,  that  it  was  intended  that  a  proportion  of 
the  profit  upon  all  coals,  not  being  refuse  coals,  which  shoold 
be  raised  from  the  collieries  demised,  should  go  to  the  les- 
sor, the  owner  of  these  collieries.  The  question  between 
us  liHs  been,  whether  the  parties  have  used  the  proper  and 
effective  means  to  carry  this  intention  into  execution?  The 
htipulution  is,  that  the  lessor  shall  receive  a  certain  proportio^ 
of  the  price  which  the  coals  raised  shall  sell  for  at  the  pit's 
mouth.     Probably  all  the  coals  raised  were,  at  the  time  w.hea 

(«i^  There  were  oripinally  two  Pltintifia,  but  the  deaUi  of  ope  wy  •sgieitcd 
pu  <ecotU  Ucforc  jndgment. 

thisi 
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this  lease  was  made,  sold  by  those  who  raised  theftn  at  the  pit's       1796* 
mouthy  and  as  long  as  they  continued  to  be  so  sold,  the  provi-     cufton 
sion  for  securing  to  the  lessor  his  proportion  of  the  profits  v. 

Ivdnld  be  sufficient.  In  point  of  fact,  large  quantities  of  the 
coals  raised  have  for  some  years  last  past  not  been  sold  at  the 
pit's  mouth,  but  have  been  sold  at  other  places  by  those  who 
raisied  them.  My  Brothers  are  of  optniori,  that  the  change  of 
Circumstances  should  not  be  allowed  to  defeat  the  intertt  of  the 
deed,  and  that  to  effectuate  that  intent  the  words  **  shall  be 
sold  at  the  pit's  mouth"  may  be  construed  to  mean  **  shall  be 
worth  to  be  sold  at  the  pifs  mouth/'  and  I  agree  with  them  in 
thinking,  that  if  the  words  were  capable  of  that  construction, 
there  might  be  an  averment  what  the  coals  were  worth  to  b^ 
sold  at  the  pit's  mouth,  and  that  the  proportion  of  the  profit 
to  be  rendered  to  the  lessor  might  in  that  manner  be  ascer- 
tainady  and  that  this  would  support  the  present  action.  The 
point  upon  which  I  differ  from  my  Brothers  is  this :  I  am  ap- 
prehensive that  the  words  *'  shall  sell  for  at  the  pit's  mouth" 
will  not  bear  out  the  construction  which  is  put  upon  them.  I 
am  quite  satisfied  that  the  parties  did  not  mean  to  use  them  in 
such  a  sense,  but  on  the  contrary,  they  used  them  in  their 
plain  and  obvious  sense,  in  which  the  terms  of  the  covenant 
are  adapted  to  that  mode  of  selling  the  coals  raised  which  pre- 
vailed when  the  lease  was  made.  I  believe  the  substantial 
justice  of  the  case  will  be  reached  by  the  opinion  which  my 
Brothers  have  formed  upon  this  deed,  and  I  can  only  add,-  that 
I  am  sorry  I  cannot  satisfy  myself  to  subscribe  to  it. 

Per  Curiam,  Judgment  for  the  Plaintiff,  (a) 

(«)  Thif  JQdgmeDt  wu  reYen«d  apoa  error  in  the  KUtg"*  Bench.  See  7  T.  R;  676. 

Curry  r.  Walter. 

THIS  was  an  action  for  printing  and  publishing  in  the  news-  An  ection  can- 
r  9  r  D  .  .      Q^i  5^  mam- 

paper  called  "  The  Times/'  under  the  title  of  **  Law  Re-  tained  for  pub- 
ports,"  a  libel  on  the  Plaintiff.  It  imported  to  be  an  account  of  ^^^^5  *<tf  the 
an  application  to  the  Court  of  King's  Bench  for  an  information  proeeedingt  d 
against  the  Plaintiff  and  a  Mr.  Bingham,  both  justices  of  the  tice'lJiwUer" 
peace  for  Hampshire,  for  refusing  to  licence  an  inn  at  Gospori.  injoHons  tucb 
The  ground  of  the  application,  as  moved  by  Mr.  Erskine,  was  5JIiy'S\o"hc 
that  the  magistrates  had  conspired  with  the  landlord  of  the  inn-  character  of  an 

^  '^  indlvidnal.('i) 

QittBTt^  Whether  the  natter  of  jnstiflcation  ooght  not  to  be  pleaded? 

(<)  And  see  ATDoiq^reU  t.  CUritUte.  1  Camph.  S67.  Hex  ▼.  FtiAer,  9  Campb. 
565.  SlUea  w.  Nokts,  7  Eat t,  493.  503.  Hex  ▼.  Crievey,  I  M.  ic  S.  «7S.  076.  Hex 
V.  CaAUCf  S  B.  ft  A.  161. 168.    UTGreg^  f .  Tkwnitu^  9  B.&  C  91.  VJ. 

koopcr 
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1796.  keeper  to  find  a  pretence  for  refusing  him  a  licence,  thereby  to 
^j,^^^  compel  him  to  surrender  a  rery  beneficial  lease  to  his  landkwd. 
9.^  The  supposed  libel,  which  was  set  out  verbatim  in  the  declan- 
tion,  stated  the  circumstances  of  this  charge  very  dtstinctIj,tBd 
concluded  by  shewing  that  the  rule  was  not  granted,  beeuii 
there  was  no  affidavit  on  the  part  of  the  proseentor  of  the  iii> 
gistrates  having  had  due  notice  of  the  motion.  The  Defendait 
pleaded  the  general  issue,  and  at  the  trial,  after  the  Plaintf 
had  proved  the  publication  of  the  paper  in  question  by  fun, 
produced  as  witness  a  person  whom  he  employed  to  coDact 
legal  intelligence  for  the  use  of  his  paper,  in  order  to  prait 
that  the  report  was  a  true  and  faithful  account  of  what  patidi 
in  the  Court  of  Kiftg*s  Bench  upon  the  motion.  It  was  objeetod 
on  the  other  side,  that  this  defence  ought  to  have  been  put  vp» 
on  the  record,  and  could  not  be  given  in  evidence  under  tfct 
general  issue.  This  objection  however  was  overruled  by  Sfn 
Ch.  Just.,  who  in  summing  up,  told  the  Jury,  that  though  tk 
matter  contained  in  the  paper  might  be  very  injurious  to  die 
character  of  the  magistrates,  yet  he  was  of  opinion,  that  beiif 
.a  true  account  of  what  took  place  in  a  court  of  justice  wfaiek 
is  open  to  all  the  world,  the  publication  of  it  was  not  unlawftL 
The  Jury  found  a  verdict  for  the  Defendant. 

A  rule  Nisi  for  setting  aside  this  verdict  having  been  ob- 
tained on  a  former  day,  upon  two  grounds,  1st,  That  the  mtt- 
ter  given  in  evidence  did  not  amount  to  a  defence  inlaw:  and 
2d]y,  That  supposing  it  to  be  a  good  defence  it  ought  to  have 
been  pleaded  in  bar  to  the  action,  and  not  received  in  evidence 
under  the  general  issue ; 

Le  Blane  Serjt.  now  shewed  cause.  There  are  two  points  to 
be  considered  :  First,  whether  the  Defendant  was  at  libertj 
to  give  in  evidence  under  the  general  issue,  that  the  account 
of  the  case  published  was  a  true  account?  Secondly,  whether 
at  all  events  it  is  not  a  libel  to  publish  what  did  actually  pass 
in  court,  if  injurious  to  the  character  of  the  PlaintiflT?  It 
may  be  admitted,  that  a  Defendant  cannot  justify  an  assertion 
on  the  ground  of  its  being  true,  without  specially  pleading; 
such  justification.  But  in  this  case  the  libel  was  not  justified 
as  true,  but  evidence  was  merely  called  to  shew  that  the  ac- 
count published  in  The  Times  was  a  true  account  of  what 
passed  in  the  King's  Bench.  Many  cases  may  be  cited  to 
shew  that  the  Defendant  is  entitled  to  prove  the  occasion  of 
speaking  particular  words.  As  in  the  case  of  giving  the  charac- 
ter of  a  servant :  which  was  so  ruled  by  Lord  Man^idd  at  Nii 

Pritii 
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Prim$(a).  Orif  aman  repeat  an  injurious  assertion  expressing  his       1796. 
concern  of  its  having  been  made  by  another,  and  without  any  in-     *cuRinr 
teotioQof  doing  an  injury  himself  (6).    InCro.  J<ec.90.  acaseis  •• 

cited  of  a  clergyman,  who  in  his  sermon  quoted  a  passage  from 
.  Jkr^j  Book  qfMartjfrs,  scandalizing  a  person  then  present;  on  ac« 
lioti  brought  against  him,  and  the  general  issue  pleaded,  he  gave 
the  matter  in  evidence,  and  it  was  held  that  "  it  being  delivered 
.<*biit  as  a  story  and  not  with  any  malice  or  intention  to  slander 
^^any,  he  was  not  guilty  of  the  words  maliciously/'   So  it  is  not 
actionable  for  one  to  tell  another  confidentially  not  to  trust  a 
tradesman :  for  it  is  only  by  way  of  counsel.  Fanspike  v.  Clejjfioit^ 
Cro.  Eiiz. 64 1  •  The  same  doctrine  was  laid  down  by  Pratt,  Ch.  J . 
.  in  the  case  of  Herver  v.  Dawson,  Sittings  after  Term,  5Geo.3.  C.B. 
BmlL  N.  Pm  p.  8.  edit.  2.  If  the  account  published  by  the  Defend- 
'Wit  be  a  libel,  no  man  can  report  a  case  decided  in  a  court  of  jus- 
tice reflectingupon  thecharacter  of  stnother.  Supposing  the  facts 
€X>ntained  in  the  affidavits  on  which  the  motion  in  theKtng's  Bench 
was  founded  to  be  false,  the  deponents  are  liable  to  be  indicted. 
.A  counsel  is  justified  in  stating  what  appears  in  his  instructions, 
hut  he  must  not  go  out  of  his  (c)  way  to  vilify.  In  this  transac- 
tion nothing  of  that  kind  appeared.    The  Defendant  therefore 
might  lawfully  report  what  the  counsel  might  lawfully  say. 

Adair  and  Marshall  Serjts.  contrd.  1st,  The  matters  given  in 
evidence  did  not  amount  to  a  defence  in  law.  2dly,  If  they  did, 
they  ought  to  have  been  pleaded.  It  may.be  admitted,  that  the 
fiarties,  counsel  and  witnesses  in  a  cause  are  exempt  from  an  ac- 
tion of  slander,  provided  the  allegations  be  made  in  a  court  of 
competent  jurisdiction,  and  be  pertinent  to  the  cause,  Waterer  v. 
-  Frttman,  Hob.266.;  Weston  v.  Dobniet,  Cro.  Jac. 432.;  and  Astky 
▼•  Younge,  2  Burr.  807.  It  has  been  held,  that  scandalum  magna- 
/arm  would  not  lie  for  bringing  an  unfounded  charge  of  forgery 
•gainst  a  peer,  because  the  charge  was  exhibited  in  a  court  of 
justice.  Lord  Beauchamp  v.  Sir  R.  Croft,  Dy.  285.  a.  For  the 
same  reason  an  action  will  not  lie  for  a  false  charge  before  a  jus- 
tice of  the  peaee»  Ram  v.  Lamley,  Hut.  1 13. and  per  cur.  Cro.Jac. 
432.  or  for  a  false  charge  in  a  plea.  Ibid.  So  no  action  lies  against 
m  witness  for  a  fiEilse  charge.  Harding  v .  Bodman,  Hutt.  1 1 .  Brownl. 
2.  S.C  and  Buckley  v.  fVood,  Cro.  Eliz.230.  So  a  counsel  is  not 
liable  for  false  and  injurious  words,  though  not  precisely  perti- 
nent to  the  issue,  if  they  were  in  mitigation  of  damages,  and 

(m)  Edinmtd90Hx.Stetfen$oniF  Us,  ^tt.  fVeittkeritw  r.  HmokbiM^  iTtrm  Rep. 

WtHuu  after  £.  6Gf«.  S.  K.B,  Bull.  lio. 
JV.  P.  1^1 8.  ed.  f .    The  doctrine  of  the        {b)  i  Lev.  St. 
sbOTtt  cue  wu  cxpreaalj  recogoiied  in '     (c)  Brwok  ? .  AfonUf  us,  Or:  Jm.  VO^ 

he 
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ways  been  ooostmcd  fftricihr  aad^ 

m  BHui  exhibit  m  Use  charge  in  a  eovrt 

a*  feiooT  in  the  Siar-Ckamber,  Bmckkg  t.  WjHdL  4< 

jEfi2.23b.SX.  and  IM.2S7.  oranappai  of  sni 

i|  moffP/eof,  4 Co.  15.  it  is  actionable.   Itmppeuaal 

charge,  though  made  in  a  conrt  of  <joi|ietgrt  ji 
talked  of  eUewkere  at  Imrge  is  UUbmM,  4  Cm.  14,  t.{i 
Crook'n  case,  March.  76  (6),  and  this  has 
petition  to  the  King  containing 
3  IjtOH.  138.  and  of  a  petition  to  the  Hamm  mf  Cm 
v.Kimg.lSaundAZi.ic)  iLfr.240.S.C.  ISid. 
of  the  publication  of  proceedings  in  prohibitiQo. 
The  Buhap  of  ChUhesier  {d),  2  Mod.  1 18.  Imd  J 
mentioned  that  Lord  Hardwicke  gnmted  an  attad 
an  attorney  who  pnblished  his  brief  after  the  tri 
deemincr  it  a  libel.  There  was  also  an  actioD  in  thii 
the  present  Defendant,  for  publishing  an  account  < 
King's  Bench  before  Lord  Kem^on,  in  which  some  m 

i^m  versions  made  by  bis  Lordship  upon  the  Plaintiff  1 

and  Lord  Ix>ughborough,  before  whom  it  was  tried, 
and  a  verdict  was  found  for  the  Plaintiff.  The  la 
King  V.  Lord  Abingdon ,  Esp%  N.P.  Cos.  226.  is  ai 
this  point.  There  itwas  held  that  a  publication  by  1 
of  a  Hpeech  which  he  had  made  in  the  House  of  Ijo 
blaiideroiis  matter,  was  a  libel.   The  only  distincti 

yJHi  taken  between  the  cases,  is,  that  the  present  Defei 

the  Defendant  in  that  case  was  personally  interest 
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whereon  to  found  a  criminal  prosecution.    But  this  will  not  de«       1796. 
funte  him  of  his  civil  remedy;   for  in  a  declaration  for  slander     "curry" 
falad  dixit  without  malitiosi  has  been  held  sufficient.   Mercer  v.      ^  »• 
Sparkes,  Ow.  61.     Noi/  35.  S.  C.  and  Moor  459.  Anon.    Copy- 
tag  a  scandalous  matter  is  according  to  Lord  Holt  sufficient  to 
CODstitute  a  libel,  for  it  perpetuatesthememory  of  the  scandal; 
though  if  the  copy  be  made  by  a  clerk  in  writing  an  indict- 
nMnt,  or  a  student  a  note,  it  is  not  so,  because  not  done  adin^ 
fimiam.    Rex  v.  Beare,  I  Ld.Rat/m.  417.  2SalkA7l.    l2Mod. 
220.     it  is  now  perfectly  settled  that  every  one  is  answerable 
for  the  slander  which  he  reports  of  another.  Per  (a)  Lee  Ch.  J. 
G.Hall  1761.    Bull.  N.  P.  10.  Ed.  2. 

With  respect  to  the  second  point,  it  will  be  necessary  to  con- 
sider the  allegation  in  the  declaration.    The  libel  purports  to 
be  an  account  of  what  passed  in  the  Court  of  King*s  Bench,  and 
it  was  not  stated  that  the  Plaintiff  and  Mr.  Bingham  did  what 
was  there  ascribed  to  them,  but  that  certain  things  were  there 
^Mrribed  to  them.    The  truth  of  this  account  therefore,  not  the 
truth  of  the  facts  stated,  should  have  been  specially  pleaded  in 
justification.    The  general  issue  is  either  a  denial  of  the  publi- 
cation, or  that  if  published  by  the  Defendant,  the  words  are  not 
actionable.    The  rule  is,  that  where  the  Defendant  admits  the 
pablication,  and  that  the  words  are  slanderous,  but  means  to 
justify  under  the  occasion  of  their  publication,  he  should  plead 
that  justification  specially,  in  order  that  the  Plaintiff  may  have 
notice  of  the  nature  of  the   defence.     Underwood  v.  Parks, 
3Str.  1200.    This  was  done  in  Brook  v.  Montague,  cited  on  the 
cflher  side,  where  the  Defendant  pleaded  that  he  spoke  the 
#ord9  imputed  to  him  as  counsel,  and  in  Astley  v.  Yoiinge,  that 
die  scandalous  matter  was  contained  in  an  affidavit  made  by  the 
Defendant  in  the  King^s  Bench  in  his  own  defence.     The  pre- 
ientdifiers  materially  from  the  cases  relied  on,  viz.  of  a  mistress 
giring  in  evidence  her  being  called  on  for  a  character  of  a  ser- 
w%ni,  and  of  a  friend  having  spoken  of  a  tradesman's  credit  by 
way  of  advice ;  in  those  cases  the  parties  uttering  the  imputed 
icandal  had  a  duty  to  fulfil,  which  this  Defendant  had  not. 

The  Court  were  of  opinion  that  this  action  could  not  be  main- 
fciuned,  but  some  doubts  being  entertained  upon  the  bench  whe- 
tiker  the  matter  of  justification  ought  not  to  have  been  pleaded, 
the  case  stood  over ;  and  no  judgment  was  ever  given.  (6). 

(«)  ViA»  etUnn  Davis  ▼.  LiwUf  7  Term    made  by  Lawrence  J.  in  bis  jndinnent 
m.  17.  on  the  case  of  Tk$  King  ▼.  fVright,  QTerm 

(§)  See  tbe  reference  to  tbis  ease    Rep,  i99» 

VOL.   I.  MM 
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REGULE  GENERALES. 

I  r  15  oiDBRED,  That  from  and  after  the  last  day  of  thb 
^  present  Term,  no  fines  which  shall  appear  to  have  been  ac- 
knowledged more  than  twelve  calendar  months,   shall  be  per- 
mitted to  pass  the  King^s  Silver  Office  without  a  rule  of  tbe 
Court,  or  an  order  under  the  hand  of  the  Lord  Chief  Justice 
or  some  other  Judge  of  this  Court ;  and  that  where  the  conu- 
lor  or  conuzors  shall  be  all  living  at  the  time  of  making  the 
application  for  such  rule  or  order,  an  affidavit  shall  be  made 
thereof.    And  in  case  any  or  either  of  the  conuzors  of  such 
fine  should  not  then  be  living,  an  affidavit  shall  be  made 
stating  the  time  of  the  death  of  such  conuzor  or  conuzors,  and 
tae  application  in  such  case  for  a  rule  or  order  that  the  said 
n^e  may  pass  the  Kwg*$  Silver  Office  shall  be  made  to  the 
iVurt  bv  motion,  if  in  Term  time,  or  if  in  Vacation  to  the  Lord 

m 

Chief  Justice  or  some  other  of  the  Justices  of  this  court,  at 
k«5  cliambers ;  and  that  the  rule  or  order  in  such  last-men- 
txHicd  case*  when  obtained,  shall  be  filed  with  the  pradpe  and 
i^accfd  of  the  fine,  at  the  King^s  Silver  Office. 

By  the  Court, 

Ja.  Eyre. 

F.  BULLBB. 

J.  Heath. 

G.  ROOKE. 

\\  T  5  o  R  D  E  B  E  D,  That  ffom  and  after  the  first  day  of  the  next 

I I  lui.  in  all  actions  requiring  bail,  the  Defendant  shall  not  be 
)K  nnitted  to  enter  into  the  recognizance;  but  the  bailshall  each 
(»f  them  enter  into  a  recognizance  of  double  the  sum  sworn  to.(fl) 

By  the  Court. 

J  Eyre. 

F.    BULLEI' 

J.  Heath. 
G.  RooiE' 

(u)  Uowell  T.  IVyke^  \  B.&  B.  4M. 


Ill  this  term  Samuel  Shepherd o(  the  Inner  Temple,  Esq.  vai 
called  to  the  honourable  degree  of  Serjeant  at  Law,  and 
gave  rings  with  this  motto, 

"  Legibus  Emendes.'' 
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ARGUED  AND  DETERMINED 


1796. 


IV 


HE  COURT  OF  COMMON  PLEAS, 


IN 


Trinity  Term, 


the  Thirty-sixth  Year  of  the  Reign  ^of  George  III. 


«■» 


on  the  several  demises  of  Potter  and  Others  v.     June  ut. 

Archer  and  Another. 

s  ejectment,  for  certain  premises  in  the  parish  of  Totten-  TensDt  for  life 
im  in  the  county  of  Middlesex,  came  on  to  be  tried  be*  fo^^i^e^f^ 
t/re  Ch.  J.  at  the  sittings  after  Hilary  Term  1796,  when  and  before  the 
ict  was  found  for  the  Plaintiff,  subject  to  the  opinion  ^f\\^l^txm^^%- 
•urt,  upon  the  following  case: —  the  trustees  of 

icis  Bowyer  being  seized  of  the  tenements  and  premises  in  mm,  tbao  an*^ 
^laration  mentioned,  in  his  demense  as  of  fee,  by  his  will,  infant,  con- 
he  2\sto(  January  1779, duly  executed  and  attested  as  the  the  rent  re- 
uires  for  passing  real  estates,  devised  the  said  tenements  •«'^^*«'.  *«"*  b'l 
emises  unto  his  nephew  Thomas  Bower  for  his  life ;  re*  age,  lellt  the 
2r  to  Thomas  Elde,  Stephen  Martin  Leake,  and  William  P"»««>y 

*       .  .  auction;  in  the 

:er,  in  trust  to  preserve  contingent  remainders;  remainder  conditions  of 

mas  Bowyer  Bower  (the  son  of  Thomas  Bower,)  for  his  mUel^are^de- 

mainder  to  the  heirs  male  of  the  body  of  Thomas  Bowyer  dared  to  be 

remainder  to  the  younger  children  of  the  said  Thomas  '"aie^and  in* 

and  remainder  to  the  right  heirs  of  Thomas  Bower  for  ****  convey- 

°  ance  to  the 

purchaser  tho 
pferred  to  sis  in  the  possession  of  the  lessee ;  and  in  the  covenant  againit  iocnmbrances 
«  is  excepted ;  the  purchaser  mortgages,  and  in  the  mortgage  deeds  the  like  notice  is 
F  the  lease,  and  tlie  mortgagees  for  some  time  receive  the  rent  reserved ;  held  that  the 
lired  with  the  intere&t  of  the  tenant  for  life,  and  that  the  notice  since  tai^en  of  it  did 
Ate  as  a  new  lease. 

M  M  2  ever 
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ever.    The  said  testator  afterwards  died  without  rcroking  or 
altering  his  said  will,  so  seized  of  the  said  tenements  and  pre- 
mises with  the  appurtenances ;  by  virtue  whereofthe  said  Tho* 
mas  Bincer  entered  aad  became  seized  of  the  said  tenements  for 
his  life.    And  being  so  seized  by  indenture  of  lease,  made  on 
the  2oth  of  Septamber  1784,  between  the  said  TAoiraa^  Bowtr  of 
the  one  pan,  and  Thoma%  Archer^  since  deceased,  of  the  other 
pan.  and  bcxriiir  dais  the  same  ?5th  September  1784,  the  said 
Tiamat  Boner  npmiw^  unto  the  said  Thomas  Archer^  his  exe- 
.amnnikmRin^  and  assigns,  the  said  tenements  and  pre- 
ir  BDiL  titt  sauK  ra:o  the  said  Thomas  Archer,  bis  ex- 
:Tn^  xiiif  tssigns,  from  the  feast  of  S^  Michael 
K.TT  -i»D;iu:  :ie  date  thereof,  for  the  term  of 
r:  :V.:owing,  at  the  yearly  rent  of  90/., 
TTsicr^.  K  ii-r>?;a   mentioned;  by  virtue  whereof 
'mme  J.**r»cr  entered  and  was  possessed  thereof.    In 
It  .Vnwcnr  :n   the  year  1790.  Thomas  Bower,  the 
*«►  w^juc  Ticmas  Boicyer  Bower,  his  son,  then  an 
ae  5^  :m*tet5  named  in  the  said  will  received  the 
^^Tffic  yrm  :Je  said  Thoma$  Archer,  which  became  dae 
T'!?*'.  icconling  to  the  terms  of  the  said  lease, and 
3j  -tio*!**?  the  same  rent,  as  reserved  by  the  lease,  half 
laoi  Xitnuefmus   1792,  at  which  time  the  said  Thomas 
'mvm;r  attained  his  age  of  21  years  in  the  month 
,'  It  :iie  >ame  }.teur,  and  having  previously,  and  after  he 
r^tr^f  .^  .\ct^»  ^uiiWred  a  recover)-  thereof,  and  declared  it  to  the 
i?i5:  :*  'i»:-..>^U  II  ct.-.'  >oid  ilie  said  premises  to  Samuel  Poiterhj 
Tai)x:c  iiic\ii^).     lu  the  conditions  of  sale  by  which  the  premises 
%?fi.-r  >oi*i  :o  Jk»  ^iv.i  Sumtnl  Potter,  it  was  declared  that  the  sale 
%;fcs.<i.^tri  -••  Jie  Hiiii  uase  to  the  sold  Thomas  Archer,  and  the  con- 
%',i.s  ict.  .^*  the  purchaser  was  by  indentures  of  lease  and  release. 
^i»u- u  4:Ki -'Mvi*?  respectively  on  the  20th  and   21st   November 
\  'V-".      tS*    r^^c-ase  of  three  parts,   between    Thomas  Bowyer 
iS'*^  ci*:>^  cirst  part,  Thomas  Smith  Esq.  of  the  second  part. 
ttv!  S/*wiv.'  l\4Ur,  linen-draper,  of  the  third  part;   after  recii- 
if>;  ,>^t  tie  said  Thomas  Bowyer    Bower,  on  the  (5th  J«/y  last, 
gt-s^  s''A^t<^  th<*  messuage  or  tenement  and  farm  aftermentioned. 
^•i.*^  t'v  *i^j  urtenances,  to  be  put  up  to  sale  by  public  auction 
;jfc'.  t^^'^T^xvifV  sn\}ect  to  the  lease  therein  ajter  mentioned,  and 
.\-  Ji  Jv<  Nnu  or  quit  rent  of  2/.    IO5.  payable  thereout  to  the 
S.AV*   Hv^wjcs  Str:ith,  as  lord  of  the  manor  of  Tottenham;  that  at 
,<  x\\^  **i^  the  said  Samuel  Potter  bid  for,  and  being  the  highest 

bidder. 
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bidder,  was  declared  the  purchaser  thereof  {subject  as  aforesaid),        1796. 
at  the  price  of  3,220/.  exclusive  of  the  timber,  which  was  to  be     doe  den. 
taken  at  a  fair  valuation ;  and  that  the  timber  had  since  been      Potter 
valued  at  146/.  5^.  2d.  and  that  Mr.  Potter  had  also  agreed  with     Akcbks. 
Mr.  Smith  for  the  purchase  of  the  fee-farm  rent  for  76/.;  witnes-* 
sed,  that  in  consideration  of  the  purchase  monies  paid  in  manner 
therein  mentioned,  the  said  Thomas  Bowt/er  Bower  and  Thomas 
Smith  did  convey  the  said  messuage  or  tenement  and  farm,  and 
the  said  quit-rent  by  the  description  therein  mentioned;  ali 
which  said  premises  were  then  in  the  tenure  or  occupation  o/*  Thomas 
Archer  or  his  assigns,  at  and  under  the  yearly  rent  of  90/.;  and 
were  under  lease  to  him  for  a  term  of  21  years,  which  would  expire 
at  Michaelmas  day  1805,  together  with  the  appurtenknces,  to 
bold  the  same  unto  and  to  the  use  of  the  said  Samuel  Potter,  his 
heirs  and  assigns,  for  ever,  discharged  of  the  said  quit-rent  of 
2/.  IO5.    Mr.  Bftwyer  Border,  by  the  said  indenture,  also  entered 
into  the  usual  covenants  of  a  seller;  and  in  the  covenant  for 
peaceable  enjoyment,  the  rents  and  profits  were  to  be  received 
by  the  purchaser  from  the  29th  September  then  last;  and  in  the 
covenant  against  incumbrances,  the  said  lease  to  the  said  Thomas 
Archer, ybr  ifie  term  of  2]  years,  which  would  expire  at  Michael-» 
mas  180/i,  was  excepted.  By  indentures  of  lease  and  release,  dated 
and  made  on  the  22d  and  23d  November  1792,  the  above  pre- 
mises were  mortgaged  by  the  said  Samuel  Potter  to  Benjamin 
Fuller,  Matthew  Hancock,  and  Richard  Shaw,  Esqrs.  for  securing 
2000/.  and  interest;  and  in  the  description  of  the  parcels,  and 
the  covenant  against  incumbrances  there  was  the  like  notice  taken 
rfthe  lease  to  the  said  Thomas  Archer  115  in  the  conveyance  to  the 
Maid  Samuel  Potter.  The  abovementioned  mortgagees  have  been 
in  receipt  of  the  rents  ever  since  their  mortgage,  and  have  re- 
ceived the  same  of  Thomas  Archer  the  lessee  half-yearly  ^LtLady-* 
fiay  and  Michaelmas  down  to  Michaelmas  1793.   The  Defendants 
ftre  the  personal  representatives  of  the  said  Thomas  Archer  de- 
ceased, and  as  such  are  in  the  possession  of  the  premises.  On  the 
24th  day  of  March  1 795,  a  notice  subscribed  by  the  lessors  of  the 
PlaintiflT,  Richard  Shaw,  Samuel  Potter,  Benjamin  Fuller,W[idMat'> 
tktwHancockf  was  served  on  the  Defendants,  by  which  notice  they 
were  required  to  deliver  up  the  possession  of  the  said  premises  oa 
tihe  29th  d^iv  of  September  then  next.  Under  these  circumstances, 
the  question  reservetl  for  the  consideration  of  the  Court  was^ 
•Whether  the  Plaintiff  was  entitled  to  recover  possession  of  the 
6^d  premises?  And  if  the  Court  should  be  of  opinion,  that  he 
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^^^^'       was,  then  the  verdict  to  staod,  and  judgment  to  be  entered  thcrci 
D(\B  denu     ^^  ^^^  ^^^  i  ^^^  if  the  Court  should  be  of  opinion  that  the  Plain- 
PoTTER      tiff  was  not  entitled  to  recover,  then  a  nonsuit  to  be  entered. 
Archm.         Heywood  Serjt.  for  the  Plaintiffs.   It  has  been  repeatedly  de- 
cided, that  where  tenant  for  life  leases  for  a  term,  the  lease  ex- 
pires with  his  life.     Doe  v.  Butcher,  Doug.  61.     Roe  v.  IVori, 
I  H.  BL  97.     If  the  Defendants  mean  to  rely  on  the  recitals 
in  the  indentures,  the  case  in  Bendioe*s  Reports  (a),  pL  13-  may 
be  referred  to,  where  it  was  held,  that  a  lease  which  had  he^ 
forfeited  to  the  crown,  could  not  be  set  up  by  a  reference  to  snch 
lease,  in  another  lease  from  the  crown,  to  a  third  person,  to 
commence  from  the  expiration  of  the  term  of  years  for  which 
the  forfeited  lease  was  granted. 

fVilliams  Serjt.  for  the  Defendants.  I  admit  the  doctrine  laid 
down  in  the  cases  cited  from  Douglas  and  1  H.  Blackstone,  but  I 
contend,  that  it  is  not  necessary  to  the  creation  of  a  lease,  that 
the  lessee  should  be  a  party  to  the  instrument  by  which  it  ii 
created.  If  one  grant  a  lease  to  J.  by  deed  poll,  A.  will  not 
be  a  party  to  the  deed.  The  release  of  November  1792  amoanti 
to  a  new  grant ;  for  after  reciting  the  sale  of  the  premises,  and 
the  reservation  of  the  fee-farm  rent,  it  witnesses  that  in  consi- 
deration of  the  purchase  money,  the  vendor  conveyed  sobjeet 
to  the  lease  of  the  Defendant.  The  lease  therefore  is  not  merely 
mentioned  in  the  recital,  but  in  the  operative  part  of  the  deed: 
and  the  party  by  the  express  terms  of  it  took  a  new  lease,  to  ran 
from  the  date  of  the  deed  to  Michaelmas  1^05.  The  vendor 
and  vendee  both  meant  the  lease  to  have  existence,  and  the 
latter  taking,  subject  to  the  lease,  paid  for  the  premises  ac- 
cordingly. If  this  was  the  intent,  the  words  amount  to  a  new 
grant.  Besides,  Potter  has  concluded  himself  from  entering  up- 
on Archer  by  his  acceptance  of  the  deed,  and  if  he  cannot 
enter  he  can  maintain  no  ejectmept.  Now  it  Potter  can  maintain 
no  ejectment,  neither  can  the  mortgagees,  for  the  mortgage  deed 
also  notices  the  lease.  In  Goodright  v.  Strathan,  Doug.lA.  note 
[17]  and  Cotvp.  201.  S.  C.  a  lease  void  in  its  commencement,  was 
held  to  be  set  up  as  a  new  lease  by  subsequent  circumstances. 

The  Court  were  of  opinion,  that  the  Plaintiff  was  entitled  to 
recover,  and  JB  ii//er  J.  observed,  that  although  a  person  mighttake 
a  i  uture  interest  as  remainder-man,  under  a  clause  contained  in  an 

(<i)  The  cnntt  »  to  he  fonnd  in  ihhi    soinr  cases  reported  by  Jattic«  Ofl//iuH, 

pail  of  LinU toe's  /Ctfo/M  which  iollows    and  al.»o  tu  N.  Uendtpc^  pL  160.  ^38. 

TJ  aidcDtme 
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indenture  to  which  he  was  no  party,  yet  that  it  did  not  follow 
'  that  a  present  interest  could  be  so  taken,  {a) 

Per  Curiam,  Judgment  for  the  Plaintiff. 
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(«)  In  Co.  Uli.tSl,  9.  is  tbt  followiuff 
]Mi»M|Ce  tA  the  Mme  effect.    '*  And  al- 

*'*  beit,  be  in  the  remainder  be  no  party 
**tc  the  indentnre  (the  partten  tberenn- 
**  to  odU  beifiK  thelettorand  the  tenant 
**  imw  life)  yet  whfn  he  in  the  remainder 
'^eatercth   and  axreeih    to   have  the 

'  **  laiuU  bv  force  of  the  indenture,  he  is 

.<•  boQod  to  perform  the  eondttions  con- 
**  taiaed  in  the  indenture.  .  And  here  is 

'**  alio  a  difersitie  to  be  understood,  that 
'^aay  estraoffer  to  the  indenture  may 
**  take  by  way  of  remainder,  bqt  he 

>*  cannot  ia  this  case  take  any  present 


**  estate  in  possession,  because  he  is  an 
"  estranger  to  the  deed.'*  So  in  GUbg 
¥.  Copley^  S  Lev.  1 39.  tlie  same  doctrine 
is  laid  down  by  Livin$  Justice,  wbo 
says,  *'  est  un  common  erudition  que  un 
"  que  n*est  party  ft  un  fait  inter  parties 
*'  ne  pent  prender  per  un  fait  nisi  per 
<*voy  de  remainder;'*  and  he  cites 
Cooker  ▼.  Child,  which  is  to  be  fomia 
f  Lev.  74.  Lord  Holt  al^o  in  Salter  ▼. 
KU/nly,  Cartk,  77.  held, «'  that  one  party 
"to  a  deed  could  not  covenant  with 
'*  another  who  was  no  party,  but  a  mere 
**  stranger  to  it.'* 


179G. 

Dor  dem. 
Potter 

ARcniK. 


Blyth  V,  Harbison. 

THE  Defendant  in  this  action  was  arrested  by  the  Sherifi^*of 
lAncolmhire  on  a  writ  returnable  in  Hilary  Term  1706,  and 
•detained  in  custody;  on  the  20th  of  Aprt/in  Easter 'Verm,  a 
'declaration  was  entered  in  the  Prothonotary's  Office,  and  a  rule 
to  plead  given,  but  no  copy  of  the  declaration  was  delivered 
either  to  the  prisoner  or  his  gaoler  till  the  10th  of  A/ay,  which 
was  the  day  after  Easter  Term  expired.  The  Defendant  con- 
ceiving that  the  Plaintiff  was  bound  not  only  to  enter  the  de- 
claration, but  to  deliver  a  copy  of  it  within  the  Term,  and  that 
without  such  delivery,  he  could  not  be  said  to  have  declared, 
took  out  a  summons  for  a  supersedeas  before  Buller  J.,  who  di- 
rected him  to  make  his  application  to  the  Court.  Accordingly 
a  rule  Nisi  having  been  obtained  for  his  discharge : 

Le  Blanc  Serjt.  now  shewed  cause,  and  contended  that  though 
by  the  rule  of  this  Court,  E.  b  W^.  ^  M.  Reg.  3.  a  prisoner  be 
entitled  to  his  supersedeas  unless  the  declaration  be  entered  in  the 
office  before  the  end  of  the  Term  next  after  that  in  which  the 
process  is  returnable,  yet  that  the  copy  of  the  declaration  is  not 
required  by  that  or  any  other  rule  to  be  delivered  to  the  prisoner 
within  the  Term ;  that  the  6th  section  ofthe  rule  allows  the  Plain- 
tiff ten  days  after  Easter,  and  twenty  days  after  every  other 
Term,  to  file  his  affidavit  of  the  delivery  of  the  copy,  either  of 
which  periods  is  more  than  sufficient  for  the  purpose  of  filing  the 
^ifiidavit,  and  was  therefore  certainly  allowed  that  the  Plaintiff 


JummAUu 

A  prisoner  in 
custody  on 
nMsne  process, 
issnpersedable^ 
unless  a  copy 
of  the  declara- 
tion be  deliver- 
ed  before  the 
end  of  the 
Term  after  tlie 
process  is  rc^ 
tamable. 
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1796.      might  have  time  to  deliver  the  copy  of  the  declaration  after  die 
"^[^^     expiration  of  the  Term ;  that  if  this  application  should  be  granted, 
V.  a  Plaintiff  might  be  obliged  to  declare  some  time  before  theie- 

cond  Term  is  expired  (till  the  last  hour  of  which  he  is  en- 
titled to  delay  his  declaration),  for  wherever  the  prisoner  should 
be  in  the  custody  of  a  sheriff  of  a  distant  county,  it  would  be 
necessary  that  the  declaration  should  be  filed  some  days  be- 
fore, in  order  that  the  copy  might  be  sent  into  the  country  and 
delivered  in  due  time.  He  trusted  therefore,  that  the  Cooit 
would  not  abridge  the  Plaintiff  of  any  portion  of  bis  privilege. 

Runnwgton  Serjt.  i';  support  of  the  rule,  relied  upon  the  esta* 
blished  practice  of  the  Court,  and  upon  the  statute  4  Sf  6  B^.lf 
3f.  c.  21.  s,  2.  which  h^  contended  was  compulsory  on  the 
Plaintiff  as  to  the  delivery  of  the  copy  of  the  declaration  within 
the  second  Term,  that  being  the  time  appointed  not  only  for 
declaring,  but  also  for  delivering  the  copy,  according  to  the 
true  construction  of  the  statute:  that  if  it  were  otherwise,  great 
inconvenience  would  ensue,  no  other  time  being  limited  forthe 
delivery  of  the  copy,  at  least  till  the  ten  days  allowed  for  filing 
the  affidavit  had  elapsed :  That  the  prisoner  had  no  other  meant 
of  knowing  that  the  declaration  had  been  entered  at  the  office, 
and  could  therefore  take  no  steps  to  obtain  his  supersedeas, 
even  where  the  Plaintiff  had  neglected  to  declare  within  the 
Term.  He  urged  also,  that  the  delivery  of  the  declaration  was 
the  most  essential  part  of  declaring,  Strickland  v.  Hodgson^ 
Coke's  Cas.  Prac.  114.,  and  that  the  Defendant  could  not  other- 
wise know  what  to  plead. 

The  Court  entertaining  some  doubt  on  the  effect  of  the  rule 
of  E.  5  JV.  8f  M.  5.  6.  took  time  to  consider :  And  on  this  day 
the  unanimous  opinion  of  the  Court  was  delivered  by 

Eyre  Ch.  J.  This  will  be  found  to  be  a  question  upon  the 
construction  of  the  statute  4  3f  5  W.  Si  M.  c.  21.  rather  than  of 
the  rule  referred  to.  That  act  is  entitled  an  act  for  deliverins: 
declarations  to  prisoners.  Itrecites,  thatby  the  course  of  practice 
in  the  respective  Courts  at  Westminster,  after  the  Plaintiff  in  any 
writ  had  been  at  great  charge  to  arrest  a  Defendant,  which  De- 
fendant, for  want  of  bail,  had  been  committed  to  gaol,  unless  the 
Plaintiffshonld,  before  the  end  of  two  Terms  next  after  the  arrest, 
cause  the  Defendant  by  writ  of  Habeas  CA>rpus  to  be  removed,  to 
becharged  in  Courtwithadeclaration,  such  prisoner  should  upon 
common  bail  or  appearance,  by  attorney,  be  discharged.  Itthere* 
fore  provides,  that  if  a  person  be  taken  or  charged  in  custody  at 

the 
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he  sail  of  another,  upon  any  writ  out  of  the  Courts  at  Westma-  1796. 
ier,  and  imprisoned  or  detained  in  prison  for  want  of  sureties  for  ^j^^rti 
lis  appearance  to  the  same,  the  Plaintiff  shall  and  may  by  virtue  «. 

)f  that  act,  before  the  end  of  the  next  Term  after  the  writ  shall  ^^*»'»«»' 
)e  returnable,  declare  against  such  prisoner  in  the  court  out  of 
vhich  the  writ  shall  issue,  and  shall  or  may  cause  a  true  copy 
liereof  to  be  delivered  to  such  prisoner  or  to  the  gaoler ;  to  which 
leclaration  the  prisoner  shall  appear  and  plead,  and  if  he  does 
lot,  the  Plaintiff  shall  have  judgment  in  such  manner  as  if  the 
;)ri8oner  had  appeared  in  the  said  court,  and  refused  to  answer 
>r  plead  to  such  declaration.  Here  is  a  new  mode  of  declaring 
igainst  a  prisoner  substituted  in  the  room  of  the  old  course, 
irhich  was  to  bring  him  up  and  charge  him  with  a  declaration. 
The  new  mode  is  declaring  in  court,  and  delivering  a  copy  of 
the  declaration  to  the  prisoner  or  gaoler ;  as  to  the  time,  there  is 
in  effect  no  alteration.  By  the  old  course,  they  were  to  bring 
op  the  prisoner  to  charge  him  within  two  Terms ;  in  the  new 
mode  they  are  to  declare,  &c.  before  the  end  of  the  next  Term 
after  the  writ  shall  be  returnable.  The  statute  goes  no  further 
than  to  direct  in  general  terms,  that  the  prisoner  shall  appear 
and  plead  to  this  declaration,  and  in  default  the  Plaintiff  is  to 
have  judgment  as  if  the  prisoner  had  appeared  and  had  refused 
to  answer  or  plead.  I'he  prisoner  is  to  appear  and  plead  ac^ 
carding  to  the  course  of  the  court.  The  effect  of  this  branch 
of  the  statute  is  simply  to  establish,  that  in  this  form  the 
Plaintiff  is  to  declare^  that  this  shall  be  the  declaration  to 
which  the  prisoner  shall  appear  and  plead.  The  course  of  th« 
court,  as  to  the  prisoner  appearing  and  pleading,  is  governed 
by  practice,  and  by  several  rules,  and  amongst  others,  by  a 
rule  of  Easter  Term  oJV.  8^  M.  /teg.  3.;  which  (after  providing 
that  the  copy  of  the  declaration  shall  not  be  delivered  to  the 
prisoner  before  the  return  of  the  process)  provides  that  no 
rule  shall  be  given  for  the  Defendant  in  custody  to  appear 
and  plead  to  any  declaration,  until  an  affidavit  be  filed  with 
the  proper  secondary  of  the  delitery  of  the  copy  of  such  de-* 
:laration,  and  of  the  time  when,  and  the  person  to  whom  the 
lame  copy  was  delivered.  The  filing  of  this  affidavit,  an4 
delivery  of  the  copy,  were  first  introduced  here  for  a  purpose 
collateral  to  the  mode  of  declaring.  Then  follows  the  rule, 
that  if  the  declaration  be  not  entered  or  left  in  the  office 
i)efore  the  end  of  the  next  Term  after  the  writ  be  returnable, 
md  affidavit  made  and  filed  in  manner  aforesaid,  before  the  end 
>f  twenty  days  after  such  Tern^  {Easter  Term  excepted,  and 
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17%.       within  ten  days  after  Easter  Term)  the  prisoner  shall  bedis* 
gj^^^^       charged  upon  the  entering  of  his  appearance  with  the  propei 
V.  officer,  by  writ  of  supersedeas,  according  to  the  ancient  practice 

iUasisox     ^f  ^IjJ^  Court.    This  rule  adds  a  new  term  to  the  rule  for  de- 
claring as  laid  down  by  the  statute:  by  the  statute  they  were  to 
declare  and  leave  a  copy  before  the  end  of  the  next  term,  now 
they  are  also  to  file  the  affidavit  of  the  delivery  of  the  copy 
within  a  limited  time.    If  they  do  not  declare  and  leave  a  copjf 
within  the  time  limited,  the  prisoner  is  supersedable.     In  tk 
present  case  the  Plaintiff  has  declared  in  time,  and  has  filed 
his  affidavit  in  time,  but  he  has  not  left  a  copy  in  time.    The 
8  8c  9  WUi.  3.  c.  27.  s.  13.  which  respects   prisoners  in  tte 
F/eet,  was  probably  made  in  consequence  of  a  doubt  whether 
the  former  statute  extended  to  them,  and  provides  that  it  shall 
be  lawful  for  any  person  after  filing  or  entering  a  declaration 
with  the  proper  officer,  to  deliver  a  copy  of  such  declaratio&'to 
the  defendant,  or  to  the  officer  of  the  F/eei,  and  after  rok 
given  thereupon,  to  be  out  in  eight  days  at  most  after  deliveiy 
of  the  copy,  and  affidavit  made  of  the  delivery,  to  sign  judg- 
ment, as  if  the  defendant  had  been  actually  charged  at  the  bv 
with  the  action.     Here  filing  and  entering  the  declaration  with 
the  proper  officer,  and  delivering  the  copy,  is  made  sufficient, 
and  from  hence  we  may  collect,  that  declaring  in  the  statute 
4  8^  5  ff,  t^  M.  and  filing  or  entering  the  declaration  with  the 
proper  officer  in  this  statute  mean  the  same  thing ;  and  to  both 
ii*  superadded  delivering  a  copy,  as  that  which  shall  be  tan- 
tamount to  the  ancient  mode  of  charging  with  a  declaration. 
In  the  rule  of  Easter,  8  Geo.  1.  which  respects  the  declaring 
against  prisoners  who  have  surrendered  in  discharge  of  their 
bail,  and  provides  that  the  Defendant  shall  be  entitled  to  his 
supersedeas,  unless  the   Plaintiff  shall  declare  against  the  De- 
fendant within  two  Terms  after  the  render,  the  language  is 
simply,  *' shall  declare;**  but  this  includes  filing  or  entering 
the  declaration  and  delivering  the   copy.     This  may  be  col- 
lected from  the  case  of  Chvey  and  Watts,  2  BL  786.  where  the 
Court  ordered  a  supersedeas,  because  the  declaration  was  not 
delivered  to  the  party  himself  or  to  the  turnkey  in  time.   Tbtt 
was  a  stronir  case,  for  the  declaration  had  been  delivered  in 
time  to  the  Defendant's  attorney,  the  Defendant  having  put  in 
special  bail  by  attorney,  and  afterwards  surrendered.    Respect- 
ing detainers  of  prisoners  in  the  Fleet,  it  is  ordered  by  another 
rule,  that  no  copy  of  a  declaration  delivered  at  the  Fleet  prisoii 
agiiiiist  any  pcrbon  there  shall  be  a  sufficient  charge  to  hold  sucfi 
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isoner  to  bail,  or  to  detain  such  prisoner  for  want  of  bail,  un-       1796. 

15  an  affidavit  to  hold  to  bail  is  made  and  filed,  and  an  indorse-     'bIytb' 
SQt  made  by  the  prothonotary  upon  such  copy  of  the  declara-  v. 
>n,  signifying  the  sum  of  money  specified.    Here  the  entering       ^"*"®"- 
i^  filing  the  declaration  is  dropped,  and  the  delivery  of  the  copi/ 

'the  declaration  is  considered  as  the  essence  of  the  declaration, 
KOugh  doubtless  the  declaration  would  still  be  to  be  entered  in 

16  Prothonotary^ %  office.  There  was  a  case  of  Prime  and  others 
•  Moore,  in  Karnes  notes  of  practice,  ;).392,  where  the  Court 
tt  aside  the  proceedings  against  a  Defendant,  who  had  been 
irved  with  a  copy  of  process,  and  had  become  a  prisoner  before 
^claration,  the  Plaintiff  having  entered  an  appearance  for  him 
oording  to  the  statute,  and  left  a  declaration  in  the  office,  and 
r«n  him  notice  of  it;  the  Court  being  of  opinion,  that  thede- 
Lxation  ought  to  have  been  delivered  at  the  Fleet:  which  is 

ifther  proof,  that  delivery  of  the  copy  of  the  declaration  is  cen- 
tred as  an  essential  part  of  declaring  against  a  prisoner.  It 
IM  been  thought  so  essential,  and  so  much  more  essential  than 
^  entry  of  the  declaration,  that  in  Strickland  v.  Hodgson, 
^Doke*s  Rep,  1 14.  and  Barnes,  372.)  it  was  held,  that  a  decla- 
-"ion  against  a  prisoner  in  a  county  gaol  need  not  be  entered 
fch  the  prothonotary  before  the  delivery,  but  that  it  must,  be- 
""^  it  is  filed  with  the  secondary,  which,  it  is  said,  means  any 
cie  before  rule  to  plead.  But  to  prevent  mistake,  I  would  ob- 
cr*ve,  that  this  case  does  not  seem  to  apply  to  the^question, 
^at  shall  amount  to  declaring  in  due  time?  We  are  all  there- 
^-e  of  opinion,  that  the  Defendant  in  this  case  is  supersedable, 
iC^ause  the  Plaintiff  did  not  deliver  a  copy  of  the  declaration 
■ore  the  end  of  the  term  after  the  process  was  returnable. 
^er  Curiam,  Rule  absolutci. 

Jumt  15th. 

Bolton  r.  Puller  and  Others,  Assignees,  ijrc.  a  B  c  iiD 

r^EovER  for  two  bills  of  exchange;  one  of  4000/.  and  one  of  wtre  partiwrt 

^   398/.  85.  3//.  bouse  at  LUer^ 

My  ftad  C,  tc  O.  also  carritd  on  a  teparatc  mercaatito  eonceni  in  Ltmdam ;  J.  9.  baTiof  accepted 
lit  payable  at  the  honse  of  C.  4r  O,  employed  J,  O,  C,  tf  O.  to  get  tbera  paid  accordingly»  and 
Jfmtd  to  depo^iii  with  thf m  good  biHii  indorsed  by  bin,  for  the  purpose  of  enabling  them  to  to 
k  S  A>  B.  C,  if  D,  debited  J.  5?.  in  account  for  bis  acceptances,  and  credited  him  for  all  the  bills 
bnelB  he  depo^iited ;  some  of  the  bills  so  deposited  by  J.  S.  were  remitted  by  A.  B.  (\  if  U,  to 
.  Jjp  D.  npon  the  iceneral  acconnt  between  the  two  hoones,  and  before  any  of  the  acceptances  of 
.  it  became  due  both  houses  failed,  i^d ./. S»  was  obliged  to  pay  hi»  oifu  acceptances;  held  that 
m  aaiigueeM  of  C.  if  D.  were  entitled  to  retain  against  •/.  •^.  the  bdl<  remitted  to  then  by  A.  B. 
.  Sjf  D,  Held  aUo,  that  it  made  no  difierence  that  one  of  the  bilb  remitted  did  not  arrive  iu 
Qiiilon  till  after  the  bankruptcy  of  C.^  D.  though  sent  by  A,  B.  C.  ^  O,  before  that  efcnt.  («) 

<«)  Vide  Cur  At  airs  ▼.  Bales,  SCampb.  501.  Co/Zias  ▼. /^/<«rlui,  post,  649.  Jtumtd 
French^  IS  East,  317.  S23.    l^nUiamit  v.  Ererrli,  j  1  Ratf, '58«— 594.    Scott  v, 
^^«sMm,  15  Enst,  4t8«  436.  Besaff^fui  v. /rr«f|r,  6  Taunt.  597.  Tkomiutmv.aifesf, 
B.  dir  C.  432.  426.  rp. 
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1796.  The  DefeDdaots  pleaded  the  general  issue,  and  at  the  trial  be- 

fore Efre  Ch.  J.  at  the  Guildhall  sittings  after  Michaelmas  Tena, 
1795,  a  special  verdict  was  found  to  the  following  effect:  John 
Bolton  was  a  merchant  at  Liverpool;  John  Forbes  and  Daniel  Grt- 
gory,  for  some  years,  and  until  they  became  bankrupt,  were  co- 
partners, and  carried  on  business  as  merchants  in  London,  under 
%hc  6Tm  of  Bttrton,  Forbes  znd  Gregory.  On  the  Istof  3fay,  1774, 
/oriet  and  Gregory  entered  into  partnership  with  one  Charh 
Ca/Arf//andone  Thomas  Smith,in  the  tradeand  business  of  bank- 
ers, to  be  cmrried  on  at  Liverpool,  under  the  firm  of  Charles  Cald- 
««//  and  Co.  and  so  continued  to  trade  till  that  house  became 
Iwnknipt.  The  house  at  Liverpool  had  dealings  and  transactions 
with  /orAer  and  Gregory,  carrying  on  business  as  merchants  un^ 
der  the  firm  of  Burton,  Forbes  and  Gregory,  in  London;  and  be> 
fween  the  two  houses  in  Liverpool  and  London,  there  was  an  open 
account  current.    Bolton  for  some  years,  and  until  the  house  at 
became  bankrupt,  employed  that  house  as  his  bank- 
:  and  they  used  to  procure  bills  which  had  been  accepted  bj 
him.  payable  at  the  house  in  London,  to  be  there  paid  when  they 
fell  due.   Those  payments  when  made  were  carried  by  the  house 
in  IsOmloH  to  their  account  with  the  house  at  Liverpool,  and  by 
the  house  at  Liverpool  to  their  account  with  Bolton.  In  the  bank- 
insf  account  between  Bolton  and  the  house  at  Liverpool,  Bolton 
was  made  debtor  for  cash  received  of  them,  and  for  bills  accepted 
bv  him  Payable  at  the  house  in  London;  and  was  credited  in  such 
aivount  for  all  bills  and  cash  paid  by  him  into  the  said  house. 
An  interest  account  was  kept  between  Bolton  and  the  house  at 
Liverpool,  which  was  balanced  every  three  months ;  and  the  lat- 
ter was  also  allowed  a  profit  on  the  said  account  of  one-quarter 
per  cent,  on  bills  and  cash  paid,  either  by  them  or  by  the  house 
in  London,  on  their  account,  for  the  use  of  Bolton,    Bills  having 
been  accepted  by  Bolton  to  the  amount  of  19,702/.  payable  at 
the  house  in  London,  on  the  28th  of  February  1793,  he  proposed 
to  the  house  at  Liverpool^  that  they  should  procure  the  same  to 
bo  paid  as  they  fell  due  by  the  house  in  London,  and  that  to  ena- 
ble the  house  at  Liverpool  to  provide  for  such  payments,  he 
hKouUI  deliver  to  them  certain  other  bills  of  exchange  whereof 
those  mentioned  in  the  declaration  were  parcel  with  his  in- 
doiNemeut  thereon;  to  this  proposal  the  house  at  Liverpool 
M^ired.     In  pursuance  of  this  agreement,  Bolton  on  the  1st  of 
Mivxh  17l»3,  and  on  other  days  between  that  day  and  the  16th 
of  Man'h  in  the  same  year,  delivered  to  the  house  at  Liter' 
tKH»/«  several  bills  of  exchange^  amounting  in  the  whole  to  the 

sum 
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of  11,583/.  2s.  9d. ;  among  these  was  the  bill  for  4000/.       1796. 
;ioned  in  the  declaration.  On  the  16th  of  March  1793,  he  de-      ^qj^^ou 
ed  to  the  same  house  other  bills,  with  a  check  on  that  house  «• 

ch  they  received  as  cash,)  to  the  amount  of  912/.  Is.  Od.;  ^^  otbtrt* 
ig  these  was  the  bill  for  398/.  18i.  3d.  also  mentioned 
te  declaration.  All  these  bills  were  the  property  of  Bo/- 
and  duly  indorsed  by  him ;  the  bill  for  4000/.  having  also 
iously  to  the  delivery  been  accepted  by  him.  On  the  4th 
ch  1793,  the  bills  accepted  by  Bolton,  payable  at  the  house 
ondofif  were  by  the  house  at  Liverpool  entered  on  the  debit 

of  the  account  between  them  and  Bolton;  and  the  bills 
rered  by  Bolton  to  the  house  at  Liverpool,  were  by  them 
led  to  his  credit  in  the  same  account  at  the  times  when 

were  respectively  delivered.  On  the  debit  side  of  the 
IS  of  the  house  at  Liverpool,  it  appeared  that  Bolton's  ac* 
ances,  amounting  to  19,702/.  ISs.  lOd.,  were  entered  thus  : 
March  4th,  56  acceptances  due  in  Jpril,  19, 702/.  13.?.  lOd.;" 
on  the  credit  side,  the  bills  delivered  to  the  house  by  Bo/- 
vere  entered,  some  with  the  date  of  their  delivery  and  the 

on  which  they  were  to  fall  due,  and  some  with  the 
ler  only.     On  the  2d  of  ATarcA  1793,  the  house  at  Liver^ 

remitted  the  above-mentioned  bill  for  4OO0/.  together  with 
ir  bills  to  the  amount  in  the  whole  of  30,000/.  and  upwards, 
be  house  in  London,  to  be  carried  to  the  account  of  the  house 
Jverpooh  and  on  the  16th  of  AfarcA,  they  remitted  the  above- 
itioned  bill  for  398/.   18s.  3d.  together  with  other  bills^ 
hunting  in  the  whole  to  8000/.  and  upwards,  to  be  carried  to 
same  account.     This  last  bill  for  398/.  18s.  3d.  was  received 
he  house  in  Londonon  the  18th  of  March  1793.  Some  of  the 
» delivered  by  Bolton  to  the  house  at  Liverpool vf ere  negotiated 
them,  and  the  value  received  to  their  own  use.     On  the  28th 
ebruary  1793,  and  from  thence  till  the  bankruptcy  of  the  house 
Liverpool,  the  house  in  Londonyf2LS  largely  in  advance  to  the 
isc  at  Liverpool.    On  the  16th  of  March  1793,  the  house  at 
tdon  became  insolvent,  and  on  the  18th  of  the  same  month  a  * 
imission  of  bankruptcy  issued  against  them,  under  which  the 
sent  Defendants  were  assignees.  On  the  same  day  the  house 
Ltrerpoo/ also  became  bankrupt,  and  a  joint  commission  of  the 
le  date  issued  against  Charles  Caldwell,  Thomas  Smith,  John 
'bes,  and  Daniel  Gregory,  as  partners  in  the  banking-house  at 
^erpool.  The  house  at  Liverpool  at  the  time  of  their  bankruptcy 
( indebted  to  Bolton  in  the  sum  of  2000/.  and  upwards ;  and 
leof  that  parcel  of  bills,  amounting  to  19,702/.  13s.  lOd.     {  542  ] 

accepted 
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^1796.       accepted  by  Bolton,  payable  at  the  house  in  London,  were  paid 

BoLTox      either  by  that  house  or  by  the  house  at  Liverpool^  but  were 

••  paid  by  Bolton  himself.    The  Defendants  possessed  themselTet 

•ad  Otben.    ^^  ^^^  ^^^  bills  ^^  question  as  assignees  of  Forbes  and  Oregon/, 

and  refused  to  deliver  them  on  demand. 

This  case  was  first  argued  in  Easter  Term  last  by  William 
Serjt.  for  the  Plaintiff,  and  Heywood  Serjt.  for  the  Defendanti, 
and  a  second  time  in  this  term  by  Adair  Serjt.  for  the  former, 
and  Le  Blanc  Serjt.  for  the  latter. 

Arguments  for  the  Plaintiff.     In  the  first  place  Caldwell  and 
Co.  at  Liverpool,  and  Forbes  and  Gregory  in  London,  are,  with 
respect  to  the  transactions  on  which  this  case  arises,  to  be  con- 
sidered as  the  same  persons.     Secondly,   the  bills  for  which 
this  action  was  brought,  were  appropriated  by  Bolton  to  the  par- 
ticular purpose  of  answering  his  acceptances  at  the  house  in 
London,  and  not  paid  in  on  the  general  account.     Thirdly, 
trover  is  the  proper  form  of  action.     First,  though  a  separate 
trade  was  carried  on  by  Forbes  and  Gregory  in  London,  yetu 
they  were  also  partners  in  the  banking  house  at    Liverpoolt 
they  were  parties  to  the  acts  of  Caldwell  and  Smith,  and  there- 
fore the  agreement  made  by  them  with  Bolton  was  the  joint  en* 
gagement  of  the  four  partners,  and  binding  on  them  all  in  law. 
The  demands  of  third  persons  on  the  house  at  Liverpool,  cannot 
be  affected  either  by  the  distant  residence  of  Forbes  and  Gregory, 
or  by  their  separate  concerns.     Secondly,  it  is  settled  law  that 
the  property  of  goods  deposited  with  a  factor  and  not  disposed 
of,  continues  in  the  principal,  and  may  (subject  to  the  factor's 
lien)  be  recovered  in  trover  either  against  him  or  his  assigneei.   I 
In  the  present  case  the  Defendants  have  no  lien ;  for  the  balance 
of  account  is  in  the  Plaintiff's  favour.  Bolton  therefore  is  entitled 
to  recover,unless  precluded  by  the  preferable  right  of  the  creditors 
ofthehousein  Lo//e/o/i  to  the  separate  estate  ofjporfrfs  and  Gregory. 
Admittingthat  the  bills  were  remitted  by  the  house  at Ltt;fi;poo/ to 
the  house  in  London  on  the  general  account,  and  thereby  became 
the  separate  property  of  the  latter,  still,  whatever  rule  courts  of 
equitymay  have  adopted  in  the  apportionment  ofthe  joint  and  se- 
parate estate  to  the  respective  creditors,  ithas  never  been  held ina 
court  of  law, that  an  action  will  not  lie  because  the  thingdemanded 
has  in  this  manner  become  the  several  property  of  a  single  partner: 
for  private  agreements  made  between  partners,  as  to  their  claims 
upon  each  other,  cannot  affect  the  creditors  of  the  firm.  fVaugh 
[  rA3  ]      v.  Carver,  2  //.  Dl.  235.  But  this  is  not  a  question  between  cre- 
ditors of  the  two  houses,  but  an  action  by  Bolton  for  the  recover)* 

of 
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pecific  goods*  Though,  therefore,  the  remittance  of  the  bills  ,  1796;: 
hi  have  transmuted  the  property  to  the  house  in  Londonhs  b#lton 
Mat  the  house  at  Liverpool^  it  cannot  have  that  effect  as  ••. 

vist  Bolton.    The  house  at  Liverpool  had  it  not  in  their   ^id  Otliefi;^ 
er  to  negociate  these  bills  generally  without  a  breach  of  their 
^^unent.  For  it  is  to  be  observed,  that  the  house  at  Liverpool 
^.  not  parties  to  the  bills  which  Bolton  had  accepted,  paya- 
ft^t  the  house  in  London:  so  that  these  bills  were  not  deposited 

>  the  house  at  Liverpool,  to  indemnify  them  against  those 
fr-ptances  (to  which  they  were  not  liable)  but  to  be  applied 
s^ifically  iu  their  discharge.  Herein  consists  the  difference 
■reen  this  and  the  case  of  a  banker  who  draws  on  his  cor- 

>  ondent  in  favour  in  favour  of  a  customer,  and  takes  bills  , 
mi  indemnity.     And  by  this  it  is  also  distinguished  from  the 

BK  of  Bent  and  another  v.  Puller  and  others,  5  Term  Rep.  494. 
9iat  case  Caldwell  and  Co.  had  made  themselves  liable  on 
V  drafts  in  favour  of  Bent,  and  had  therefore  a  lien  on  the  -^ 

K  deposited  by  him :  but  in  the  present  instance  they  had  \ 

K^nch  lien  on  the  bills  deposited  by  Bolton,  who  might  if  J 

^leased  have  recalled  them  at  any  time  before  they  were 
3ied  to  the  discharge  of  his  acceptances.    This  distinction 
Lso  supported  by  the  case  Ex  parte  Dumas,  2  Fez.  582.  1  Atk* 
t  •  S.C.   At  all  events  the  Plaintiff  is  intitled  to  recover  the 
■ter  bill  for  398/.  18s.  3d.,  that  not  having  arrived  in  London 
"the  1 8th  of  March,  which  was  two  days  after  the  failure  of 
>Ses  and  Gregory.  Thirdly,  if  the  property  of  these  bills  be  in 
Plaintiff,  trover  is  the  proper  remedy.  Lord  Hardwicke,  in- 
^,  in  the  case  Ex  parte  Dumas,  seems  to  express  a  doubt  upon 
K  point,  because  the  legal  property  follows  thecAoset/i  action 
Loh  is  assigned  by  the  indorsement.  In  the  present  case,  how- 
m,  the  indorsement  was  not  intended  to  transfer  the  property  at 
events,  but  only  to  enable  the  house  at  Liverpool  to  apply  the 
m  to  the  purpose  for  which  they  were  deposited.     Now  that 
Plication  was  not  made,  and  therefore  the  property  of  the  bills 
:aain8asiftheyhad  never  been  indorsed.  In  JBen/ v.  Pu//er,  if  the 
L  8  had  been  appropriated,trover  might  have  been  maintained  for 
»i ;  and  in  Tooke  v.  Hollingworth,  5  Term  Rep.  215.  (a),  though 
^  Court  differed  in  opinion  on  the  case,  no  objection  was  taken 
^his  form  of  action,  and  judgment  was  given  for  the  Plaintiff. 
Arguments/or  the  Defendants.     First,  the  bills  in  question  were 
<1  in  upon  the  general  account  between  fio/^on  and  the  house  at 
tjerpool.     It  appears  from  the  special  verdict,  that  during  the     [  ^^^  1 

(a)  And2H.BL50U    * 

intercourse 


empioyea  specmcauy  m  loeir  aiscnarge.    inis  m 
merely  a  continuation  of  the  general  dealings  bei 
I H  and  the  house  at  LiverpooL    No  particular  acconi 

agreed  upon  or  kept;  had  there  been  any  such  it 
the  case  Ex  parte  Dumas,  have  been  distinguist 
characteristic  title  or  appropriate  mark.  If  the  bi 
meant  as  a  deposit,  they  would  not  have  been  indors 
They  were  in  fact  paid  in  with  a  view  to  swell  hi 
the  house  at  Liverpool,  to  a  level  with  the  large  di 
about  to  be  made  on  his  account.  The  bill  for  391 
not  distinguished  from  that  for  4000/. ;  for  thou| 
received  in  London  till  after  the  separate  bankrup 
and  Gregory,  it  was  put  into  the  post-office,  an^ 
paid,  during  the  solvency  of  the  house  at  Liverpt 
perty,  therefore,  here  was  as  effectually  changec 
perty  of  goods  delivered  to  a  carrier,  which  has 
vest  in  the  assignees  of  the  vendee  unless  stopper 
Haswell  v.  Hunt,  cit,  per  Buller  J.  Tooke  v.  He 
T.  fi.  231.  and  Ellis  v.  Hunt,  3  Term  Rep.  464 
the  house  in  London  was  distinct  from  that  at  L 
the  acts  of  the  former  were  not  binding  on  the  lati 
the  Plaintiff  himself  engaged  the  house  at  Up 
a  separate  act  by  the  terms  of  his  agreement ; 
London  being  only  known  to  him  as  the  correspoi 
at  Liverpool:  at  least  it  does  not  lie  with  him  whi 
them  as  distinct,  to  make  them  responsible  as  oi 
the  funds  of  the  house  in  London  as  belonging  i 
partners  in  the  house  at  Liverpool  be  liable  to  t) 


I 

*  ■! 


1  -   AA  - 
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mgers  were  remoyed,  the  houses  would  remain  equally  dis-       1796. 
Jt.     Forbes  and  Gregory  in  their  separate  capacity  were  no      j^^ 
ties  to  the  agreement  between  Bolton  and  the  house  at  «.    . 

^erpooL  If  the  latter  had  got  the  bills  discounted  with  a  ui^o^en' 
tl  person,  and  sent  the  cash  arising  therefrom  to  London  to 
wer  the  acceptances,  such  person  might  have  returned  the 
I  whether  the  acceptances  were  paid  or  not.  The  house  at 
don  stands  in  the  place  of  such  person,  and  therefore  this 
3n  cannot  be  maintained  against  their  assignees.  The  case 
^augh  V.  Carver  only  decides,  that  the  private  agreements  of 
ners  individually  between  each  other,  cannot  affect  the  rights 
^editors  to  sue  them  all  upon  the  joint  account.  Thirdly, 
sr  is  not  the  proper  remedy.     It  is  immaterial  whether  the 

were  indorsed  in  blank,  or  to  the  hous^at  Liverpooi.  The 
3t  of  the  indorsement  was  to  pass  the  property  on  the  faith 
te  subsisting  agreement.    Had  the  bills  been  entered  short 

e  account,  they  would  then,  according  to  the  opinion  of 
icstone  J.  in  Zinck  v.  Walker,  2  Bl.  1156.  have  been  only  a 
sit,  and  have  remained  the  property  of  Botlon.  In  this  case 
ivere  meant  to  be  converted  into  cash,  and  therefore  cannot 
^called.  It  has  been  decided,  that  if  a  man  deliver  money 
iother  to  buy  cattle,  the  property  of  the  money  is  in  the 
e,  3  Leon.  38.  Anon.  So  if  goods  be  delivered  to  /I.  to  pay 
ftt  to  B.,  A.  may  sell  them.  Bridget  Clarke's  Case,  2  Leon.30. 
3n  the  legal  property  passed  by  the  indorsement.  Lord  Hard* 
^a  opinion  in  the  case  Ex  parte  Dumas  is  decisive,  even 
gh  the  Plaintiff  be  deemed  to  have  an  equitable  lien ;  for 
gh  it  cannot  be  recovered  by  the  legal  owner  against  one 
ig  an  equitable  lien,  yet  it  has  never  been  held  that  trover 
ie  against  the  legal  owner  by  him  who  hath  an  equitable 

Neither  in  Tooke  v.  Hollingworth,  or  in  Bent  v.  Puller, 
le  bills  stated  to  have  been  indorsed,  nor  was  there  any 
.ion  on  the  nature  of  the  remedy. 

Cur.  adv.  vult. 

this  day  the  opinion  of  the  Court  was  delivered  by 
BE  Ch.  J.  (who,  after  stating  the  case,  said) :  The  question 
hether  the  Plaintiff  can  maintain  this  action  upon  this  case? 
im  it  is  urged,  that  the  house  in  London  is  a  house  of  trade, 
d  on  by  two  of  the  partners  in  the  banking-house  at  Ltrer- 
though  it  is  admitted,  that  the  trade  carried  on  in  London 

separate  estate  of  those  two  partners.    It  is  insisted^  that 
Lr  I.  N  N  the 


in  the  hands  of  a  banker,  like  goods  in  the  handi 
in  the  event  of  a  bankruptcy  are  to  be  delivered  up, 
to  the  lien,  which  the  banker  may  have  npon  thei 
lance  of  his  account.  On  the  other  hand  it  is  d 
indorsed  bills  are  deposited  with  a  banker,  and  the 
negotiated  to  a  third  person,  though  the  purpos 
they  were  deposited  should  be  ever  so  cruelly 
by  his  becoming  bankrupt,  the  original  owner  < 
claim  to  recover  them  in  trover  againist  such  thir 
The  present  seems  to  be  a  middle  case,  and,  I 
new  one.  We  must  endeavour  to  ascertain  to  w 
belongs. 

There  can  be  no  doubt,  that,  as  between  thems 
nership  may  have  transactions  with  an  individm 
with  two  or  more  of  the  partners  having  their  sej 
engaged  in  some  joint  concern,  in  which  the  genen 
is  not  interested ;  and  that  they  may  by  their  act 
joint  property  of  the  general  partnership  into 
V  property  of  an  individual  partner,  or  into  the  y 

of  two  or  more  partners  or  e  converso.  And  theii 
in  this  respect  will,  generally  speaking,  bind  t 
and  third  persons  may  take  advantage  of  them 
manner,  as  if  the  partnership  were  transacting  1 
strangers ;  for  instance — suppose  the  general  p 
have  sold  a  bale  of  goods  to  the  particular  partrn 
ditor  of  the  particular  partnership  might  take  those 
cution  for  the  separate  debt  of  that  particular  par 
some  respects  therefore  an  individual  partner,  oi 
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IS  in  transactions,  in  which  the  general  partnership  may  1796. 
n  to  be  engaged  with  their  correspondent.  On  the  other  boitom 
it  will  be  difficult,  if  not  impossible,  for  individual  part-  v. 

or  for  particular  partnerships  composed  of  individual  andCHhen. 
irs,  to  shake  off  privity  in  all  the  transactions  of  the  gene- 
Ttnership,  or  to  avoid  all  the  consequences  of  privity, 
partner  is  a  party,  as  well  as  privy,  to  the  transactions  of 
neral  partnership,  though  the  general  partnership  is  not  a 
to  the  separate  transactions  of  the  individual  partners, 
and  Gregory  were  therefore  parties  to  the  agreement, 
Caldwell  and  Smith  entered  into  with  Bolton,  and  were 
ch  bound  by  it  as  Caldwell  and  Smith  were.  And  I  hold, 
'  Bolton  had  sued  the  house  at  Liverpool  for  a  breach  of 
^reement  and  had  recovered,  he  might  have  taken  any 
i*  the  separate  estate  of  the  house  in  London  in  execution, 
sfaction  of  his  judgment.  But  this  will  not  touch  the 
on,  what  shall  be  deemed  the  joint  property,  and  what 
parate  property  of  persons  so  circumstanced.  Joint  or 
1,  Bolton's  claim  upon  it  in  the  case  supposed  would  be 
y  available  to  him. 

kruptcy,  when  it  intervenes,  may  very  much  change  the 
on  of  these  parties.  Mr.  Justice  Heath  suggested  this 
eration  at  the  close  of  the  first  argument.  It  is  a  very  im- 
t  consideration. 

II  become  bankrupts,  all  the  joint  and  all  the  separate  pro- 
will  vest  in  the  assignees,  whether  the  commissions  are 
r  several.  If  a  separate  commission  issue  against  one  part* 
8  assignees  will  take  all  his  separate  property,  and  all  his 
;tin  the  joint  property.  If  ajoint  commission  issues  against 
i  assignees  will  take  all  the  joint  property,  and  all  the  se- 
property  of  each  individual  partner.  In  the  distribution 
liters,  a  rule  of  convenience  has  been  adopted.  To  un- 
id  it,  we  should  see,  what  the  rights  of  creditors  were 
xecution  for  their  debts  before  bankruptcy.  A  separate 
>T  might  take  at  his  election  the  separate  estate  of  his 
,  or  his  debtor's  shaie  of  the  joint  estate,  or  both,  if  ne- 
f.  A  joint  creditor  might  take  the  whole  joint  estate,  or 
ole  separate  estate  of  any  one  partner.  But  the  rule  of 
lience,  which  has  been  adopted,  restrains  the  separate 
»r  from  resorting  in  the  first  instance  to  his  debtor's  share 
joint  property^  and  also  res^J^aliis  the  joint  creditor  from     [  ^^^  ] 

N  N^q   .  resor-ting 


be  separate  property,  are  questions,  which  oeithe 
nor  the  rule  of  distribution  seem  to  touch.  The  asi 
but  in  the  place  of  the  bankrupts,  and  take  the  ei 
to  every  legal  and  equitable  claim  upon  those  i 
therefore  I  conclude,  that  though  bankruptcy  yerj 
the  situation  in  which  I  have  placed  Mr.  Bolton, : 
of  the  argument,  as  a  creditor  having  obtained 
against  the  banking-house  at  Liverpool  on  the  gr 
agreement ;  the  question  now  made  between  hin 
signees  of  Forbes  and  Gregory  remains  undecide 
'  (as  it  appears  to  me)  depend  on  an  inquiry  into 
the  privity  and  participation  of  Foi'bes  and  Gn 
transaction  between  Bolton  and  the  banking-house 
in  which  they  were  partners. 

The  true  nature  of  that  transaction  has  been  war 
:.f  in  the  course  of  the  argument :  but  it  comes  out 

this  :  Bolton  paid  into  his  banker's  hands  these  bil 
neral  account  for  a  particular  purpose.  This  hai 
an  appropriation  ;  and  legal  consequences  are  d 
thence,  as  if  appropriation  was  a  technical  term,  o 
used  in  some  definite  or  precise  sense :  whereas  n< 
pular  use  can  be  more  general,  or  more  uncertain  i 
In  truth,  when  1  say,  these  bills  were  paid  in  on  : 
count  for  a  particular  purpose,  I  mean  only  to  say 
!lB  ject  which  the  parties  had  in  their  view  was,  thai 

[  549  I     might  be  enabled  to  provide  for  the  payment  of 


(a)  This  rnle  was  adopted  by  Lord    have  been  mllocctbei 
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nances  in  London.    So  far  from  being  appropriated  to  any       1796. 
liar  purpose  in  the  strict  sense  of  the  word,  the  bills  in      Boltow 
were  not  intended  to  be  applied  to  any  other  purpose  than  *• 

converted  into  cash,  in  order  to  increase   Mr.   Bolton^s    aodOtbcn. 
with  his  bankers ;  and  in  the  nature  of  things  they  could 
3  applied  in  specie  to  the  particular  purpose  of  paying 
lolton^s  acceptances  in  London.    These  bills,  at  least  the 
n  question,  were  remitted  to  the  house  in  London  on  the 
x\  account  of  the  banking-houses.    We  cannot  think  that 
as  a  misapplication ;  or  that  the  confidence  of  Mr.  Bol" 
is  abused.     It  may  be  asked,  assuming  that  Mr.  Bolton 
lered  both  houses  to  be  in  full  credit,  was  it  not  the  veiy 
he  meant?  was  not  this  the  probable  mode  by  which  the 
Qg-house  would  be  enabled  to  provide  for  the  payment 
r.  Boiton's  acceptances  at  the  house  of  Forbes  and  Gre- 
Then  what  effect  can  the  privity  and  participation  of 
I  and  Gregory  in  the  agreement  between  Bolton  and  the 
Dg-house  have  on  this  transaction  ?  which,  as  between  tKt 
mses,  undoubtedly  changed  the  property  in  these  bills;  a  cir- 
ance  which  distinguishes  this  case  from  all  the  cases 
L  have  been  determined  on  this  subject,  and  puts  it  out 
i  reach  of  the  principle  upon  whichr  the  case  of  Zinck  v. 
?r,  and  the  late  case  of  Tooke  v.  Hollingtoorth,  in  the  Court 
Tor  were  determined.    The  privity  of  Forbes  and  Gregory 
I  transaction  at  Liverpool  rather  created  a  demand  upoii 
to  do  what  they  did,  than  to  take  any  other  course ;  for 
is  no  pretence  to  say  that  it  was  intended  that  a  separate 
mt  of  these  bills  should  be  kept  by  any  body.    The  bn- 
}  went  on  in  the  regular  channel  upon  the  foot  of  the 
ment,  without  the  least  imputation  upon  it,  up  to  the  mo^ 
of  the  bankruptcy,  when  the  adverse  rights  of  the  cre^^ 
\  of  the  two  houses  attached. 

jp  to  the  moment  of  the  bankruptcy  nothing  affected  the 
of  Forbes  and  Gregory  to  l\old  these  billion  their  separate 
int,  that  right  must  v^st  in  the  assignees  of  Forbes  and  Grev 
with  nothing  to  affect  it.  The  assignees  of  Forbes  and 
ory  are  bound  to  admit  that  Forbes  and  Gregory  Ilubw  that 
Bolton's  object,  and  that  the  object  of  the  partnership  at 
jKol  was,  that  by  means  of  these  bills  the  acceptances  were 
provided  for.  But  how  were  these  bills  to  operate  as 
s  ?  They  were  to  be  dealt  with  as  th^  banking-house 
;bt  fit  to  deal  with  them ;  to  be  negotiated,  if  they  thought     [  650  ] 

w  N  3  fit 
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1796.  fit;  to  be  discouated  at  Liverpool,  if  they  pleased,  or  remitt< 
3^1,^011  to  whom  they  pleased ;  and  were  necessarily  to  be  convert* 
••  into  money,  in  order  to  be  means  effectual  to  the  purpose  eve 

aadOthen.    ^^  ^®  parties  who  deposited  them. 

If  then  Forbes  and  Gregory  were  parties  capable  of  acqairin 
a  property  in  these  bills,  as  capable  as  any  third  party,  as 
did  acquire  it  without  reproach,  and  in  truth  in  porsuance  c 
that  agreement  upon  which  they  were  delivered  to  the  banl 
ing-house;  why  are  not  Forbes  and  Gregory  to  be  considend 
as  third  persons,  with  whom  these  bills  have  been  negotiated! 
If  they  were  to  be  so  considered,  this  determines  the  clasito 
which  I  said  in  a  former  part  of  the  argument,  we  were  to  eih 
deavour  to  reduce  this  middle  case  between  the  case  of  origioti 
parties  to  the  transaction  and  the'case  of  third  persons  holding 
such  bills  as  these  in  the  ordinary  course  of  the  negotiatioD  of 
bills  of  exchange. 

A  circumstance  belonging  to  the  lesser  bill  of  398/.  ISs.Si. 
was  taken  notice  of  in  the  argument;  namely,  that  it  cameto 
the  hands  of  Forbes  and  Gregory  on  the  day  when  they  becane 
bankrupt.  We  are  of  opinion,  that  the  bill  having  been  remit- 
ted, as  far  as  concerned  the  house  remitting,  before  the  bank- 
ruptcy, and  to  a  creditor,  cannot  be  recalled,  and  must  foflow 
the  fortune  of  the  other  bill. 

It  is  a  great  misfortune  to  Mr.  Bolton  to  have  been  so  deej^ 
concerned  with  these  falling  houses.  In  such  cases  it  too  often 
happens  that  heavy  losses  fall  somewhere.  The  only  consohtio 
is,  that  it  is  the  law  of  the  land,  and  not  the  caprice,  or  even  entf 
of  any  man,  which  can  ultimately  decide  where  they  shall  ftIL 

Our  opinion  upon  this  case  is,  that  the  judgment  mustbefo 

the  Defendants. 

Judgment  for  the  Defendanli 


In  this  Term,  Mr.  Seijt.  Cockell  and  Mr.  Serjt.  Shepherd ^i^ 
made  King's  Serjeants. 


END    OF    TRINITY   TERM. 
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LiGHTFooT  and  Another  v.  Tenant,  .N9w.uik. 

EBT  on  bond.   The  Defendant  prayed  Oyer  of  the  bond  and  Jj-^^^J 
eondition ;  and  then  pleaded  non  est  factum,  and  five  other  &nda«t  plead* 
,  stating  the  bond  to  have  been  given  on  an  illegal  con-  J^jJJ^JSf!?!^^ 
■■Bration,  on  all  of  which  issues  were  joined.  to  lecnre  pay* 

*kt  the  trial  before  Eyre  Ch.  J.  at  the  Guildhall  sittings  after  p^^of  J^ 
miter  Term  ]796,  a  verdict  was  found  for  the  Plaintiff  on  the  agreed  to  be 
«i  of  non  e&t  factum,  and  on  the  2d,  3d,  and  5th,  pleas ;  and  a  f^ered  in  to«- 
i-^dUct  for  the  Defendant  on  the  4th  and  6th  pleas^  which  were  ^^.^y  ^* 
■ToUbw.   Fourth  plea,  that  **  the  Plaintiffs  and  the  Defendant  Defendaoi,  to 
^g  before  the  making  of  the  said  writing  obligatory  were  and  ^«  ^V^^}^^ 
J3are  subjects  of  this  realm;  and  that  before  the  making  of  o«<«ii<aod 
t"  said  writing  obligatory  to  wit,  on  i^c,  at  S^c.  it  was  unlawfully  J^"  ^^f  *^J2» 
Seed  by  and  between  the  Plaintiffs  and  the  Defendant,  that  the  EuU  Jndie», 
liuntiffs  should  sell  and  deliver  to  the  Defendant  certain  goods,  ^JJ^ti'*^' 

clandeetiBely« 
•^  a  tofficient  bar  to  the  action ;  the  case  being  witliin  tbe  7  Geo.  1.  e.  tu  which  avoids  aU  coo* 
^19  for  sopplyiog  cargoes  to  foreign  ships  in  sncb  a  trade,  (a) 

^  Tide  Pmxton  ▼.  Popham^  9  East,  408.  Langi^n  ▼.  Huf^kea^  1  M.  ae  8.  59S. 
•^  f¥UklMi9m  ▼.  Lomhntaek,  SM.ScH.  117.  Cgohmji  t,  Brjffr^  S  fi. &  A.  179. 
muitjl  T.  Bignold^  6  B.  d(  A.  S5!». 

N  N  4  wares^ 
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1796.       wares,  and  merchandizes  of  a  large  value,  to  wU,  363/.  lOf.  to 
LiGRTPooT    ^®  by  ^^6  Defendant  shipped  on  board  certain  ships  or  Tesseii 
tnd  Another   in  the  port  of  London,  and  to  be  carried  and  conveyed  on  board 
Tehant.      of  such  ships  and  vessels  to  parts  beyond  the  seas,  that  is  to  say, 
to  the  port  of  Ostend,  to  be  there  shipped  on  board  certain  other 
ships  or  vessels  destined  to  sail  to  and  trade  in  certain  parts  in 
the  East  Indies  beyond  the  Cape  of  Good  Hope,  without  the 
licence  and  authority  pf  the  United  Company  of  Merchants  of 
England  trading  to  the  East  Indies,  and  to  be  carried  and  con- 
veyed in  and  on  board  the  said  last-mentioned  ships  or  vesseii 
from  the  said  port  of  Ostend  to  a  certain  place  in  the  East  India 
beyond  the  Cape  of  Good  Hope,  that  is  to  say,  to  Calcutta,  to  be 
there  sold,  trafficked  with,  and  disposed  of  in  a  course  of  trade, 
clandestinely  and  without  any  licence  and  authority  from  tlie 
said  Company;  and  that  in  pursuanceof  such  unlawful  agreement 
the  Plaintiffs  well  knowing  that  the  said  goods,  wares,  and  mer- 
chandizes were  to  be  carried  to  Calcutta  aforesaid  to  be  there 
sold,  trafficked  with,  and  disposed  of  in  the  course  of  trade,  did 
afterwards,  to  wit,  on  Sfc.  at  Sfc,  sell  and  deliver  to  the  Defend- 
ant the  said  last-mentioned  goods,  wares,  and  merchandizes,  in 
order  that  the  same  so  to  be  shipped  on  board  the  said  ships  or 
vessels  in  the  port  o{  London  aforesaid  mightbe  carried  on  board 
such  ships  or  vessels  to  the  port  of  Ostend  aforesaid,  and  there 
shipped  on  board  the  said  other  ships  or  vessels,  and  that  the 
same  might  be  carried  and  conveyed  on  board  such  last-men- 
tioned ships  or  vessels  to  Calcutta  aforesaid,  and  to  be  there 
sold,  trafficked  with,  and  disposed  of  in  a  course  of  trade  clan- 
destinely and  without  any  licence  or  authority  from  the  said 
Company.     And  that  the  said  goods,  ^c.  were   accordingly 
carried  and  conveyed  on  board,  ^c.  from  the  port  of  London  to 
the  port  of  Ostend,  and  there  shipped  on  board »  6ic.  to  be 
carried  and  conveyed,  i^c.  to  Calcutta  to  be  there  sold,  &;c.    And 
that '  for  the   securing  the  payment  of  the  price  of  the  said 
goods,  ^c.  the  Defendant  on  i^c.  at  JTc.  did  make  and  seal,  and 
as  his  act  and  deed  deliver  to  the  Plaintiffs  the  said  writing 
obligatory  in  the  said  declaration  mentioned  with  the  conditioa 
thereunder  written ;  and  which  said  writing  obligatory  for  the 
cause  aforesaid  is  wholly  void  in  law."    Sixth  plea:  that  "the 
said  writing  obligatory  was  made,  sealed,  and  delivered  by  the 
Defendant  to  the  Plaintiffs  for  securing  the  payment  of  the  price 
of  certain  goods,  wares,  and  merchandizes  before  then  sold  and 
delivered  by  the  Plaintiffs  to  the  Defendant  to  be  by  him  the 

Defendant 
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*endaQt  shipped  on  board  certain  ships  and  vessels  to  be       1796. 
ried  and  conveyed  therein  from  the  port  of  London  aforesaid    LioRTfoor 
larts  in  the  East  Indies  beyond  the  Cape  of  Good  Hope,  that  "^  Aootber 
t>  say  to  Calcutta,  the  Plaintiffs  well  knowing  that  the  said     Temaiit. 
^mentioned  goods,  Sfc.  at  the  time  of  the  sale  and  delivery 
reof  as  aforesaid  were  to  be  so  carried  and  conveyed  to  Ca/- 
n  aforesaid  to  be  there  sold,  trafficked  with,  and  disposed 
n  the  course  of  trade  clandestinely  and  without  any  licence 
uthority  from  the  United  Company  of  Merchants  o(  England 
ling  to  the  East  Indies:  whereby  the  said  writing  obligatory 
.  and  is  wholly  void  in  law. 

"^he  bond  was  dated  on  the  1st  of  Februari/  1794,  and  the 

dition  was,  that  the  Defendants  should  pay  to  the  Plaintiffs 

i.  IO5.  on  or  before  the  1st  of  Avgust  1796,  with  interest  at 

rate  of  5/.  per  cent,  from  the  expiration  of  six  months  after 

date  of  the  bond.     On  the  bond  was  the  following  indorse- 

3t :  *'  London,  l^Oth  March  1794.     A  policy  of  insurance  per 

■e  ship   Kaunitz,   from  Ostend  to    Bengal  on  account  of 

[r.  Jajfies  Tenant  rests  in  my  possession,  in  which  the  within 

Lentioned  account  of  363/.  IO5.  is  included.     T.  Bundock.** 

8  last  person  appeared  at  the  trial  to  have  been  the.Defend- 

*ii  agent  for  the  purchase  of  the  goods,  the  Defeodlti^tbim- 

F  residing  at  Ostend.    He  proved  that  it  was  origini4^y  sti- 

.ated  by  the  Plaintiffs  that  there  should  be  thie  above  in- 

"sement  made  on  the  bond  when  the  policy  was-  effected, 

icb  was  not  to  be  done  till  after  the  arrival  of  the  goods  at 

^iid. 

%.  rule  nisi  having  been  obtained  for  entering  a  judgment 
the  Plaintiff  notwithstanding  the. verdict  found  for  the 
■endant  on  the  4th  and  6th  pleas, 

de  Blanc  and  Marshall  Serjts.  shewed  cause.  1st,  The  agree- 
■it  stated  in.  the  Defeadant'9.  pleas  isillegaL  being  within 
Stfo.,  Slat.  J.  c.  21.|  by  the  fid  section  of  which  act  all  con* 
:2ts  and  agreements  whatsoever  made  by  any  Of  his  Majesty's 
■jjects  for  the  loan  of  any  money  by  way  of  bottomry,  "  on 
■*  ship  or  ships  in  the  service  of  foreigners,  and  bound  or 
Hgned :  to  trade  to  the  East  Indies,  and  all  contracts  and 
^eements  whatsoever  made  by  any  of  his  Majesty's  subjects, 
Wnx^y  person  or  persons  in  trust  for  them,  for  the  loading 
supplying  any  such  ship  or  ships  with  a  cargo  or  lading 
any  sort  of  goods,  merchandize,  .^r*''  are  declared  to  be 
k^^.    The  agreement  there  described  is  precisely  that  stated 

in 
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owever  that  the  objection  is  ever  allowed ;  but  it  is  *      1796. 
I  general  principles  of  policy,  which  the  Defendant    j^^^^.^^^ 
vantage  of  contrary  to  the  real  justice  as  between   and  Anotlttr 
the  Plaintiff,  by  accident,  if  I  may  so  say.     The     tbmaiit, 
>f  public  policy  is  this  ex  dolo  malo  non  oritur  actio, 
vill  lend  its  aid  to  a  man  who  founds  his  cause  of 
n  an  immoral  or  an  illegal  act.     If  from  the  Plain- 
stating,  or  otherwise,  the  cause  of  action  appears 
'urpi  causd,  or  the  transgression  of  a  positive  law  of 
y,  there  the  Court  says,  he  has  no  right  to  be 
After  this  introduction  His  Lordship  stated  the 
that  cause  to  be  "  whether  the  Plaintiff's  demand 
upon  the  ground  of  any  immoral  act  or  contract; 
ground  of  his  being  guilty  of  any  thing  which  is  pro^ 
a  positive  law  of  this  country?*'     And  this  is  the 
ich  arises  between  the  parties  to  this  record  upon 
.    The  substance  of  this  plea  is,  that  it  was  agreed 
Plaintiffs  and  the  Defendant  that  the  former  should 
ver  goods  to  the  latter,  to  be  by  him  shipped  in  the 
Ion,  to  be  carried  to  Ostend,  to  be  there  shipped  on 
destined  to  trade  in  the  East  Indies  without  licence 
st  India  Company,  to  be  carried  to  Calcutta,  to  be 
andestinely  ;  that  in  pursuance  of  this  agreement, 
Fs   sold  and   delivered  goods  to   the   Defendant, 
.  and  in  order  ^c.  and  that  in  fact  the  goods  were 
stend,  and  shipped  for  Calcutta  to  be  there  sold ; 
3  bond  was  given  for  securing  the  payment  of  the 
16  goods,  and  so  void  in  law.     It  was  agreed  in  the 
hat  it  is  prohibited  by  the  positive  law  of  this 
iimish  goods  to  be  shipped  on  board  foreign  ships 
e  East  Indies.    By  the  7  Geo,  1.  c.  21.  5.2.  all  con- 
jeements  for  the  loading  and  supplying  such  ships 
are  declared  to  be  void.     For  the  Plaintiffs  it  was 
hat  the  above  admission  must  be  taken  with  this 
the  prohibition  attaches  only  on  the  person  who  has 
te  interest  in  the  supply.     1  admit  that  the  person 
benefit  of  the  supply  i$  the  immediate  object  of  the 
of  which  is  "  for  the  further  preventing  His  Ma- 
jects  from  trading  to  the  East  Indies  under  foreign 
IS."    Very  probably  those  who  are  more  remotely 
furnishing  the  supply,  may  not  be  directly  within 
*  the  act.     Bot  it  will  not  follow,  that  their  con- 
i  valid.    Upon  the  principles  of  the  common  law, 

the 
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1706.       the  consideration  of  every  valid  contract  must  be  mcritorioiu. 
XioHTiroaT   ^^^  ^^^  ^^^  delivery  of  goods,  nay  the  agreement  to  sell  and 
and  Anotlier   deliver  goods  is  prima  facie  a  meritorious  consideration  to  sop- 
TsMANT*     P^^^  ^  contract  for  the  price.     But  the  man  who  sold  arsenic 
to  one  who  he  knew  intended  to  poison  his  wife  with  it,  woqU 
not  be  allowed  to  maintain  an  action  upon  his  contract.    Tbe 
consideration  of  the  contract  in  itself  good,  is  there  tainted  wiA 
turpitude,  which  destroys  the  whole  merit  of  it.     I  put  tUt 
strong  case  because  the  principle  of  it  will  be  felt  and  acknow* 
ledged  without  further  discussion.     Other  cases  where  tht 
means  of  transgressing  a  law  are  furnished  with  knowledgi 
that  they  are  intended  to  be  used  for  that  purpose  will  differ  id 
shade  more  or  less  from  this  strong  case ;  but  the  body  of  the 
colour  is  the  same  in  all.    No  man  ought  to  furnish  another 
with  the  means  of  transgressing  the  law,  knowing  that  he  in- 
tends to  make  that  use  of  them.    And  it  will  seldom  happen 
that  this  will  be  the  whole  for  which  he  will  have  to  answer. 
The  man  who  knows  that  an  illegal  use  is  intended  to  be  mide 
of  that  which  he  is  selling,  will  be  thereby  impelled  to  use  hit 
knowledge  to  make  the  contract  more  beneficial  to  himself,  and 
it  may  become  his  interest  to  stipulate  for  himself  that  the  il- 
legal use  shall  be  made  of  the  goods  he  sells ;  and  so  the  Ul^ 
use  may  be  the  very  gist  of  the  contract.   It  is  a  possible  case, 
that  a  tradesman  may  wish  to  speculate  in  this  contraband  trade, 
and  to  do  it  by  dividing  the  profits  with  some  man  of  spirit  and 
enterprize  but  without  capital.     Such  a  man  would  stipulate 
that  the  goods  which  he  sold  should  be  put  on  board  a  ship  on* 
dcr  a  foreign  commission,  and  should  be  sent  to  Calcutta  to  be 
there  sold.   His  share  of  the  profits  would  be  found  in  the  price 
originally  fixed  on  the  goods,  but  his  hopes  of  payment  woald 
rest  entirely  on  the  returns  of  this  contraband  trade.     Suoh  a 
man  would  not  advance  five  pounds  worth  of  goods  which  were 
not  to  be  employed  in  the  contraband  trade,  it  is  essential  to  hie 
views  and  it  enters  into  the  spirit  of  his  contract  that  the  goodi 
shall  be  employed  according  to  their  destination.  Doubtless  the 
buyer  of  goods,  having  them  in  his  possession,  may  divert  them 
from  the  intended  channel;  but  then  he  is  not  the  honest  tn*" 
whom  the  seller  of  the  goods  took  him  for,  and  in  truth  he  breaks. 
his  contract.    This  is  a  supposed  case.   But  this  supposed  case 
is  not  immaterial  to  the  argument;  because  the  strength  of 
the  PlaintiiTs'  case,  as  it  has  been  argued  for  them,  is,  that  sup- 
posing  the  transaction  to  have  been  as  it  is  stated  to  have.been 
in  tins  4th  plea,  their  share  in  it  necessarilif  ended  with  the  deli- 
very 
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''ery  of  the  goods^  and  by  no  possibility  could  they  have  any       1796.' 
hing  to  do  with  their  future  destination.    By  possibility  most    LiGHTro<rr 
certainly  the  Plaintiffs  might  be  very  deeply  interested  in  the   ^^  Aoother 
II tare  destination,  though  the  conduct  of  the  speculation  was     Tbnast. 
tnavoidably  entrusted  to  the  buyer.     And  a  possible  case  of 
nterest  in  the  future  destination  is  an  answer  to  the  argument 
Jiat  of  necessity  they  could  have  nothing  to  do  with  it.     But 
;he  plea  having  been  found  by  the  jury  the  Counsel  for  the 
Plaintiffs  were  driven  to  that  argument.    The  proper  time  to    . 
insist  that  the  Plaintiffs  had  nothing  to  do  with  the  future  des- 
tination of  the  cargo  was  when  the  plea  was  before  the  jury  ; 
ind  if  the  truth  of  the  case  would  have  warranted  it,  the  fact 
might  have  been  negatived  by  evidence,  demonstrating  that 
the  Plaintiffs'  part  in  the  transaction  did  really  end  with  the 
ielivery,  and  that  the  future  destination  had  nothing  to  do  with 
their  contract.    They  might  have  disproved  all  knowledge ;  in^ 
deed  it  was  necessary  that  they  should  disprove  it.    Knowledge 
ifibrds  a  strong  ground  to  infer  participation  in  the  whole 
transaction.     Communications  of  such  a  nature  are  not  made 
unnecessarily.   From  the  price  fixed,  the  situation  of  the  buyer, 
hi8  ability  to  pay,  a  fair  account  of  the  extraordinary  credit 
given  to  him,  and  other  particulars,  inferences  of  fact  might 
have  been  made  by  the  jury  favourable  to  the  ground  now  taken 
for  the  Plaintiffs,  that  in  fact  they  were  not  involved  in  any 
part  of  the  transadtion  subsequent  to  the  delivery ;  and  upon 
this  ground  the  jury  might  have  been  warranted  in  findins; 
against  the  plea.    But  the  jury  having  found  for  the  plea,  the 
Court  cannot  say  that  the  Plaintiffs  had  nothing  to  do  with  the 
future  destination  of  the  goods,  unless  it  was  impossible  to  state 
a  case  in  which  he  could  have  any  thing  to  do  with  it.   I  think 
it  was  not  disputed  that  if  the  Plaintiffs'  contract  extended  to 
the  future  destination  of  the  goods  such  a  contract  would  be 
void.    It  seems  therefore  hardly  necessary  to  enter  into  an  ex* 
amination  of  the  four  cases  which  were  cited  from  Gowper  and 
the  Term  Reports.    The  result  of  the  cases  is,  that  knowledge, 
in  the  seller  of  the  goods  delivered,  of  the  future  destination 
of  those  goods,  with  the  further  circumstance  of  packing  the 
goods  in  a  form  convenient  for  smuggling,  will  avoid  the  con- 
tract if  sued  upon  here,  and  d  fortiori  if  the  seller  be  resident 
in  this  country.     The  case  now  in  j;idgment  is  certainly  not 
tit  terrninis  this  case.    And   I  use  the  cases  only  as  autho* 
rities  for  the  principle.     Upon  this  plea,  the  Plaintiffs  do  not 
merely  ouisf  another,  they  must  be  taken  to  be  principals  in  the 

illicit 
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1796.       illicit  transaction*     In  that  view  of  the  case  they  are  directljr 

LiGBTFooT    ^^^'^^^  *^®  ^^*  of  parliament.    But  if  the  plea  had  been  that 

and  Another   the  Plaintiffs  had  sold  these  goods  to  the  Defendant  for  the  pur* 

Tsif  AMT.     pos®  of  enabling  him  to  trade  with  them  clandestinely  to  tkc 

East  Indies,  that  would  have  been  a  case  of  assistance  within  the 

scope  of  the  authorities  cited. 

Per  Curiam,  Rule  discharged^ 


(In  the  Exchequer  Chamber*) 

Kov.  i6<b,  Benn  ex  dem.  Mellor  v.  Moor  ;  in  Enron 

^.  after  gifing  ^  I  ^HE  Defendant  in  this  case  having  obtained  judgment  in  his 
a  life  ettate  in    X    favour  in  the  Court  of  King's  Bench  (see  6  T.  R.  668.)  on 

certain  copy-  ®  ...  . 

holds  to  B.  de-  a  former  ejectment  in  which  he  was  Plaintiff,  this  second  eject- 
lowi?**AiUhe  ™®°^  ^^*  brought  by  the  present  Plaintiff  in  error,  with  a  view 
**resi  of  my     to  question  that  judgment  (see  6  T.  JR.  176.)    The  special  ve^ 

^'menUand^Ac-  ^^^^  ^°  ^^^^  ^^^  ^^^  same  as  in  the  former  case,  and  the  questilHi 
«*  ndUamenta  was.  Whether  under  the  will  of  J.  Carr  who  was  seized  in  fee  of 
«bold^orcopy-  ^^^  premises  in  question,  Sissilf/  Carr  under  whom  the  Plaintiff 
••  hold  whauo-  in  error  claimed,  took  an  estate  in  fee  or  for  life  only  ?  The 
<<  wheresoe? cr  words  of  the  devise  were, ''  I  give  and  devise  unto  N.  LisiefM 
«|  and  alio  all  "  ^c,  all  that  my  customary  or  copyhold  messuage  or  tenement 
'*  qfter  paymtiu  "  with  the  appurtenances  situate  ^fc;  All  the  rest  of  my  lands 
**dbt^^'d*r  "  ^^^^^^^^^  «^nd  hereditaments  either  freehold  or  copyhold 
**  rural  ex-  "  whatsoever  and  wheresoever  and  also  all  my  goods  chattels  and 
••dcvUe  a^d*'  "  personal  estates  of  what  nature  or  kind  soever,  after  paymetA 
*' bequeath  the  "  of  my  just  debts  and  funeral  erpences,  I  give  devise  and  be- 
"rorwife^^  "queath  the  same  unto  my  wife  Sissily  Carr;  and  I  do  hereby' 
"  .s.  C'   Held  "  nominate  and  appoint  her  my  said  wife  sole  executrix  of  thii 

that  under  this  ,^  ^^,      .,i  „ 
deYite5.c.       "my  Will. 

took  a  fee.  The  case  was  twice  argued;    Ist,  in    Tnwi^y  Term  1796  by 

tate  only  for'    Lambe  for  the  Plaintiff  in  error,  and  Wood  for  the  Defendant, 
^^^Cf^de  2  Bot,  and  now  by  Chambre  for  the  former,  and  La^v  for  the  latter, 
where  this  '  ArgumctUs  for  the  Plaintiff  in  error.    To  any  common  mind 

re¥er»ed^"  ^^  ^^  ^'^^^'  "P^^  *^®  ^^^^  ^^  ^^^  ^'^^  ^^^^  ^^^  testator  intended  to 
/^offi.  Proc.and  give  to  his  wife  all  which  he  had  not  given  to  N.LiMer,  and  the 

ofV.  ftf  esta-   ^^^^^  which  he  has  employed  are  sufficient  to  pass  a  fee.    The 

blUhed.  («)      word  "hereditaments,"  (which  is  used  in  the  clause  of  devise  to 

S.  Carr,  though  not  in  that  to  N.  Lister)  imports  a  description 

notof  the  thing  but  of  the  interest;  it  means  an  inheritance,  and 


(rt)  Vide  Goodiltle  v.  Mnddem^  4  Ea^t,  4PC.  Robinson  v,  Grey^  9  East,  1. 
Doe  d.  Pyright  r.  Child,  1  N.  R.  S3!>.  546.  Doe  v.  liamikotham^  SM.&  S.516- 
ii9e  V  Daw,  3  M.dc 8.  518.    Doe  d,  Penvarden  ▼.  Gilbert,  5  B. &  B.  95. 

had 
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had  the  testator  given  ''  all  his  inheritance/'  a  fee  would  have       1796. 
passed  in  the  ♦  same  manner  as  if  he  had  said  "  all  his  estate  (a),  pe'^iTcxdem. 
[£yr^  Ch.  J.  obseffed  that  the  words  ''all  his  estate"  may,  but      Mellor 
do  not  necessarily  pass  a  fee,  and  Heath  J.  that  where  they  are       M^a* 
words  of  description  they  do  not.]     In  Holdfast  v.  Marten,     in  Error, 
1  T.  jR.  411.  the  word  "  estate"  was  held  to  carry  a  fee  though      L  ^^^  1 
it  denoted  locality,  being  "  my  estate  at  B."  and  in  Fletcher  v. 
Smiton,  2  T.  R.  656.  the  word  "  estates"  in  the  plural  number, 
had  a  like  import  given  to  it  though  the  case  was  still  stronger 
as  the  testator  had  before  by  the  same  description  given  an  estate 
for  life.    The  meaning  of  the  word  ''  hereditaments"  in  a  will, 
may  be  collected  from  Lydcott  v.  Willows,  3  Mod,  229.  where 
Powell  J.  contrary  to  the  opinion  of  the  rest  of  the  court,  held 
that  it  imported  an  inheritance  and  would  carry  a  reversion ;  and 
his  opinion  was  afterwards  confirmed  in  the  Exchequer  Chamber, 
where  the  judgment  below  was  unanimously  reversed,  2  Vent^ 
286.  S.  C;  and  though  Gould  3.  in  SmUh  v.  Tindal,  11  Mod. 
103, 4.,  where  the  word  ''  hereditaments"  was  used  in  a  devise 
and  a  perpetual  charge  created  upon  the  estate,  decided  entirely 
on  the  charge  in  favour  of  a  fee,  yet  Holi  Ch.  J.  expressly  founded 
his  opinion  on  the  word   ''  hereditaments,"  as  carrying  a  fee. 
So  in  Frogmorton  4r  Wright  v.  Wright  and  another,  3  Wils.  418. 
De  Grey  Ch.  J.  held   the  word  ''hereditaments"  in   a  will 
may  be  a  fee.     Of  Canning  v.  Canning,  Mos.  240.  which  has 
been  cited  to  shew  that  a  fee  will  not  pass  under  this  word,  it 
may  be  observed  that  the  Master  of  the  Rolls  there  went  on  the 
case  of  Hopewell  v.  Ackland,  Salk.  239.  (which  does  not  apply 
here,  as  the  decision  proceeded  on  other  words  there  used  in 
the  devise)  and  on  the  intention  of  the  testator*    Besides  Lord 
Mansfield,  6  Bur,  2629.  treats  Moseley  as  a  book  of  no  authority. 
It  was  indeed  truly  observed   by  Buller  J.  in  Doe  d.  Palmer  v. 
Richards,  3  Term  Rep.  360.  that  different  opinions  had  been  en- 
tertained on  the  operation  of  the  word  ''  hereditaments  (6)." 
The  strongest  authorities  are  however  in  our  favour.   If  indeed 
the  word  be  limited  it  may  carry  an  estate  for  life ;  but  where  used 
generally  it  will  pass  a  fee.  If  however  the  word  ''hereditaments" 
will  not  pass  a  fee,  still  the  generality  of  the  sweeping  clause  in 
this  devise  will  do  it.    The  testator  had  but  two  objects  of  his 
bounty,  N.Listersmd  his  wife ;  the  latter  was  the  principal  object, 

(a)  Vid,  IFtUM,t96.and  the  cases  od  this  Conrt  on  the  operation  of  the  word  ^  e-s* . 

•abject  there  colleeted  by  the  learned  Edi-  tate,"  in  ffkiMoek  ▼.  Haddolf^  tmie,  e47,  S. 

tor  to  the  note.  Vid.  etiam  Hogan  v.  Joikm  (h)  Vide  what  if  said  by  DuUer  J.  wte 

t9m,  Cowp,  S06.  and  what  is  said  by  the  t46« 

as 
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1796.       as  he  made  her  executrix  and  residuary  leg^itee.     If  then  hii 
DtNN  ex  doB.  ii^^ntion  is  clear  and  there  is  no  rule  of  lav<to  control  it,  thil 
Mbllok      intention  must  prevail.    What  that  is,  appe^qt  clearly  from  the 
Mmr*      clause  directing  the  payment  of  debts  and  legacies;  for  where 
ia  Error,      the  executorship  might  possibly  become  a  burden  without  afise, 
the  Court  will  imply  that  a  fee  was  intended  to  be  given.    3  Air. 
1535.  arg.     It  cannot  be  said  that  nothing  but  the  personiltf 
was  charged,  for  if  that  were  not  sufficient  any  Court  would  hold 
the  land  liable.   The  devise  of  the  realty  does  not  end  at  the  worl 
''wheresoever/'  for  no  words  of  disposition  occur  until  after thf 
description  of  the  personalty.    The  sentences  are  coupled  hf 
the  word  "and;"  and  the  word  ''  same'*  in  the  disposing  put 
refers  to  the  real  as  well  as  personal  estate.     [Heath  J.  C^ 
and  others  v.  Gibbons,  2  Ld.  Ra^m.  1324.  is  in  point ;  the  tesUtor 
there  havingdevised  tohis  wife  the  residue  ofhisestateafterdebli 
and  legacies  paid.  Lord  Chancellor  Cotvper  was  clearly  of  opinioi 
that  a  fee  passed.]   The  cases  cited  to  shew  that  the  executm 
does  not  take  a  fee  in  respect  of  the  charge  are  not  applicable; 
in  Eyles  v.  Cory,  I  FetTi.  457.  no  question  was  raised  about  die 
fee,  and  in  Dickins  v.  Marshall,  Cro.  Eliz.  330.  the  effect  of 
charging  debts,  ^c.  on  the  land  was  not  considered.    Beaidct 
the  reporter  of  the  latter  case  was  at  that  time  young,  and  itmtjr 
be  further  impeached  by  the  improbability  of  the  2d  resoIutioSp 
viz,  that  the  parties  took  as  joint-tenants.    The  case  of  Doei. 
Palmer  y,  Richards  is  decisive,  for  the  words  "  thereout  paid" 
as  applied  to  payment  of  debts,  4rc.  used  in  that  case,  are  equi- 
valent to  the  words  here  '*  after  payment,"  Ac. 

Arguments  for  the  Defendant  in  Error.     The  Court  will  not 

disinherit  the  heir  at  law  without  express  words  to  that  effect 

Now  whatever  the  testator's  intention  might  have  been,  there 

are  no  words  which  can  be  held  to  give  more  than  an  estate 

for  life  to  Sisnly  Carr.     Indeed  the  devises  to  N,  Lister  and 

to  her  are  nearly  alike,  and  the  former  is   admitted  on  all 

hands  to  pass  only  an  estate  for  life.    The  words  ^'  whatsoerer 

and  wheresoever"  in  the  latter  devise  apply  only  to  quality  and 

place,  not  to  duration  of  interest;  and  as  to  the  word  "hert- 

ditaments"  not  being  used  in  the  devise  to  N.  Lister,  the  sab- 

ject  of  that  devise  was  but  a  messuage.     In  all  the  cases 

cited  to  shew  that  the  word  "  hereditaments"  carries  a  fee,  there 

was  a  perpetual  charge  on  the  estate,  and  that  weighed  with 

the  j  udges.    The  case  of  Hopewell  v.  Ackland  is  precisely  simi-. 

lar  to  tliis ;  there  the  fee  was  expressly  held  not  to  pass  underthe 

clause  in  which  the  word  "  hereditaments"  was  used,  but  under 

that 


s 
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it  which  gave  all  that  the  testator  had  nk>t  befoi:e  dispdited'of.      J796. 
kefterms  "  rest  and  residue''  occurred  in  CanningY.  Cannings  yet  o^j^Tca 
1^  only  a  life  estate  Was  given ;  and  though  the  principal  point     Mswbaa 
that  case  is  not  perhaps  applicable  to  this^and  the  reporter  not      .ifjon; 
ChI,  still  the  Master  of  the  Rolls  cannot  well  hare.been  mistated     ^  £(for. 
d  treated  it  as  a  settled  point  that  the  word  "  hereditaments'' 
aid  not  pass  a  fee.    The  definition  of  hairediias  by.  the  civi* 
K  a  is»  "  what  a  man  inherits;"  h^reditamentum  is  used  to  ex- 
Bs."  what  a  man  transmits/'  Hopewell  y.  Acktand  is  expressly 
»  or  favour.     All  the  cases  which  have  been  cited  to  explain 

word  hereditaments  as  carrying  a  fee,  were  attended  with 
■r  xsircumstances  which  influenced  the  judgments.  In  Lgfd-' 
r^.  Willofvs^  as  reported  in  3  Mod.  229.  there  was  some;  com- 
■it  on  the  word  "  hereditaments/'  but  no  decision;  and  in  2 
tf  J  285.  that  word  was  not  discussed.  Besides,  the  decision 
atb  enable  the  wife  to  pay  legacies,  and  went  upon  theicharge. 
rn  iSmiih  v.  Tindal  there  were  words  of  charge,  and  the  case 
'^^Uotdeterminedonthemeaningoftheword  "  hereditaments.'* 
tptGre^ Ch.  J.  in  3  WiU.AlS.  and  BullerJ.  3  Term  JR€p..360. 
W9hy  that "  hereditaments"  may  pass  a  fee  when  coupled  with 
ar  words.  Are  there  then  other  words  in  this  devise  sufficient 
^ve  that  effect  to  "  hereditaments  ?"  The  devise  of  the  realty 
^  at  the  word  "  wheresoever;"  nor  is  it  common  to  charge 
Mai  expences  on  the  real  estate.  The  charge  therefore  only 
'^tr  to  the  personal  estate,  which  is  the  proper  fund,  as  ap* 
■rsirom  Eyles  v.  Cari/.  And  even  supposing  the  realty  to  be 
c^ed,  a  fee  will  not  necessarily  pass,  because  the  estate  may 
pven  subject  to  the  charge  into  whatever  bands  it  may  come. 
Wttrson  V.  Blackmore,  2  Atk.  341.  the  debts  being  charged  on 
-«ealty  on  the  contingency  of  the  personalty  only  not  suf* 
it  was  held  that  such  a  charge  would  not  raise  the 
into  a  fee.  In  Doe  d.  Palmer  v.  Richards,  the  de- 
■er  was  to  pay  out  of  the  particular  estate  devised.  Hene  if 
jvleTisee  had  died  in  the  life  of  the  devisor,  the  lands  would 
to' gone  to  the  heir,  subject  to  the  charge.  The  only  dif- 
nee  between  this  case  and  Dickens  v.  Marshall,  is  that  here 
■ievise  is  after  payment  of  debts  and  funeral  expences,  and 
^  it  was  after  payment  of  debts  and  legacies;  and  yet  it 

there  held  that  an  estate  for  life  only  passed.  With  re* 
rt.  to  the  words  "fl//  the  rest  of  my  lands,"  ^c.  though 
^«hf  v.  Walroone,  AUeyn,  28.  is  an  authority  to  shew  that 
Swords  pass  a  fee  not  expressly  devised,  yet  the  authority 
Hit  report  in  Alle^n  is  much  shaken  by  the  observation  in 
^l.  I.  CO  3  V. 
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1798.      3  P.  ffms.  63^  note  [B],  that  on  inspection  of  the  recoTd  tt  ip* 
TTf ng  nr  iItm  P^i^  ^  bare  been  found  by  the  special  rerdict,  that  aidcH 
MiLLoa     the  rerenion  in  fee  passed  by  the  will  there  would  not  be  wtt' 
Mooa;      fioient  to  pay  the  testator's  debts. 

in  Error.  Et  a  B  Ch.  J .  I  should  feel  much  difficulty  in  deciding  this  cae 
upon  the  technical  meaning  of  the  word  ''hereditaments."  I  ta 
disposed^  however,  to  agree  that  the  word  "hereditaments"  m 
ports  only  to  be  a  description  of  that  in  which  the  deTisor  has  u 
inheritance^  not  of  his  interest  in  it.  No  doubt  a  life  estate  ms; 
be  given  to  the  devisee  out  of  an  estate  in  which  the  devisor  hii 
himself  a  fee.  But  the  question  vrill  be,  Whether  the  rest  ai 
residue  of  my  lauds,  S^c.  may  not  include  all  the  interest,  i«Im 
used  in  a  residuary  clause?  Undoubtedly  a  life  estate  might  hut 
been  expressly  given  in  the  rest  and  residue,  Sfc*  and  then  Ik 
words  **  rest  and  residue"  would  have  been  merely  descriptiftif 
the  lands.  The  question  before  us  is  a  question  of  intent,  and  to 
not  arise  upon  die  technical  sense  of  the  words.  It  does  not  is^ 
deed  appear  to  me  that  an  intent  to  give  afee  can  be  implied  Sm 
the  words  "  after  payment  of  my  debts  and  funeral  ezpences,*!* 
no  such  absolute  charge  is  created  as  will  render  it  neceasaiy  tisl 
a  fee  should  pass.  But  it  is  fairly  to  be  collected  that  thetHl» 
tor  intended  to  give  his  wife  all  that  was  not  before  deriaed.  Ar 
this  purpose  he  employed  the  most  comprehensive  words :  ^  h» 
reditaments" imports  all  that  in  which  he  had  an  eatateof  inlud^ 
ance;  and  the  words  ''  rest  and  residue*'  are  sufficient  to  pM 
the  whole  interest,  if  the  intent  be  clear.  This  appears  from  tk 
cases  where  an  intent  has  been  raised  fromintroductory  wordt(f)i 
Here  one  copyhold  is  given  to  N.  Lister,  and  then  comes  thii 
sweeping  clause :  *'  All  the  rest  of  my  lands,  tenements,  and  br 
reditaments  whatsoever  and  wheresoever,  and  also  all  my  goA 
chattels,  and  personal  estate  of  what  nature  or  kind  soever,  ste 
payment  of  my  just  debts  and  funeral  expences.  I  give,  denies 
and  bequeath  the  $ame  unto  my  wife  S.  Carr.'^  The  whole  ftt" 
sonal  estate,  together  with  all  the  rest  of  the  real  estate,  after  psf- 
ment  of  debts  and  funeral  expences,  is  given  to  thedevisorintb 
one  clause.  What  is  this  but  saving, "  I  will  first  have  my  d^ 
and  funeral  expences  paid,  and  then  I  give  what  is  left  to  Ihi 

(a)  On  the  ^neral  efleet  of  introdae-  Goodry^hi  d.  Buker  v.  Sioelur^  5TcniA» 

torj  wordd  in  a  will,  ure  Ibhetsm  ▼.  Beck*  1 S.  and  Doe  H,  Child  et  mx.  v.  ITH^I 

with.  Com.  temp,  T(t/6ol,  160.    Matidjf  ^.  TermRep.64.  For theireffecf  loptJiWI 

Jtfaudy,  Com.  temp.  Hardw.  lit,   t  Sir.  ODtheresidDaryrlaa»eof«  wil|.McGnf 

lOtO.  S.  C.     Fngmorion  d.  ff^right  w,  ton  ▼.  Atkimem^  I  ffiVt.  SS3.    H^m^ 

f«'ricA<,ta<.&89.  SH'ii«.414.S.a  Lore-  JacXciM,  Cowp,  S99.    Doe  cL  llvAittt. 

4ureit  d.  Mudge  ▼.  Blight  et  ux.  Cowp,  55?.  Chapmm,  1 H,  BL  ff  3.  and  fVnfMrMi* 

Dtnn  d.  GofJrla  v.  GuskiUf  CMtp.  067.  diMuBrwnBtnteiMotfdm^^SBmrfwmil^ 

devisee? 
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9?     If  the  ioient  be  clear,  there  aire  apt  words  sufficient       1796. 

purpose.    Therefore,  without  defining  the  meaning  of  DsTiiMtfdem. 
rd  ''  hereditaments/'  we  think  that  the  plain  intent  of  the     Mil&or 
r  makes  it  neceasary  to  gire  this  import  to  the  devise.         Moot; 
Curiam^  Judgment  reveraed.     *"  Error. 


(In  the  Exchequer  Chamber.) 

Ha  ILLS  V.  SsnTH  and  Another,  in  Error.  Nov.ieth, 

\  was  an  action  of  trover  brought  in  the  King's  Bench  by  -^j  ®f  Uwerpo^i 
e  Defendants  in  Error,  to  recover  from  the  Plaintiff  in  draw  apon  the 
as  Captain  of  the  ship  Hawke,  a  cargo  of  iron  and  hemp,  bankiog-bonie 
luse  was  tried  before  Lawrence  J.  at  the  summer  assizes  dan  to  m  large 
ncasUr  1 794,  and  a  verdict  found  for  the  Defendants  in  •'no"n^*l[»^ 

amoog  otbcr 

for  4710/.  18<.     Upon  this  a  bill  of  exceptions  was  ten-  secnritiet 
by  the  Counsel  for  the  Plaintiff  in  Error,  and  sealed  by  Jgn  gUdiira 
med  Judge.  From  that  bill  of  exceptions,  when  annexed  mercantile 
record  in  thi.  court,  the  case  appeared  to  be  a.  follows:  ^TrSTet™. 
Defendants  in  Error  were  merchants  and  bankers  residing  partnert  as  the 
don  and  carrying  on  business  under  two  different  firms,  tboDgh^nDder' 
f,  the  banking  business  under  the  firm  of  Samuel  Smithy  the  firin  of  b. 
ind  Co.  and  the  business  of  merchants  under  the  firm  of  iQgi'y  he  remit- 
;  and  Atkinson.    George  and  Henry  Broum^  merchants  at  •**'  tbeiofoiM 

f  .•  •  1  \       -.x     t>  -of  a  cargo  and 

ooi,  some  time  since  opened  an  account  with  Samuel  tbe  bill  of 
Sons,  and  Co.  as  bankers,  in  the  recnilar  course  of  busi-  |«diogindorfed 

.',.,,  1    i         •  .1  in  blank  to  B. 

emitting  bills,  and  drawing  against  them  as  occasion  re-  4-  c.  but  tbe 
.    In  January  1793,  G.  and  H.  Brown  wishing  to  increase  "ued'f^m"* 
rafts  to  a  much  greater  amount  than  had  been  at  first  ie;iving  LtMf 
1  or  intended  by  Samuel  SmUh,  Sons,  and  Co.  entered  into  ^/^^^  "^^^ 
cement  with  them  to'tbe  following  effect:  that  G.  and  H.  became  bank- 
should  be  at  liberty  to  draw  6000/.  per  week  from  the  cowidCTlbV 
Februarif  to  the  12th  of  March  upon  Samuel  Smith,  Sons,  indebted  to  a 
I.  remitting  them  good  bills  of  exchange  on  London  tc^l.^^'^eUTcred 
he  amount;  and  that  as  a  further  security  they  should ^"i)>**^^|>^^ 
a  credit  with  two  houses  at  Hamburgh  against  goods  tain;  beidtbat 
aed  to  those  houses  to  the  amount  of  20,000/.  of  which  ^-  .*  ^:  "^8^^ 
I  Smith,  Sons,  and  Co.  might  avail  themselves  as  they  trover  for  H 
think  proper;  and  also  as  a  collateral  ucurity  consign  to  J?""V  ^ 
tse  of  Smiths  and  Atkinson  hemp  and  iron  to  the  amount 
00/.  on  sale  for  their  account.  This  agreement  was  entered 

d6F«^ifev.JapfU,4C«Bpb.51.  CiMiiaf  ▼.  B»«iPn»9Eft0t,5O9.  WMHmmM 
II,  14  Eatt,  58S.  59S*  JRferltni  v.  Catet,  1  M^AeS.  140.  Peflm  ?. 
N^S  M.  At S.  S50. 556.    Ft^h  t.  R.  I.  C9mpmnf,  4  B. df  A.  6S0.  6-10. 

oo2  into 
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into  for  the  accommodation  of  G.  and  H.  Brodm,  and  entiiely 
at  their  request.  Inconsequence  of  this  G.and  H.  BrotMdid 
draw  upon  Samuel  Smitht  Sotts,  and  Co.  to  a  considerable  amount; 
and  in  pursuance  of  the  agreement  pn  the  13th  of  February  1793 
remitted  to  Smiths  and  Atkinson  the  invoice  and  bill  of  lading 
indorsed  in  blank  of  the  ship  Havrke  of  which  the  Plaintiff  in  'Bi- 
tot was  captain,  and  for  the  cargo  of  which  this  action  mi 
brought.  In  the  correspondence  which  took  place  between 
Smiths  and  il/Ai'/i^on  and  G.  and  //•  Brown,  subsequent  tothii 
remittance,  the  former  applied  to  the  latter  for  directions  re- 
specting the  disposal  of  the  goods  and  the  prices  they  migkl 
be  willing  to  take.  An  insurance  was  effected  on  the  cargo  is 
the  name  of  Smiths  and  Jtkinson,  who  were  to  receire  the  moil 
commission  on  the  sale.  At  the  time  when  the  invoice  and  biB 
of  lading  were  remitted  the  Hawke  was  in  the  port  of  Liverfsd 
and  ready  to  sail  for  London,  but  was  prevented  from  sailing 
by  an  embargo.  Samuel  Smith,  Sons,  and  Co.  having  in  com- 
quence  of  the  credit  lodged  in  their  favour  with  the  houses  it 
Hamburgh  drawn  upon  those  houses,  and  having  had  sevenl 
of  their  bills  returned  from  thence  protested  for  non-paymca^ 
immediately  applied  to  their  own  use  aparcel  of  bills  reraittcdto 
them  by  G.  and  J/.  Broun  on  the  2d  of  March  1793,  and  it- 
fused  to  accept  the^bills  drawil  by  G.  and  //.  Brown  upon  thm 
at  the  same  time.  At  this  period,  and  on  the  5th  of  April  179X 
when  G.  and  //.  Brotrn  were  declared  bankrupts,  the  balanoi 
of  accounts  was  considerably  in  favour  of  Samf/e/  Smith,  Sou, 
and  Co,  In  consequence  of  the  bankruptcy  Smiths  and  A/Ui- 
son  having  demanded  of  the  captain  the  cargo  of  the  ship  limit 
which  was  still  lying  in  the  port  of  Liverpool,  and  tendered  tbe 
charges,  the  latter  refused  to  deliver  it  to  them,  alleging  o^ 
dcrs  to  that  effect  from  the  assignees  of  G.  and  /f.  Bromi,  to 
whom  he  afterwards  delivered  it.  The  Defendants  in  Error 
called  two  eminent  merchants  to  prove  that  bills  of  ladiogi 
when  made  out  to  the  order  of  the  shipper  or  his  assigns,  IR 
negotiable  or  transferable  by  the  shipper's  indorsement,  whicb 
vests  the  property  in  the  indorsee  :  and  that  when  such  bilb 
of  lading  are  transmitted  from  abroad,  it  is  usual  for  merchanti 
to  accept  bills  in  consequence  of  them,  before  the  arrival  of 
the  goods.  Upon  this  evidence  the  learned  Judge  directed 
the  jury  that  the  consignment  of  the  cargo  of  the  ship  Hawk 
to  Smit/is  and  Atkinson  was  not  a  consignment  to  them  as  tka 
{actors  or  agents  only  of  G.  and  // .  Brawn  acting  merely  for  tk 
benefit  of  their  principals,  but  was  a  consignment  to  Smiths  vA 
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Jlikimonnot  only  to  sell  the  same  under  the  direction  of  G.  and       179o.  ^ 
JST.  Browiif  but  also  by  the  produce  therefore  to  protect  and  in-      juille 
denanify  the  banking-house  of  Samuel  Smith,  So/ts,  and  Co.  v. 

•gainst  their  advancements  and  acceptances  on  account  of  G,  |q  ^n^k 
and  H.  Hrown,  and  that  the  law^as  between  principal  and  factor, 
did  notarise  in  this  case:  that  if,  therefore,  they  believed  the 
eridence  shewn  of  the  custom  of  merchants  with  respect  to  the 
transfer  of  a  bill  of  lading,  then  the  Plaintiffs  (now  Defendants 
in  Error.)  were  entitled  to  the  cargo,  and  the  captain's  refusal 
to  deliver  was  evidence  of  a  wrongful  conversion.  To  this 
direction  the  bill  of  exceptions  was  tendered. 

This  case  was  twice  argued ;  in  Easter  Term  1796,  by  Chamhre 
for  the  Plaintiff  in  Error,  and  Lowndes  for  the  Defendant; 
«iid  again  on  this  day  by  Law  for  the  former  and  Wood  for  the 
liUter. 

•  Arguments  for  the  Plaintiff  in  Error:  The  first  observation 
Ihat  presents  itself  in  this  case  arises  on  the  negotiability  of  a 
bill  of  lading  by  indorsement;  with  respect  to  which  point  we 
iaaost  refer  the  Court  to  the  several  reports  of  Lickbarrow  y. 
Mown  (a),  where  the  subject  was  completely  exhausted.  We 
•ooteDd,  indeed,  that  the  direction  of  the  learned  Judge  upon 
-lliat  point  was  incorrect;  for  the  question.  Whether  such  an  in-» 
Mmment  be  negotiable'or  not?  is  part  of  the  law  of  merchatits, 
•lid  as  such  ought  not  to  have  been  submitted  to  the  jury. 
tGrani  v.  Vaughan,  3  Burr.  1523.  and  Pillans  &'  another  v.  Van 
iMUrop  6f  another,  3  Burr.  1669.  The  next  consideration  will  be, 
^liether,  under  the  circumstances  of  this  case,  there  was  such 
41  ne^dation  or  assignment  as  amounted  to  a  complete  trans- 
-Ibr  of  the  property,  or  whether  the  consignor  and  consignee  did 
iwt  stand  in  that  relation  to  each  other,  in  which  the  law,  as  be- 
-tlreeo  principal  and  factor,  applies.  Admitting  that  by  virtue  of 
4ie  indorsement  of  a  bill  of  lading  property  prima  facie  passes. 
Mill  that  indoi^ement  is  capable  of  being  so  explained  by  evi- 
^dence  as  to  shew  the  indorser's  intent  to  pass  some  minor  in- 
terest, or  qualified  authority,  in  respect  of  the  goods.  la 
mpport  of  this  the  opinion  of  Lord  Mansfield  in  Wright  v. 
•Campbell,  4  Burr.  2050.  may  be  referred  to.  The  effect  of 
an  indorsement  on  a  bill  of  lading  cannot  be  more  general 
tfiiud  that  of  an  indorsement  of  a  bill  of  exchange :  now  the 
latter  may  be  indorsed  for  various  purposes ;  as  to  apply  • 

im)  jiufgncnt  for  (be  I'laiiitiff  Id  K.  B.  JLord*,  ;S  H.  Bl.  f1 1.  and  ft  Term  Hep. 

MknR  K«|i.  03.  TlMt  jadgayst  rcTened  367.  Special  verdict  oo  the  tccood  trial 

!■  the  Ssdwqoer  Qiamb«ry  I U.  BL  S57.  and  jad|iMit  for  tk«  PMdatiff  in  iC  A. 

'flMht  ic  mv  swirded  Id  the  Honie  of  S  Term'  Ri^^  683. 

« J  O  O  3  the 


consideration  does  not  arise  here.  From  all  the  I 
taken  together,  it  is  clear  that  these  parties  do  x 
relation  of  vendor  and  vendee;  nor  was  it  undi 
time  when  the  indorsement  was  made,  that  a  coi 
of  the  property  would  thereby  be  effected,  i 
agreement  the  consignments  of  goods  were  on 
the  house  of  Smiths  and  Atkimon  as  a  collateral  i 
benefit  of  the  banking-house.  The  goods  themsel 
were  to  continue  the  property  of  the  consignor  til 
the  money  arising  from  thence  was  either  to 
Smiths  and  Atkimon,  or  paid  into  the  banking- 
sion  should  require.  Up  to  the  time  of  the  sa 
attending  these  goods,  and  the  risk  of  the  coi 
upon  the  consignor.  It  is  true  that  the  consig 
had  an  insurable  interest  in  respect  of  their  coi 
still,  if  the  consignors  also  had  an  insurable  pro 
not  maintainable  by  these  partiesfor  a  conversion 
acting  under  the  orders  of  the  owners.  Did  the 
consequence  of  remitting  the  bill  of  lading  to  pers 
the  qualified  relation  to  them  in  which  Smiths  and 
lose  all  power  and  controul  over  the  cargo  7  The  r 
signee  attaches  only  on  the  arrival  of  the  cargo  at 
tination,  and  till  that  period  the  consignor  has  a 
^  as  enables  him  to  detain ;  for  if  he  has  a  propert 

*  the  subject  of  insurance,  that,  accompanied  with 

ables  him  to  detain.  That  G.  and  H.  BrawM  had  i 
terest  appears  from  Hibbert  v.  Carter,  I  Term  Rt 
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of  the  freight^  and  become  insolTent  before  the  bills  are  dae»  and       1796. 
hieibre  the  goods  get  into  his  actual  possession  the  consignor     hailliT 
ntmy  stop  them  in  tranntu.    The  principal  case  is  even  stronger  «• 

than  that,  for  there  the  ship  had  arrived  at  the  port  of  delivery,     inlEm^ 
iN^ereas  here  it  had  never  migrated  from  thiB  port  of  loading. 
In  Liekbarraw  v.  Ma$on,  2  Term  Rep,  72.  Mr.  J.  AMunt  ob- 
•erres,  that  where  delivery  is  to  be  at  a  distant  place,  the  con* 
timet,  as  between  the  vendor  and  vendee,  is  ambulatory  till  de- 
livery, though  not  as  between  the  vendor  and  third  persons  if 
m  bill  of  lading  has  been  remitted.    If  therefore  this  case  be 
oon^dered  as  between  vendor  and  vendee,  no  third  persons 
having  intervened,  the  contract  must  here  be  considered  ambn- 
latory  till  actual  delivery.    It  is  the  course  of  trade  to  make 
att  two  or  three  bills  of  lading ;  according  to  the  terms  of  the  bill 
of  lading  the  captain  is  to  deliver  to  the  shipper  or  his  assigns; 
mtad  when  there  are  different  claimants  upon  different  bills  of 
lading,  it  is  not  his  business  to  examine  who  has  the  best  right. 
fiaron  v.  Bowers^  cited  per  Lord  Loughborough  in  Lickbarrow 
V;  Mason,  I  H,  BL  365.    The  captain,  therefore,  in  the  present 
cue,  satisfied  his  contract  by  a  delivery  to  the  assignec^ii  of 
tke  shipper.     In  addition  to  this,  it  may  be  contended,  that  the 
pmperty  never  vested  in  Smiths  and  Atkinson,  because  the 
banking-house  never  executed  their  part  of  that  agreement 
wnder  which  the  consignment  was  made.    The  bills  of  G.  and 
B.  Brown  having  been  dishonoured,  they  were  entitled  to  stop 
liie  consignment  in  the  port  of  Liverpool. 

Arguments  for  the  Defendants  in  Error.  When  a  custom  has 
once  been  found  to  be  a  custom  of  merchants,  it  becomes  by  that 
finding  the  law  of  the  land.  This  doctrine  was  acted  upon  by 
Lord  Kent/on  in  the  case  of  Hunter  v  •  Buring  (tried  at  the  same 
sittings  in  which  the  second  trial  of  Lickbarrow  v.  Mason  had 
taken  place),  who  refused  to  hear  any  evidence  respecting  the 
w^otiability  of  a  bill  of  lading,  it  having  been  already  admitted 
upon  record  in  the  special  verdict  in  Lickbarrow  v.  Mason.  That 
ipecial  verdict,  therefore,  as  reported  6  Term  Rep.  683,  is  an 
liithority  to  shew  that  bills  of  lading  are  negotiable.  If  Smiths 
md  Atkinson  had  stood  in  the  mere  relation  of  factors  to  G.  and 
HI  Brown  as  their  principals,  undoubtedly  they  could  have  had 
so  lien  upon  the  goods  for  the  balance  of  their  account  until  they 
liad  come  into  their  actual  possession.  But  though  that  be  law 
im  between  principal  and  factor,  yet  where  one  transfers  goods 
so  another  in  trust  to  indemnify  a  third  person  agamst  money 
ifhich  he  may  advance  that  law  does  not  apply,  because  the 

0  0  4  property 
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1796.       property  immediately  vests  in  the  trustee  in  whom  itit  intended 
"haiTli      ^  ^est.   Here  the  agreement  was  that  G.  and  H*  Brown  should 
V.  oonsign  hemp  and  iron  to  Smiths  and  JLtkinkou,  the  meaning  of 

iQ  Error,     which  agreement  was,  that  the  former  should  transfer  to  the 
latter,  by  the  usual  mercantile  mode  of  transfer,  goods  in  tmst 
to  be  sold,  and  the  produce  to  be  retained  as  a  collateral  seca- 
rity  for  what  the  banking-house  should  advance.     The  mode 
of  transfer  adopted,  namely,  the  indorsement  of  a  bill  of  lading 
in  blank,  was  an  adequate  mode  of  transfer.    For  a  mere  agree- 
ment for  one  to  sell  and  the  other  to  buy  a  specific  thing  will 
pass  the  property  in  chattels  without  actual  delivery  if  tbe 
consideration  be  paid.     It  is  tru^  that  the  vendor  has  a  right 
to  stop  in  transitu  where  the  consideration  has  not  been  paid 
and  is  not  likely  to  be  paid ;  but  that  law  cannot  affect  tbii 
case  where  there  was  no  pretence  to  stop  in  traMsitu,   as  the 
banking- liouse  had  actually  paid  by  advances  the  value  of  the 
goods.     Upon  this  head  there  are  many  cases.     In  Keilw.  77. 
pL  25.  it  is  said  that  if  a  man  buy  twenty  quarters  of  malt 
which  is  put  into  sacks  or  otherwise  severed  from  the  other 
malt,  the  property  is  altered.    So  in  Evans  v.  Marlell,  ViMoJL 
156.  the  Court  say  that  the  consignment  in  a  bill  of  lading 
gives  the  property  ;  and  in  Grips  v.  Ingledew^  Farresley  89.  it 
was  held  that  under  an  agreement  to  pay  so  much  for  eveij 
hundred  stacks  of  wood  lying  in  such  a  wood,  and  so  for  more 
as  it  should  be  felled,  the  property  of  eVery  hundred  cut  at  the 
time  of  the  agreement  vested  in  the  purchaser,  and  so  of  the 
rest  as  they  were  cut  down.     There  is  also  a  case  cited  in  Ecam 
V.  Thomas,  Cro.  Jac,  172.   "  one  covenants  with  another,  that 
if  he  will  marry  his  daughter  he  shall  have  such  a  flock  of 
sheep  ;  he  marries  hi$  daughter ;  the  property  of  the  sheep  was 
presently  in  him,  because  it  was  but  a  personal  thing  and  tbe 
covenant  is  a  grant  (a)."   Again,  in  an  action  on  the  case  upon 
mutual  agreements  a  note  was  given  in  evidence  in  tbe  nature 
of  a  bill  of  parcels,  expressing  that  A.  had  bought  of  £.  one 
hundred  pieces  of  muslins  at  forty  shillings  ptr  piece,  to  be 
fetched  away  by  ten  pieces  at  a  time,  and  paid  for  as  takoi 
away ;  there  Uott  C.  J.  at  Guildhall  held  that  the  pieces  being 
marked  and  sealed,  the  property  was  altered  immediately,  and 
that   they   remained   only  as    a    security    for    tbe   money. 
tonight    v.  Hopper,    Skinn.   647.     Indeed   in  Lickbarrom  t. 
Mason,  Lord  Loughborough  says,  ''  A  destination  of  tbe  goods 
'"  by  the  vendor  to  the  use  of  the  vendee,  the  marking  them,  or 

(a)  See  FUz,  Akr.  MmUnms  de  fuits^  pi,  144. 

*^  making 
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^*  making  them  up  to  be  deKvered,  or  removing  them  for  the       1796. 
•«  -purpose  of  being  delirered,  may  all  entitle  the  vendee  to  act  as'     HAtLLu 
*^  owner  toassiim  and  to  maintain  an  action  against  a  third  t>er8on  *» 

"  into  whose  hands  they  hare  come/'     1  li.  BL  363, 364.    Up-     iTumi. 
on  these  anthorities  it  may  be  contended,  that  the  instant  the  des- 
tination of  these  goods  was  ascertained,  and  they  were  put  on 
board  in  order  to  be  deliveiled  to  Smiths  and  Atkinson,  the  pro- 
perty was  immediately  transferred  to  them,  because  a  valuable 
considenition  had  already  moved  from  them.   This  specific  pro-* 
perty  being  once  ascertained  .they  were  thereby  enabled  to  main- 
Uiin  trover  for  the  goods,  unless  G.  and  H.  Brown  or  their  as- 
•ignees  could  have  shewn  a  just  cause  for  retracting  the  delivery. 
It  may  also  be  ai^ued/that  the  cargo  having  been  delivered  by  G* 
and  //.  Riown  to  the  Defendant  for  the  use  of  the  Plaintiffs  up- 
on a  good  preceding  consideration,  the  Defendant  may  be  looked 
upon  as  a  trustee  for  the  benefit  of  the  Plaintiffs.     In  Brandy. 
hUltif,  Ytlr.  164.  j1.  being  indebted  to  the  Plaintiff*  in  100/.  for 
the  satisfaction  of  the  debt,  delivered  to  the  Defendant  sundry 
goods  amounting  to  the  value  of  the  debt ;  and  it  was  adjudged; 
(bat  by  the  delivery  of  the  goods  to  the  defendant  to  satisfy 
ibe  Plaititiff",  the  Plaintiff  acquired  a  property  and  interest  in 
the  goods.    To  the  same  effect  are  1  liuUtr.  68.   2  Leon,  89.- 
jy^r  49.  a.  Nor  can  any  distinction  be  made  on  the  ground  of 
the  propertyL^having  been  transferred  to  Smiths  and  Atkimon  as 
consignees,  instead  of  the  very  house  whose  advances  the  con- 
signment was  designed  to  cover.    The  former  were  to  sell  the 
goods  for  the  special  purpose  of  indemnifying  the  latter  by  thel 
proceeds,  and  till  that  sale  G.  and  //.  Brownwere  to  stand  the 
risk,  and  to  provide  the  fund  from  which  the  contingent  charges 
ivere  to  be  defrayed.   This  accounts  for  the  insurable  interest  in 
both  parties.    The  consignors  had  an  interest  in  that  property, 
which  when  sold  wa^  to  pay  their  debt,  and  the  consignees  were 
interested  in  the  same  property  because  it  was  the  security  on 
which  their  advances  were  made.     In  the  case  of  Kinloeh  v. 
Craig,  pnncipdMy  relied  on  by  the  Plaintiff*  in  Error,  the  bill 
of  lading  was  not  indorsed  ;  indeed  that  was  merely  a  case  of 
principal  and  factor,  whereas  here  there  was  an  actual  transfer 
of  the  property  in  trust  to  indemnify  the  banking-house,  and 
that  property  was  paid  for  before  the  transfer  took  place.         ^ 
Eyre  Ch.  J.    The  case  is  now  brought  to  a  point  in  this  one 
short  proposition,  viz.  That  the  propeity  was  transferred  to  Smiths 
and  Jtkinson  upon  a  trust  in  which  those  who  transferred  the 
property,  and  the  banking-hoase  v^ve  concerned.  If  this  can  be 

main*- 
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maintained,  all  the  objections  which  occar  so  forcibly  upon  tiia 
notion  of  a  bargain  and  sale,  will  be  remoyed.  Had  it  been  a  bar^ 
gain  and  sale  accompanied  with  a  sufficient  delivery  to  tnmsfa 
the  property.from  that  moment  the  risk  of  the conaignmmt sad 
the  loss  and  profit  upon  it  ought  to  have  belonged  to  the  bay* 
era.  But  if  we  can  suppose  that  this  transfer  of  property  was  to 
stand  simply  upon  the  agreement  that  the  cargo  should  goto 
Smiths  and  Atkinson,  and  should  be  in  effect  their  property  oaljr, 
for  the  purpose  of  their  applying  the  net  proceeds  by  way  of 
indemnity  to  the  banking-house,  then  the  circumstances  of  tk 
cisk  and  of  the  profit  and  loss  refer  to  the  trust  with  which  die 
property  was  charged,  and  are  thereby  accounted  for.  Iltt 
trust  being,  that  the  proceeds,  whatever  they  might  be,  shosU 
remain  with  the  consignees  applicable  to  the  debt  of  the  bank* 
ing*house,  the  risk  must  necessarily  remain  with  the  consignon 
notwithstanding  the  change  of  property,  and  they  must  saftr 
or  be  benefited  by  the  loss  or  profit  upon  the  sale.  The  questioa 
then  is.  Whether  upon  the  case  before  us  we  are  authorised  to 
decide,  that  by  the  agreement  of  the  parties  for  a  valaable  ooa* 
sideration  this,  which  was  originally  the  property  of  the  coa- 
sifi^nors,  did  become  the  property  of  Smiths  and  Atklman, 
charged  with  the  aboTC-mentioned  trust?  And  here  the  bill  of 
lading  operates  as  in  my  poor  judgment  it  ought  to  opente. 
It  operates  as  evidence  of  the  change  of  property,  and  as  sucli 
I  have  no  difiliculty,  nor  ever  had,  in  giving  it  its  full  efiect 
Ninety-nine  times  in  an  hundred  the  indorsement  of  a  bill  of 
lading  will  be  conclusive  evidence  of  the  alteration  of  pro- 
perty without  ascribing  to  it  the  effect  of  a  legal  instrumeot 
as  a  bill  of  sale.  Cases  may  arise  in  which  it  will  be  difficult 
to  understand  that  such  was  the  meaning  of  the  parties.  Here, 
however,  there  was  an  agreement,  that  as  a  large  credit  was  to 
be  given  by  the  banking-bouse  to  G.  and  H.  Brown,  they  should 
put  it  into  the  hands  of  Smiths,  and  Atkinson,  as  merchants,  t 
certain  quantity  of  goods,  the  proceeds  of  which  should  remain 
as  a  deposit  in  order  to  secure  that  credit.  From  the  moment 
then  that  the  goods  were  set  apart  for  this  particular  purpose; 
why  should  we  not  hold  the  property  in  them  to  have  been 
changed,  it  being  in  perfect  conformity  to  the  agreement,  wai 
such  an  execution  thereof  as  the  justice  of  the  case  reqmieB? 
One  difficulty  had  indeed  occurred  to  me,  namely,  that  if 
this  bill  of  lading  so  indorsed  was  at  all  events  to  change 
the  property;  if  of  its  own  force,  without  reference  to  any 
particuUr  agreement  it  wfui  to  operate  as  a  transfer^  then  if  the 

banking- 
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banking^lumse  had  become  debtors  to  die  comignonumd  had       1796. 
become  intolTent,  the  effects  of  the  consignors  wonld  hare  gone  to      ||^,^^ 
pay  their  debts.  The  injustice  of  this  seemed  so  flagrant^  that  I         •• 
felt  great  difficulty  in  Acceding  to  a  proposition  attended  with     |ii*]S!«r. 
«och  consequences.  But  I  see  no  reason  why  we  should  not  ex* 
pound  the  doctrine  of  transfer  very  largely  upon  the  agreement 
of  the  parties,  and  upon  their  intent  to  carry  the  substance  of  that 
agreement  into  execution .  This  will  lead  to  the  conclusion,  that 
the  moment  the  goods  were  put  on  board  the  Hamke,  and  the  biU    , 
of  lading  was  indorsed  and  remitted  to  SmUhi  and  Atkimom,  the 
property  was  changed,  and  was  to  remain  in  their  hands  cloath* 
ed  with  the  trust  expressed  in  the  agreement.    In  this  view  of 
the  case,  the  circumstance  of  the  risk  remaining  in  the  con^ 
eignors  will  only  relate  to  the  manner  in  which  the  trust  was 
to  be  carried  into  execution.    The  profit  or  loss  at  which  the 
goods  might  be  sold  would  affect  the  advantage  which  the  con^ 
•ignors  were  to  derive  from  the  trust;  but  still  the  risk  of  the 
ocHDwignors  in  that  respect  affords  no  objection  to  the  existence 
pf  the  trust  itself:  I  therefore  feel  the  ground  of  argument,  as 
it  now  stands  before  us,  much  changed  from  what  it  appeared 
to  be ;  and  shall  bare  no  difficulty  in  holding  that  this  cargo 
jras,  vested  in  Smiths  and  Atkimonf  notwithstanding  the  risk  re- 
mained  in  those  who  transferred  the  cargo,  and  notwithstanding 
jihat  cargo  was  to  be  sold  with  a  view  to  the  profit  or  loss  of 
^e  consignors.   Those  circumstances  will  not  prevent  a  trans- 
ler  of  the  property  under  the  agreement,  which  was  for  a  valu- 
Itbie  consideration ;  though  1  can  by  no  means  assent  to  the 
proposition,  that  the  agreement,  though  for  a  valuable  consi* 
deration,  will  amount  to  any  thing  like  a  bargain  and  sale. 
Per  Curiam,  Judgment  affirmed. 


Waghorne  v.  Lanomeab.  ^••*  *«•"• 

JUDGMENT  in  this  case  was  signed  on  the  23d  of  May:  on  If  »Jl./«.  b« 
the  29th  of  the  same  month  the  Defendant  died«  and  on  Defendant*!* 
the  31st  aj{.  fa.  /es/s'd  previous  to  the  Defendant's  death  was  »**^^"^  ^ 
lodged  in  the  office  of  the  sheriff  of  Afufc{/esej:  under  this  the  sheriff  and  exr 

-  sheriff  levind  eeated  mfter, 

aomnieviea.  theexecuUon 

Clayton  Serjt.  on  a  former  day  obtained  a  rule  to  shew  cause  ■  rasaUr. 
why  the^.  /a.  should  not  be  setasideforirregularity,  and  why  the 
inopey  produced.b  v  astle  of  the  goodswhich  remained  in  the  hands 

of 


LiiaOMKAD. 
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1796.  of  th%  sheriff  should  not  be  restored  to  the  administrator  of  the 
itaorornb  Defendant.  He  contended,  that  the^.  fa,  being  lodged  in  the 
9^  office  subsequent  to  the  death  of  the  Defendant,  the  executton 
thereon  was  irregular,  and  cited  Ueapy  v.  Parri$,  6  Term  Bep. 
368.  where  the  /«s/^  was  after  the  death  of  the  party ;  and  fValhn 
V.  Draunvaien,  £.  36.  Geo.  3.  in  Scacc.  (a),  where  the  same  doe- 
trine  was  held,  though  the  /i«/ewas  before  the  death  of  the  party. 
He  insisted  also  that  the  judgment  here  should  have  been  le* 
vived  by  scire  facias,  since  the  administrator,  who  was  a  stranger 
in  this  case,  was  to  be  affected  by  it.  In  support  of  this  he 
relied  on  Pennoir  v.  Brace,  1  Salk,  319.  {b)  where  it  is  said  by 
the  Court,  that  ''  where  any  new  person  is  either  to  be  better 

or  worse  by  the  execution,  there  must  be  a  scire  facias^  because 

he  is  a  stranger,  to  make  him  party  to  the  judgment,  as  in 
''case  of  executor  and  administrator;"  and  on  Lord  Ktnyatts 
opinion  in  Ueaptf  t.  Parris,  He  added,  that  the  Defendant 
here  died  insolvent,  leaving  bond  and  other  creditors,  for  whom 
the  administrator  was  to  be  considered  as  trustee;  and  there- 
fore, by  the  statute  of  frauds,  the  writ  could  only  bind  fm 
the  delivery  to  the  sheriff,  (r) 

Shepkerd  SerjU  contri,  cited  HonghionY.  Rushb^,  Skin,2Sl. 
Comb.  33.  S.C.  Springer  r.  Somervilte,  iiir9i6.271.and  Dr.NM* 
ham^B  case,  iind,  in  the  note. 

BuLLEB  J.  read  a  case  of  Dakin  v.  Cartwright,  HiL  12  G«d. 
2,  K.B,  (d)  from  a  manuscript  note,  and  said  that  Walker y. 
Drawwaters  was  decided  on  a  misconception  of  what  had  been 
done  in  the  King's  Bench.  He  referred  also  to  3  P.  I¥ms.  400. 
and  2  Eq.  Cas.  Abr.  381. 

The  Court  vf  ere  of  opinion,  that  the  current  of  authorities  wsi 
against  the  application  on  the  1st  ground,  and  that  to  make  asctif 
yaciasnecessaryto  support  this  execution,  the  process  must  appear 
to  have  issued  after  the  death  of  the  party :  that  with  respect  to 
the  creditors,though  the  property  in  the  goods  of  the  deceasedwu 
not  bound  till  the  delivery  of  the  writ  to  the  sheriff,  yet  the  right 

(a)  See  9  Jnatrutk,  Hep,  680.  EusUr  Terms,  after  wbich  Defesdnt 

(b)  Bnt  it  wan  also  hfid  in  that  case  died.  Execation  was  taken  out  iesUi 
that  the  denth  of  a  party  b  oot  material,  the  first  day  of  HiUrp  Term,  aid  ths 
if  lubacqoeot  to  the  leate,  goods  iu  the  hands  of  the  executor  «ff« 

(ff>  49  Cur, 2,  c  3.  <.  16.  takeo.     And  on  motion  it  was  boldeBi 

{d)  The  ca«e  of  Dakin  ▼.  Cartwrighl  that  iboogh  a  judgment  In  respect  sf 

was  not  precisely  in  point:  but  accord-  purchasers  binds  only  fiom  the  sif^iBfi 

ingto  Mr.  Justice  nuUer*B  note,  Lee  C.J.  yet  as  to  the  party  and  his  repmeata- 

there  said ;  **  There  was  a  case,  MtcA.  tives  it  biocis  as  it  did  before  at  coaati 

iS/f.  3.  B,fL  GUI  w,  ParBotu,    «|adg-  law,  and  that  the  ezecation  wolMi 

ineot  was  entered  between  Hiktry  and  .was  therefore  resakr.** 

of 
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of  th«  creditors  to  pursue  that  property  till  the  delivery  of  the  179& 

writ  would  not  make  this  execution  irregular.  Wauornb^ 

Rule  discharged,  (a) 


'  («)  Vide  rfnrm  Pnrken  ▼.  Mobh,  CVo.  ed.  9.    In  RohiHMon  v.  Tonffue  it  wu 

S^  181.  «rbich  wit  b«-lore  thditatnt^  Mid  tbttt  iIm  statute  of  fmuds  coneeru 

of  fraads,  and  the  following  ra»ni  which  purchaterA  oiil\ ,  and  not  cit-diior»  \  wnd 

war*  after  I    ^iiMiyai4»ii«,  2  Veni,  «18.  in  I/oaf  Al«a  ▼.' ftaaMf,  and  &*fiH»ffPrV. 

PmmiVv.  tfra^e,  5d/VM.  I  Ld.  I^<iy.«44.  SomerwUU^  that  an  execaiioB  oi  lliia 

lSa(^3l9.  •S.C.   /^oZ/tajoa  aad  of  Arrs,  ¥•  kind   is  r«;giiUr  under  tlie  statute  of 

7W|r«f  md  alA^t,  2d  Ue$,  S  P.  H'nu.  frauds,  which  extends  oitly  to  «t editors 

399.  Lord  H'tacAclsMs  cate,  note.  Ibid,  and  puicbasersy  but  not  to  execatora 

Fmgkef  ▼.  Atkina&n^  tiarnei^  268.  ed.  3.  and  administrators  who  stand  io  the 

aad  Tidd's  Pr.  K.  B.  728.  ed.  1.  9S2.  place  of  tbe  party. 


FsNN  ex  dem.  Blancharo  v.  S.  Wood,  Executor  of      Mo.  tut. 

W.  Wood. 

Ej£CTMBNT  tried  at  the  summer  assizes  for  KnU  before  Ifadeeiaratiov 
Lord  ken^m:  Verdict  for  the  Plaintiff.  belwlTupoD 

Early  in  this  Term  a  rule  nut  for  anew  trial  was  obtained  on  a  tenant,  and 
mn  objection  arising  out  of  the  following  circumstances  i  On  the  admhted^  to 
13th  Febrmn/  1795,  W.  Wood  the  Defendant's  testator  pur-  defend,  tb« 
chafted  of  one  i^arartheremainder  of  a  term  of  sixty-one  years  oniy  recover 
in  certain  premises  at  Sydenham.  A  spiall  part  of  those  premises^  *nch  premiset 
with  a  wooden  house  standing  thereon,  had  been  previously  unr  {•  proved  to 
derlet  for  a  term  of  fifty  years  to  one  Blamhard  at  the  yearly  rent  **.*  '■  ?•*••• 
of  17/.  who  bad  again  underlet  a  part  exclusive  of  the  wood.eQr 
house  for  a  term  of  forty-eight  years  and  three-quarters  to  one 
Oazman  at  a  ground  rent  of  2/.  2s.    Blanchard  had  coven^ted 
with  Farar  to  build  a  substantial  house  on  some  part  of  ihe  pre* 
mises  demised  to  him^  Oozman^  when  he  took  his  lease  ftom 
3Ian€hard,co\eti9Lnied  to  perform  this  agreement  for  him.  When 
KT*  Wood  purchased  of  JPamrit  was  supposed  that  Blanckard  had 
surrendered  his  interest,  behaving  failed  in  the  payment  of  his 
rent  and  delivered  up  the  keys  of  the  wooden  house  to  Farar^n 
vervants  ^  but  the  lease  still  remained  in  his  possession*  tV.  Wood 
purchased  of  Oozman  his  interest  in  the  house  which  he  had  built 
in  pursuance  of  his  agreement  with  Blanchard,  but  suffered  him 
to  continue  in  possession  as  his  tenant*  He  also  pulled,  dowd  the 
wooden  house.  Upon  this  Blanchard,  with  a  view  to  recover  hie 
premises,  served  Oozman  alone  with  a  declaration  in  ejectment ; 
knd  the  present  Defendant,  as  executot  to  W,  Wood,  (#ho  was 
deceased,)  was  admitted  as  landlord  to  defend.   No  ground-rient 
was  in  arrear  from  Oozman  to  Blanchard.    The  lessor  of  the 
:  Plaintiff 
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1796.      Plaintiff  only  proved  a  title  to  the  wooden  home,  and  had  a 
Pt»»  M  den.  ^^>^ic^  f^^  ^^^^*    '^^^  objection  to  this  Terdict  was,  that  Oonam 
Blakcrasd  alone  having  been  served  with  the  ejectment,  the  mle  under 
Wood.      which  the  Defendant,  as  landlord,  was  admitted  to  defend,  ex- 
tended only  to  the  premises  of  which  OozmanwnB  proved  to  be 
tenant  in  possession,  and  not  to  any  of  which  the  Defendsnt 
himself  was  in  possession. 

Le  Blanc  Serjt.  shewed  cause.  It  is  objected  to  this  verdict 
that  the  premises  recovered  were  in  Oozman'u  possesaion.  If  i 
declaration  be  served  on  several  tenants,  and  one  landlord  comet 
in  to  defend  for  one  tenant,  he  must  specify  the  premises  for  which 
he  defends ;  but  in  Doe  ex  dem.  Jesse  v.  Bacchus^  Mich.  30  Geo.  2. 
at  sittings  BulL  N.  P.  1 10.  this  distinction  was  taken,  '*  that  if 
"  there  be  but  one  Defendant  as  tenant  in  possession,  the  Flain- 
''  tiff  need  not  prove  him  in  possession ;  because  if  he  was  not, 
"  why  did  he  enter  into  the  rule  (a)."  The  whole,  therefoK, 
of  these  premises  having  been  specified  in  the  margin  of  the  cdm- 
mon  consent  rule,  and  not  restrained  by  any  description  m  fle 
rule  by  which  the  landlord  was  admitted  to  defend,  he  cannot 
complain  of  want  of  notice. 

Shepherd  Serjt.  eontrd.  The  common  consent  mle  must  bt 
construed  by  the  subsequent  rule  under  which  the  landlord  it 
admitted  to  defend.  If  that  benot  thecase,  the  Plaintiffin  eject- 
ment may  recover  from  the  landlord  lands  at  two  different  ends 
of  the  county  holden  by  different  tenants.  Though  by  the  com- 
mon consent  rule  the  Defendant  is  bound  to  "  confess  lease,  en- 
try, and  ouster  of  so  much  of  the  tenements  specified  in  the 
Plaintiff's  declaration  as  are  in  possession  of  the  Defendant  or 
his  tenant,  or  any  person  claiming  by  or  under  his  title,'*  yet 
those  general  expressions  must,  where  the  landlord  defends  for 
his  tenant,  be  restrained  to  the  premises  in  his  tenant's  possession, 
and  for  which  he  has  been  served.  Besides,  the  declaration  in 
ejectment  is  narrowed  by  the  notice  of  the  casual  ejector.  Id 
Smith  ex  dem.  Taylor  v.  Maim,  1  Wils.  220.  it  was  expressly 
ruled,  that  where  the  landlord  defends,  the  tenant  must  be 
proved  to  be  in  possession  of  the  premises ;  for  it  was  said  that 
he  does  not  admit  himself  to  be  landlord  of  any  premises  but 
of  such  only  as  are  in  the  possession  of  his  tenant* 

(«)  VideUnn.  G—dtigkt  ▼.  RUk^ 7Term  apon  the  home  circait  on  the  aatberity 

Rep,  933.  where  Uiet  case  waa  ovemiled.  of  .le«fe  ▼.  Bmeekw^  but  acknowMfed 

There  Lord  ffeayoM  allnded  to  the  prin-  hin  having  adopted  s  coDtrsry  episM 

dpal  case  aa  haviog  been  ruled  by  him  apoo  reflectiOD. 

Etbb 


C( 
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Eybb  Ch.  J.    Perbapi  this  Terdict  may  be  rigbt  on  princir       1796. 
pie :  but  it  is  objectionable  on  the  ground  of  many  practical  rt»n  n  rtw 
difficnltiea*   If  a  Plaintiff  serve  his  declaration  on  one  of  seve-  Blamcbar* 
ral  tenants,  and  the  one  senred  appear  and  defend,  he  should       woob. 
speciiy  in  the  rule  for  how  much  he  defends ;  then  if  his  land- 
lord comes  in,  the  declaration  will  be  narrowed  by  the  rule. 
Bat  if  this  be  omitted,  as  the  declaration  states  an  ouster  from 
mil  the  premises,  and  lease,  entry,  and  ouster  is  confessed  ge- 
nerally, this  seem^  to  warrant  the  conclusion  that  the  Defend- 
ant will  lose  all  to  which  the  Plaintiff  can  make  title.   It  is  true, 
indeed,  that  on  this  theory,  though  the  Plaintiff  fail  in  his  real 
object,  yet  he  may  recover  other  premises  for  which  he  did  not 
intend  to  sue.     It  is  therefore  proper  that  they  should  be  nar^ 
rowed  by  the  rule.    The  theory  of  the  case  in  Wilson  may  be 
wrong ;  but  I  think  the  decision  highly  convenient. 

BoLLBB  J.  The  action  of  ejectment  is  founded  on  a  fiction, 
and  must  not  be  allowed  to  work  a  wrong.  It  is  brought  for 
lands  in  possession ;  and  the  tenant  in  possession  must  be  served. 
If  it  be  brought  for  five  hundred  acres,  and  four  hundred  and 
ninety-nine  only  are  proved  to  be  in  the  possession  of  the  De- 
fendant, the  odd  acre  cannot  be  recovered.  Shall  a  Plaintiff,  for 
the  purpose  of  entitling  himself  to  costs,  be  allowed  to  take  a 
Terdict  for  that  on  which  he  can  have  no  writ  of  possession  ? 
It  appears  from  the  case  in  Wilson,  that  when  a  landlord  is  made 
Defendant  his  tenant  must  be  proved  to  be  in  possession,  and 
the  Plaintiff  can  only  recover  the  premises  whereof  he  is  poe- 
aessed.    Possession  is  the  basis  and  foundation  of  the  action. 

Heath  J.  The  11  Geo,  2.  c.  19.  s.  13.  was  passed  to  enable 
landlords  to  defend  that  which  their  tenants  only  could  have 
defended  before  the  passing  of  the  act,  viz,  that  of  which  they 
were  in  possession.  The  words  of  the  act  are,  ''If  the  land- 
lord of  any  part  of  the  lands,  ^c.  for  which  such  ejectment  was 
brought,  shall  desire  to  appear  8^c. ;"  that  is,  any  part  of  the 
lands  of  which  the  tenant  was  possessed.  It  is  true,  the  rule 
ander  which  the  landlord  is  admitted  is  general^  and  if  conr 
Btraed  literally  would  entitle  the  Plaintiff  to  recover  more. 
That  rule  therefore  must  be  narrowed  by  the  act  which  was 
meant  to  benefit  landlords,  who  before  that  time  had  no  remedy 
if  their  tenants  did  not  choose  to  defend.  Goodright  v.  Hart 
€iwr.2  Str.  830. 

.  RooKE  J.  The  Plaintiff's  right  to  recover  in  ejectment  is 
founded  entirely  on  the  service  of  the  declaration  upon  the  tenant 
in  possession:  hemuBtthereforeshewpossessioninthe  tenant  to 
•  14  entitle 
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J  796.       entitle  himself  to  recover.    Though  the  mle  be  generd,  he  can- 

Feuw  cjc  d«n.  ^^^  demand  premises  of  which  the  tenant  is  not  possessed ;  for 

Blamchahd  if  the  landlord  could  defend  for  a  tenant  not  served,  he  might 

Wood.       thereby  contrive  to  deprive  him  of  his  term. 

Rale  absolute. 


!V«v.  25tli.      GoODTiTLE  On  the  several  demises  of  Holford,  JeRvoisS, 

and  Cave,  Bart.  v.  Otway. 
^.  teised  In  fe^  'X^n  e  facts  of  this  case  having  twice  appeared  in  print;  1st,  in 
of  stnmforti  ice.         the  report  of  the  trial  at  bar,  2  //.  BL  516.  and  2dly,  io  the 

mMol«"of  "''  '*^P^^^  ^^  ^^^  ^^5®  '^  ^"^'''  ^  ^^''''*  ^V-  399-  t^ey  are  l^^re  alto- 
SwiHjford  anil    gether  omitted.    There  were  two  arguments  in  this  court;  one 

'^liJ^lTJo'*'  in  TriNiti/  Terra  1795.  by  miliam  Serjt.  for  the  lessor  of  the 
oiirriafrH.aiii.  Plaintiff,  and  Heywood  Serjt.  for  the  Defendant;  and  another 
ajointiirjT'io*  ill  Easier  Term  1796,  by  Ia  Blanc  Serjt.  for  the  former,  and 
lii«  ioteiidid  midair  Serjt.  for  the  latter;  but  as  they  were  much  commented 
above  euates,  upon  in  the  following  judgments,  (each  of  which  comes  from 
and  to  m«ke     xJ^q  highest  authority,)  they  are  not  inserted  in  this  report. 

provisiou  for  ®  /  ''  r    i     •  •    •  j 

younirer  ctiii'i-  1  he  Court  took  time  to  consider  of  their  opinions;  andOB 
t*"*  rtie^ih'^**''  ^his  day  delivered  them  seriatim^  there  being  a  difference  upon 
Stanford  es-     the  bench. 

etdfitionin'  '  RooKE  J.  On  this  verdict  it  appears,  that  Sir  T.  Catt 
strict  settle  made  his  will  and  devised  all  the  premises  contained  in  thede- 
to^part'ofi^il^r^i  claration  to  trustees  in  fee  upon  certain  trusts  and  uses,  that 
jointure  and  he  ufterwards,  by  two  deeds  of  lease  and  release,  conveyed  the 
tiicn  dpviiVd*  Same  premises  to  trustees  in  fee  upon  certain  other  trustsand 
those  fsfates,    uses,  with  remainder  to  the  use  of  himself  in  fee,  and  that  he 

In  cai^e  he 

uliould  liapp<>n  died  without  republishing  his  will. 

to  die  without       xhe  question  is,  Whether  by  both  or  either  of  these  decdi 

issue,  and  nub-    ,,.«,  ^•^••i.ri_ 

ject  to  such  the  devise  of  the  premises  contained  in  either  ot  trie  counts  in 
jointure  as  he   the  declaration  is  rendered  ineffectual;  or,   according  to  the 

might  make,  to  '         .  ^ 

the  lessors  of    common  language  of  our  books,  is  revoked  ? 

the  plaintiff 

for  five  hundred  year?),  npon  certain  trnsts  in  the  devise  expressed  ;  afterwards,  by  separate  decdi 
of  lease  and  release,  lie  i  ouvcyed,  1st,  the  Stamford  estate  to  iruKteet>  in  fee  to  thf*  ri.<e  of  hinvetf 
in  fee  till  the  mirrias^e,  with  divers  liiiiitationitf  in  pursuance  of  the  articles,  and  subject  to  a  ten 
of  five  hundred  years,  for  hecnrtnft  part  of  his  wife's jolnttire.  remainder  to  himself  In  fee;  S«llyt 
the  Stpij\ford  and  South  KilH'orth  estate  to  trustees  in  fee,  to  the  a«e  of  himself  in  fee  ttU  the  l■a^ 
riage,  to  the  use  and  intent  that  his  intended  wife  should  take  the  oth^r  i»ait  of  ber  jnintoif 
thereout  if  sh**  suivived  him,  and  after  his  death  remainder  to  trnstr&(  for  five  hundred  yean,  it 
aecure  such  jointure,  rfinaiiider  to  himtelf  in  fee;  he  afterwards  married,  and  died  wilhont  w§9t. 
Held  that  the  will  wa»  revoked  as  to  both  estiites  by  the  decfs  of  settlement,  tboiiKh  they  Wfri 
consistent  with  the  provi.-ions  of  the  will,  and  thonich  the  devisor  took  back  the  estate  hepirtci 
with  by  the  same  instruments*,  and  aUo  held  that  the  latter  estate  was  not  excepted  from  thi*r«' 
vocation  by  the  circumstance  of  the  <*onveyance  of  that  estate  to  trusteety  being  merely  fortbt 
purpose  of  creating  a  term  to  secure  the  wife's  joiniure.  (a) 

(n)  Vide   Doe  ▼.  Dilnot,  2  N.  U.  40i.     Gakett  v.   Harden^  4M.  AS.  1.  f* 
Vawitr  V.  leffcry^  3  B.  &  A.  46^. 

To 
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.  To  decide  this  question,  it  is  necessary  to  consider  the  gene-  1796. 
ml  nature  and  effect  of  a  will  of  lands.  A  will  of  lands  is  a  con-  Qoodtiti.** 
yeyance,  authorised  by  the  st<a.  32  //•  8.  c  1 .  It  is  not  to  be  con-  ^  v. 
sidered  as  a  declaration  of  uses,  or  as  conveying  uses  which  are 
executed  by  the  Uat.  27  H.  8.  c.  10.  It  is  a  conveyance  of  the 
land  itself;  or,  in  tlie  words  of  Lord  Trevor  Fittg.  239.  it  is  a 
p^vision  and  direction  by  the  testator  how  his  estate  and  land 
sjiall  go  when  he  can  keep  them  no  longer.  This  is  plain  from 
the  words  of  32  /i;  8.  c.  1.  «.  1.  ''  Every  person  having  lands, 
\Sfc.  may  give,  dispose,  will,  and  devise,  as.  well  by  last  will 
and  testament,  in  writing  or  otherwise,  by  acts  lawfully  ex- 
*'  ecuted  in  his  life,  all  his  said  lands,  S^c.  at  his  free  will  and 
"  pleasure.'^  No  interest  passes  till  the  death  of  the  testator. 
When  he  dies  the  will  conveys  to  the  devisee  such  interest  as 
the  testator  has  devised  to  him  out  of  that  estate  or  legal  inte- 
riest  of  which  the  testator  was  seised  when  he  executed  the  will; 
but  under  this  restriction,  that  the  testator  has  continued  to  be 
seised  or  possessed  of  it  from  the  time  of  executing  the  will  to 
the  hour  of  his  death.  To  understand  this  operation  of  a  will, 
we  must  bear  in  mind,  that  in  contemplation  of  law' there  is  a 
c(istinction  between,  first,  the  land  itself ;  secondly,  the  legal 
ffge-simple  or  possessory  right  of  inheritance  in  the  land ;  and 
thirdly,  the  use  or  equitable  ris^ht  of  inheritance.  A  man  may 
a^  this  day  make  a  conveyance  of  the  fee-simple  of  his  land, 
without  parting  with  the  actual  possession ;  and  though  the 
legal  fee  will  pass  from  him,  yet  it  may  be  revested  in  him, 
under  the  statute  of  uses,  together  with  his  old  use  or  right  of 
inheritance.  But  though  he  is  seised  of  his  old  uses,  still  if  he 
has  by  any  conveyance  for  one  moment  passed  away  the  fee- 
simple  of  his  land,  the  law  considershim  as  havinganoMer  seisin, 
'and  not  the  same  which  he  had  before  he  made  the  conveyance. 

If,  therefore,  a  testator  having  executed  his  will,  conveys 
away  his  whole  fee-simple,  though  it  be  to  his  own  use,  and 
though  he  is  seised  again  of  his  old  use,  yet,  according  to  the 
roles  of  law,  as  I.  understand  them,  this  conveyance  renders  the 
will  ineffectual ;  not  because  the  testator  intended  to  revoke  it, 
bot  because  by  the  rules  of  law  it  cannot  operate;  for  he  has  al- 
tered his  legal  seisin.  The  rule  is  laid  down  by  Lord  Trevor 
tjiizg.  240.  "  One  necessary  qualification  which  goes  to  the 
^*  p^ower  of  disposing  by  will,  is  the  ownership  of  the  land :  the 
^  law  requires  that  to  be  complete  at  the  time  of  majeing  the 
''  will.  Consider,  as  to  this  point,  the  law  is  very  strict  that 
"  the  testator  should  have  a  disposing  power  at  the  time  of  [  578  J 
VOL.  I.  p  p  "making 


f* 


*k  joumno  iifuu:  "  wnen  a  man  seisea  oi  an 
''  his  will  and  derises  it,  and  afterwards  conrc 
away;  though  he  takes  it  back  by  the  same  i 
by  a  declaration  of  uses,  it  is  a  revocation ;  be 
said  in  the  books,  he  has  parted  with  his  wii 
confirmation  of  this  rule,  Ave  may  obaenre,  that  the 
ing  a  devise  of  lands  is,  that  the  testator  was  si 
being  so  seised  he  made  his  will,  and  thereby  de 
of  such  his  estate  in  the  said  lands  died  seised.  11 
operates  upon  that  seisin  which  the  testator  had 
making  his  will. 

This  rule  of  law  is  very  ancient.  The  books  refe 
in  the  44  Ed.  3.  which  is  reported  both  in  the  yeai 
the  book  of  assize  (6).  In  assize  the  tenant  plead 
vise  made  by  the  father  of  the  Plaintiff;  the  lands 
ble  by  custom.  The  Plaintiff  entitles  himself  as  h 
that  the  father  a/*/er  the  devise  made  a  feoffment  todt 
and  took  back  the  estate.  The  tenant  rejoins,  th 
lished  the  will  by  delivering  it  to  the  vicar:  and  isa 
on  the  delivery.  It  is  to  be  remembered,  thatatthii 
revocation  or  republication  was  sufficient.  This  i 
might  have  been  revoked  without  the  ceremony 
and  taking  back :  it  might  also  have  been  re-pubi 
a  delivery  to  the  vicar.  It  seems  doubtfal  from  J 
Devise  pi.  16.  whether  Thorp  and  tVilby  thought  th 
and  taking  back  would  revoke ;  and  also  in  Bro.  Ai 
pi.  8.  a  quaere  is  made  as  to  the  alienation  and  taki 
it  is  said,  that  it  ought  not  to  defeat  the  will  madi 
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this  case,  if  it  stood  alone,  or  long  series  of  authorities  from       1796. 
▼ery  early  time,  forbids  us  at  this  day  to  doubt  the  principle,    Ooodtitli 
which  is  supposed  to  be  established  by  it,  viz,  that  a  feoffment  *- 

or  alienation,  and  taking  back,  is  a  revocation  of  a  prior  will. 
Dyer  (Jo.  143.  P.  3  *  4  PA.  *  M.)  cites  the  case  44  Ed.  3. 
and  considers  it  as  a  settled  point  that  the  will  is  void,  with- 
oat  a  new  agreement;  because  the  alienation  was  a  disagree- 
ment to  it ;  and  without  other  express  agreement  it  shall  not 
be  taken  as  his  last  will,  for  it  was  once  revoked.  That  a  man 
must  have  the  lands  at  the  time  he  devises  them  has  been  long 
settled;  it  was  so  agreed  in  Butler  and  Bake/s  case,  M.  33 
4r  34  Eliz.  3  Co.  30.  b.;  and  was  the  common  law  of  the  land, 
as  to  customary  devises,  before  the  statute  32  H.  8.  Lord 
Mansfield  assigns  this  reason  for  it:  lliat  a  will  is  in  the  nature 
of  a  revocable  appointment,  or  limitation  of  the  land,  mortit 
causa:  and  is  not,  like  the  Roman  testament,  a  constitution  of 
an  heir.    3  Burr.  1497. 

But  the  question  in  the  present  case  is,  as  to  the  change  of 
interest,  though  the  testator  dies  seised  of  the  same  uses  which 
he  had  at  the  time  he  made  his  will.  The  cases  are  strong  to 
•hew  that  this  is  a  revocation.  In  1  /toll.  Abr.  615.  Q.  pi.  1. 
is  this  case:  "  If  s^  man  devises  lands  to  /.  6\  and  after  makes 
''a  feoffment  in  fee  thereof  to  a  stranger,  to  the  use  of  himself 
''  in  fee,  though  he  has  his  old  estate,  yet  it  seems  this  is  a  re- 
**  vocation;  for  his  intent  was  to  have  it  by  the  new  limitation, 
^'  and  by  the  feoffment  he  passed  the  estate,  and  the  statute  re« 
*'  vested  it  in  him,  which  is  as  a  new  purchase.''  (a) 

Lord  Trevor  cites  this  case  as  good  law,  Fitzg.  241.  Lord 
Hariwicke  considers  the  point  as  settled;  and  he  so  states  it  in 
Parsons  v.  Freeman ,  3  Atk.  740.  and  observes,  that  it  is  a  prodi- 
gious strong  case.  So  when  aman  devises  lands  toJ.<S.  in  fee  and 
after  makes  a  feoffment  thereof  toanother  to  the  useof  himself  for 
life,  remainder  to  his  wife  for  life,  remainder  to  his  own  right 
heirs  ;  though  here  he  hath  his  old  reversion,  yet  it  seems  it  was 
his  intent  to  have  it  pass  by  the  livery  and  to  be  in  by  the  statute 
and  the  limitation,  and  so  as  a  new  purchase,  1  Roll.  Abr.6\6. 
Q.pl.  2.  This  last  point  is  stated  by  iio// to  have  been  settled  in 
the  case  of  Montague  v .  Jefferies;  but  according  to  the  statement  of 
that  case  in  Popham  108.  this  was  not  the  direct  point  in  question 
before  the  Court;  but,  however,  it  is  adopted  by  Lord  Chief  Justice 
Jto/Zas  good  law.  It  is  also  cited  by  Yelverton,arguefido  Cro.Car. 24. 

(a)  Bat  the  book  ad(U ;  Cwira  M.  38  tf  39  EUz.  D.  R.  per  Pophmn. 

]^  p  2  and 
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1796.       and  not  denied  by  the  Court.    Hussey^H  case,  2  Jisc.  1.    Scae0 
OoooTiTLB   ^^^^>  7S3-  IIS  still  stronger  :  it  proceeds  upon  the  same  principle. 
V.  H.  a  bastard  having  purchased  a  manor  of  the  Queen,  made  a 

ivill  and  devised  the  manor :  he  then  made  a  feoffment  to  the 
use  of  such  persons  and  for  such  estates  he  had»  as  declared  by 
his  will,  bearing  date,  ^r.  It  was  adjudged  that  the  feoffinent 
was  a  countermand  of  the  will,  but  that  the  countermand  will 
was  su£B[cient  to  declare  the  uses  of  the  feoffment,  so  no  escheat. 
In  some  of  these  cases,  the  intent  of  the  party  has  been  men- 
tioned. But  we  must  remember  to  distinguish  between  an  intent 
to  have  the  land  by  a  new  limitation,  or  as  a  new  purchase,  and 
an  intent  to  revoke  the  will,  1  RolL  Abr,  615.  There  is  a  sort 
of  revocation  which  does  not  depend  on  the  intent  of  the  tes- 
tator ;  as  where  a  man  only  takes  back  the  very  estate  which 
he  had  devised  by  a  new  conveyance;  per  Murray  Solicitot  Gt* 
neral,  arguendo  Parsons  v.  Freeman,  3  Atk.  745.  b.  If  it  is  dear 
that  the  party  took  the  land  by  a  new  purchase,  the  consequence 
of  law  is,  that  the  will  is  annulled  without  any  regard  to  the 
question,  whether  the  party  intended  to  revoke  it  or  not  ?  There 
are  other  cases  of  revocation  stated  in  the  books  prior  to  the  stat. 
29  Car.  2.  c.  3.:  thus  where  a  man  has  intended  to  revoke  hit 
will,  but  has  made  use  of  a  mode  of  conveyance  which  was  not 
completed  :  as  where  A.  having  devised  a  reversion  to  JB.  grant- 
ed the  same  by  deed  to  C,  this  has  been  held  a  revocation, 
though  the  lessee  never  attorns ;  so  where  having  devised  lands 
to  B.  he  bargains  and  sells  to  C,  and  acknowledges  it  before s 
doctor  to  be  inrolled  within  six  months,  though  it  be  not  in- 
rolled  within  the  time,  this  has  been  held  to  be  a  revocation ; 
for  he  hath  fully  shewn  his  intent  that  the  devisee  should  not 
have  it,  1  Roll,  Abr.  615. 

But  the  revocation  applicable  to  the  present  case  is,  that,  where 
the  testator  alters  his  legal  interest  in  the  land,  without  any  in- 
tent to  revoke  his  will.  In  such  a  case,  I  understand  the  rule  of 
law  to  be,  that  if  he  conveys  for  years  or  for  life,  it  is  only  a  re- 
vocation pro  tanto:  but  if  he  convey  the  whole  fee,  it  entirely 
annuls  the  effect  of  the  will,  unless  he  republishes.  This  rule 
seems  established  by  the  cases  1  have  already  cited,  and  by  the 
inferences  drawn  from  them  by  Lord  Trevor,  Lord  HardwidUt 
and  Lord  Mansfield.  And  to  these  authorities  may  be  added  a 
series  of  cases  from  the  time  of  Lord  Chief  Justice  Roll  to  thia 
day ;  allof  which  appear  to  have  been  decided  upon  this  principle. 
Of  these,  Dister  v.  Distcr,  P.  35  Car.  2.  3  Lev.  108.  was  a  case  of 

ejectment, 
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ejectment^  and  special  verdict  found.  Tenant  in  tail  made  his 
will  and  devised  his  land ;  and  after,  by  bargain  and  sale  in-^ 
rolled,  conveyed  away  the  land  to  make  a  tenant  to  the  pracipe, 
against  whom  a  common  recovery  was  had,  with  voucher  of  te<r 
nant  in  tail  to  the  use  of  himself  in  fee.  Whether  by  this  recovery 
the  will  was  made  good,  so  that  by  virtue  thereof  the  devisee 
should  have  the  land,  or  whether  the  devise  was  revoked  by  tha 
recovery,  was  the  question:  And  by  Pemberton  Ch.  J.  and  the 
whole  Court,  it  was  adjudged,  upon  argument,  that  this  was  a 
revocation;  for,  by  the  bargain  and  sale  and  recovery,  the  whole 
estate  was  changed  and  altered  after  making  the  will ;  yet  here  is 
no  change  of  the  use;  for  if  he  inherited  the  intail  ex  parte  nia- 
temi,  the  estates  shall  descend  to  his  heirs  ex  parte  matemd;  see 
the  case  of  Martin  ex  dem.  Tregonwell  v.  Strachan  and  others,  re- 
ported correctly  5  Term  Rep.  107.  in  the  note«  The  cases  of  Lord 
JJncolnia),  Parsons  v.  Freeman  (6),  and  Sparrow  y,  Hardcastle{c)^ 
^re  well  known,  and  need  not  to  be  stated  at  large.  These  in 
jny  judgment  confirm  the  rule  of  law.  And  in  Sparrow  v.  Hard^ 
castle,  3  Atk.  806.  Lord  Hardwicke  observes,  that  there  having 
been  an  uniform  series  of  opinions  on  this  point,  it  ought  not  ta 
be  varied.  In  Brydges  v.  Duchess  of  Chandos  {d),  the  learning  as 
to  this  rule  is  very  ably  and  elaborately  discussed,  and  the  point, 
is  confirmed  by  Lord  Loughborough:  his  Lordship  asserts  as  his 
own  opinion,  and  states  from  a  more  correct  note  of  Parsofis  v« 
Freeman  thaa  is  given  in  Jtkt/fis,  that  it  was  the  opinion  of  Lord 
Hardwicke,  that  where  the  whole  fee  is  conveyed,  it  is  a  revo- 
cation of  the  whole  devise;  where  part  only  is  conveyedj^  it  isa^ 
revocation  pro  tanto. 

To  this  rule  there  are  some  exceptions;  but  these  exceptions, 
admit  and  prove  the  general  rule.  The  first  exception  is  as  ta 
partition.  This  does  not  respect  joint-tenants;  for,  if  joint-t. 
lenantdevises  and  makes  partition afterwards,itdoes  not  help  the 
devise,  which  was  void  in  its  creation.  Swift  ex  dem.  Neal  v.  12o« 
beris,  3  Burrow,  1488.  But  parceners  and  tenants  in  commoA 
being  seised  only  of  their  respective  portions  in  an  undivided 
whole,  would  by  writof  partitionretaintheirseisin  in  the  portioa 
allotted  them.  Now,  if  instead  of  dividing  by  writ  of  partitioUj^ 
which  they  may  be  compelled  to  do,  they  proceed  to  divide  by 


(«)  Eq,  Cm,  Abr.  41 1 .  Show.  Pari,  Ctu, 
IM.  S.  C.  tot.  Fr#eM.  t.  S.  C. 

{h)  3Aik,  741.  Awibl.  115,  S.C.  1  friU, 
508.  S.  C.   S  re«.  jtw.  'U  cited  per  L. 

P  p3 


(0  S  Atk,  798.  AmbU  2H.  S.  C.  7  7^ 
Ji(.  416.  note  S.C. 
{d)  t  Ve$,  jun.  433^ 
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1796.       deed  and  fine;  the  law  has  so  far  indulged  them,  as  to  declare 
GooDTrrLi   ^^^^  such  partition  shall  not  revoke  a  prior  devise,  Luther  r. 
^'  Kidby  (a),  certified  by  Raymond  Ch.  J.,  Page  Probyn,  and  La, 

Js.',  on  a  reference  from  Lord  Chancellor  King,  9th  Aprit,  1730, 
3  P.  Wms,  169.  note  [B].     But  the  courts  of  law  are  rigid  Cfcn 
in  this  indulgence ;  for  in  the  case  of  Tickner  v.  TUkner  (b\ 
where  parceners  in  grafvelkind  made  partition  by  deed  and  levied 
a  fine,  and  one  of  them  declared  the  use  to  himself,  and  such 
person  as  he  should  appoint  by  deed  or  writing;  and  in  deftolt 
of  such  appoinment,  to  himself  in  fee;  Lord  Ch.  J.  jL^e  heldit 
a  revocation;   and  this  case  is  adopted  by  Lord   Hjirdmcke, 
Parsons  r.  Freeman,  3  Aik.  750.     There  are  other  exceptions; 
as  the  case  of  a  mortgage,  and  of  a  conveyance  to  pay  debts. 
These,  however,  are  revocations  at  law,  though  not  in  equity. 
Notwithstanding  these  exceptions,   1   take  it  as  a  genend 
rule  of  law,  that  where  a  testator  conveys  his  whole  interest  by 
feofiment,  lease  and  release,  bargain  and  sale,  or  by  fine  and 
recovery,  (it  makes  no  difference  which,  see  3  ii^A:.  749.)i( 
renders  his  will  ineffectual  at  law.     It  is  often  very  contrary  to 
the  intent  of  a  testator  that  his  will  should  be  annulled  by  such 
a  conveyance;  and  it  often  bears  hard  upon  individuals  tint 
the  rule  of  law  should  be  strictly  adhered  to.     But  while  it  is  a 
rule,  judges  are  bound  to  adhere  to  it;  and  if  it  produces  more 
mischief  than  good,  the  legislature  in  its  wisdom  may  alter  it 
In  vindication  of  the  rule,  however,  we  may  observe ;  first,  it  is  in 
favour  of  the  heir-at-law,  who  is  always  an  object  of  judicial  fa- 
vour; and  it  results  necessarily  from  the  technical  operation  of  a 
legal  conveyance.     A  will  is  a  conveyance  to  the  prejudice  of 
the  heir-at-law.     If  the  law  took  its  ordinary  course,  he  would 
inherit  the  seisin  of  his  ancestor.     If  the  ancestor  being  seised, 
makes  his  will,  and  afterwards  changes  his  seisin,  it  follows  by 
technical  consequence  that  the  old  seisin  is  at  an  end,  and  that 
the  new  seisin  descends  to  the  heir,  without  being  affected  by  the 
prior  will.    Secondly,  it  is  ancient,  and  as  much  a  part  of  our 
legal  system,  as  to  landed  property,  as  the  rules  which  exclude 
the  father  frpm  the   inheritance  of  his  son,  and  the  half-blood 
from  inheriting  at  all.     Thirdly,  it  cannot  operate  upon  one  who 
is  inopsconsilii,  or  who  has  no  opportunity  of  being  advised;  for 
if  a  man  is  sufficiently  strong  in  mind  and  body,  and  well  enough 
assisted  to  execute  a  solemn  deed  which  passes  away  bis  legal 

(tt)  1  Vin.  Jb.  iU,  DevUc,  (R.  6.)  pK  SO.  (6)  CU.  5  Htk.  74f. 
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fee-simple,  he  surely  fnay,  if  he  will  pay  attention  to  it,  re-       1796. 
publish  his  will.    Fourthly,  it  is  a  plain,  simple,  and  perfectly   Goodtitlb 
intelligible  rule,  and  amounts  to  no  more  than  this,  that  after  a  v. 

man  has  made  his  will,  if  he  execute  a  conveyance  of  the  legal 
fee-simple  of  the  lands  he  has  devised,  he  must  republish  his 
will,  or  it  cannot  take  effect.  If,  with  so  plain  a  rule  to  direct 
them,  the  parties  omit  to  republish,  the  disappointment  of  the 
devisees  is  surely  not  to  be  imputed  so  much  to  the  rigour  of 
the  rule,  as  to  the  neglect  of  the  parties,  who  either  take  no  ad- 
vice, or  apply  to  such  persons  only  as  are  unable  Co  advise 
them  properly. 

Having  thus  stated  the  law  as  to  this  head,  let  us  now  see  what 
is  the  case  before  the  Court.    I  will  first  consider  the  two  last 
counts  which  apply  to  the  Stoinford  and  South-Kilwortk  estates. 
The  testator  being  seised  in  fee,  conveys  by  lease  and  release  to 
trustees  in  fee,  to  the  use  of  himself  till  marriage;  then  to  suffer 
Lady  Lucif  to  receive  1400/.  a«year;  then  he  creates  a  term  of    . 
five  hundred  years  for  better  securing  her  jointure,  then  to  the 
use  of  himself  in  fee.   1  lay  the  articles  out  of  the  case,  for  they 
are  to  be  performed  after  marriage,  and  this  is  a  voluntary  con- 
veyance before  marriage ;  besides,  if  this  were  merely  a  per- 
formance of  articles,  it  might  be  a  case  rather  for  a  Court  of 
Equity  than  for  a  Court  of  Law.     I  consider  this  as  a  convey^ 
ance  to  trustees  in  fee,  for  the  special  purpose  of  securing  a 
jointure  to  his  wife;  had  he  conveyed  to  trustees  during  the  life 
.of  the  wife  only,  I  should  have  thought  it,  according  to  the 
cases  already  decided,  to  have  been  a  revocation  pro  tanto  only; 
but  having  conveyed  to  the  trustees  in  fee,  1  think  I  am  bounds 
by  the  uniform  series  of  authorities,  to  hold  that  the  will  cannot 
operate,  or  (in  the  language  of  our  law),  that  it  is  revoked  as 
to  these  estates.     If  I  am  right  in  this,  the  rule  may  be  ap- 
plied with  equal,  if  not  with  greater  force,  against  the  claim  of 
the  devisees  as  to  the  Stanford  estate. 

I  am  therefore  of  opinion  that  judgment  should  be  given  for 
the  heir-at-law  (the  Defendant)  on  all  the  counts. 

He  ATH  J.  (after  stating  the  case.)  We  are  all  agreed,  that  the  seU 
tlement  of  the  Stanford  estate  which  passed  by  lease  and  releasej, 
dated  the  25th  and  26  th  of  ilfarcA  I791,operatedas  a  re  vocation  of 
the  devise  of  the  same.  We  are  divided  in  opinion  concerning  the 
operation  and  effect  of  the  settlement  of  the  Swinfordand  South'- 
KfVu'or/A  estates,  whether  or  no  it  had  the  same  effect  onthedevise 
of  those  estates  ?  The  rule  of  law  which  is  to  govern  us  must  be 
extracted  from  the  series  of  authorities  to  be  found  in  the  books  on 
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^^^^'       this  points  and  for  that  purpose  it  would  be  material  to  take  ao 
GooDTiTLt   historical  review  of  the  principal  cases,  if  it  had  not  been  done 
^»-  by  my  brother  Rooke;  I  shall  only  allude  to  them.     Before  the 

statute  of  wills,  where  lands  were  devisable  by  custom,  if  a  man 
seised  of  lands  in  fee,  devised  the  same,  and  then  made  a  feoff- 
ment in  fee,  and  afterwards  retook  a  fee  in  the  same  lands,  it 
was  holden  to  be  a  revocation.  Brook,  tit.  Demse,  pL  8.  So  if 
a  man  devise  the  use  of  lands  whereof  be  had  made  feofiment, 
and  took  back  the  fee,  it  amounted  to  a  revocation. 

After  the  statute  of  wills  when  a  testator,  after  making  his 
'  will,  parted  with  the  whole  fee,  though  part  of  the  old  use  was 
expressly  reserved  \o  himself,  or  resulted  by  operation  of  law, 
it  was  still  a  revocation,  because  all  re-vesting  by  the  statute  of 
uses  operates  as  a  new  feoffment,  1  RolL  Abr.  615.  at  the  bottom,, 
and  the  party  elected  to  take  by  a  new  limitation ;  so  that  he  was 
in  of  a  new  estate.  The  revocation  was  effected  by  law,  and 
sometimes  against  the  intent  of  the  testator,  J  Roll.  Abr.  614, 
616.  In  order  to  shew  that  any  change  of  the  testator's  estate 
will  operate  as  a  revocation  of  his  will,  as  well  after  the  statute 
of  uses  as  before,  it  will  be  sufficient  to  allude  to  the  several 
cases  of  Montague  and  Jefferies,  Earl  of  Lincoln's  case,  Parscm. 
v.  Freeman,  Sparrow  and  Hardcastle,  Darley  and  Darky  {a\ 
and  Bri/dges  v.  Duchess  of  C/iandos:  some  of  these  cases  were 
decided  in  Courts  of  Law,  others  of  them  in  Courts  of  Equity. 
It  is  on  the  authority  of  these  cases  that  we  are  of  opinion,  that 
the  settlement  of  the  Stanford  estate  is  pro  tanto  a  revocation  of 
the  devise  of  the  same.  It  remains  to  be  discussed,  whether  the 
settlement  of  the  Stanford  estate  essentially  differs  from  that  of 
the  Swinford  and  South-Kilworth  estates,  so  as  to  receive  a  dif- 
ferent construction  ?  It  is  material  to  observe,  that  in  both  set- 
tlements the  whole  legal  fee  is  vested  in  trustees  to  the  use  of 
the  settlor  until  the  marriage.  The  subsequent  limitations  are 
mere  springing  uses  to  arise  out  of  the  legal  estate  of  the  trus- 
tees from  and  after  the  marriage.  In  this  mode  of  considering 
the  subject,  this  is  precisely  the  same  case  as  those  of  Mon- 
tague  and  Jejferies,  and  of  the  Earl  of  Lincoln,  The  circum- 
stance of  the  marriage  having  taken  effect  is  totally  immaterial. 
The  revocation  was  complete  on  the  execution  of  the  deeds  of 
settlement  in  the  cases  last  cited,  as  well  as  in  the  present 
case.  It  is  scarce  material  to  observe,  that  in  both  of  them 
there  are  several  limitations  made  in  pursuance  of  the  articles, 
with  an  express  remainder  in  fee  to  the  settlor. 

(«)  o  mh.  6 
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There  are  two  cases  which  remain  to  be  discussed^  and  which        1796. 
1  find  difficult  to  reconcile  with  each  other,  namely,  Luther .  cooDTtriit 
Y,  Kidbyy  and  Tickmr  y.  Tickner;  both  cases  of  partition.  »• 

In  the  case  otLutlier  v.  Kidbt/,  it  was  held,  that  a  partition  by 
fine  and  deed,  leading  the  uses  of  the  fine,  did  not  operate  s^s  a 
revocation  of  an  antecedent  devise  of  the  same  lands,  though 
the  whole  fee  passed.   We  are  left  to  conjecture  the  ground  of 
decision.     It  might  influence  the  opinion  of  the  judges,  that  a 
partition  is  compulsory  and  not  voluntary.    To  refuse  to  make 
partition  is  stated  in  the  writ  as  an  injustice.     It  had  been  held 
that  a  partition  by  a  writ  did  not  operate  as  a  revocation  of  an 
antecedent  will,  because  the  land  is  not  in  demand,  but  the  writ 
is  merely  brought  to  affirm  the  possession,  as  it  is  expressed  in 
Dyer  79.  b,  or  to  ascertain  the  possession  as  it  is  expressed  by 
Lord  Hale  in  his  commentary  on  that  passage,  in  his  note  on 
the  writ  de  Partitione  faciendd,  in  FitzherberVs   Natura  Bre^ 
vium  (a),  and  the  legal  estate  of  the  parties  is  not  revoked* 
by  the  judgment.  It  might  have  been  the  opinion  of  the  judges- 
that  a  partition  by  deed  ought  not  to  have  a  greater  effect  than 
a  partition  by  writ,  and  that  no  act  of  the  testator  that  was  not 
merely  voluntary,  ought  to  operate  as  an  implied  revocation  of 
his  will.     However  that  may  be,  I  find  it  difficult  to  reconcile 
it  with  the  case  of  Tickner  v.  Tickner,  which  only  difibrs  from  it 
in  reserving  a  power  of  appointment.    Though  the  execution  of 
the  power  would  operate  as  a  revocation  of  a  will,  yet  I  doubt 
very  much  whether  the  mere  revocation  could  have  that  effect. 
A  power  unexecuted  seems  to  be  the  same  as  no  power  at  all. 
It  is  material  to  consider,  whether  this  reservation  makes  any 
real  difference.     In  the  case  of  Montague  and  Jefferies,  it  was 
ruled,  that  covenant  to  make  a  feoffment  was  no  revocation  of  a 
writ  though  the  feoffment  itself  was  so.  The  case  of  the  covenant 
is  much  stronger  than  that  of  the  power ;  for  the  covenant 
declared  the  intention  of  the  testator  to  do  an  act  inconsistent 
with  the  antecedent  devise :  but  the  power  was  simply  a  reserva- ' 
tion  by  the  grantor  of  part  of  his  antient  dominion  over  his 
property;  the  execution  of  it  is  merely  optional,  and  it  has  no 
effect  until  it  is  executed.    We  are  relieved  from  considering 
the  effect  of  such  deeds  which  pass  the  fee-simple,  and  yet  are 
made  for  partial  and  particular  purposes,  because  it  is  a  con-^ 
aideration  which  belongs  to  a  Court  of  Equity,  and  of  which 
we  can  take  no  conusance.    Though  in  many  instances  the 

Courts^ 
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]796.       Courts  of  law  take  notice  of  the  use,  yet  they  never  do  it  ia 
GoooTiTLK  •  deciding  on  the  power  of  devising  or  revoking  a  devise.    Thos, 
V.  for  instance,  if  a  testator  seised  in  fee  of  lands  descended  to  him 

Dtwat.     ^^  parte  matema,  after  devising  the  same,  make  a  feoffioMUt 
thereof  to  his  own  use,  it  operates  as  a  revocation  of  his  will 
according  to  the  authorities  before  cited,  nevertheless  at  tke 
death  of  the  testator  the  lands  descend  to  his  heir  ex  /wrie 
maienid,  Co.  Lit.  13.  a.    The  reason  is  this,  that  before  the 
statute  of  uses  the  heir  ex  parte  tnatemd  of  the  feoffor  in  the  cast 
put,  was  intitled  to  the  subpana  against  the  feofiee ;  afiterwardt 
when  the  statute  of  uses  was  enacted,  which  executed  the  pos- 
session to  the  use,  the  legal  estate  had  the  same  descendible 
quality  as  the  use,  so  that  the  judges  must  of  necessity  take 
notice  of  the  use«    The  statute  of  wills  attaches  on  the  legal 
estate  without  reference  to  the  use,  and  when  the  legal  estala 
is  altered,  the  devise  is  revoked.    For  these  reasons,  I  am  of 
opinion,  that  there  exists  no  essential  difference  between  the 
limitations  in  the  settlements  of  these  two  estates,  and  I  dusk 
myself  bound  by  a  series  of  decisions,  with  the  single  excep- 
tion of  the  case  of  Luther  v.  Kidby,  if  that  will  not  admit  of 
the  explanation  which  I  have  attempted  to  give  it,  to  declare^ 
that  the  testator,  by  changing  the  legal  estate  of  the  lands  ia 
question,  though  the  old  use  had  remained  untouched,  bu 
thereby  revoked  his  will. 

fiuLLER  J.    The  principle  ground  of  argument  relied  on  by    ^ 
the  Counsel  for  the  Plaintiff  was,  that  the  articles,  will,  and 
deed,  are  all  to  be  taken  as  one  transaction,  and  therefore,  up- 
on the  authority  of  Seltvin  v.  Selwin,  2  Burr,  1131,  the  deed  was 
not  a  revocation  of  the  will. 

But  when  the  present  case,  and  the  case  of  Selwin  v,  Selidit 
are  considered,  I  think  they  will  appear  to  be  as  different  as 
any  two  cases  which  can  be  cited. 

In  the  case  of  Selwin  v.  Selwin,  the  deed  to  make  the  tenant  to 
the  praecipe  was  the  mostessentialpartof  the  recovery, and  there- 
fore the  recovery  when  suffered  related  back  to  that  deed,  which 
was  executed  long  before  the  date  of  the  will.  Besides  we  are  told 
by  Sir  James  liurrow{who  certainly  had  the  highest  assistance  in 
stating  what  he  calls  the  probable  groundsof  the  judgment),  thai 
one  reason  was,  that  the  testator  took  a  use  under  the  deed  of  ba^ 
gain  and  sale,  which  use  was  devisable,  and  therefore  the  pointof 
that  case  was  no  more  than  that  a  will,  made  by  a  person  having  & 
l^gal  estate,  was  not  revokedby  a  confirmation  of  that  estate  made 
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a  conveyance  partly  executed  before  the  will,  and  partly       1796. 
Bcuted  and  completed  after  the  will.  /  -GooirriTiB 

In  this  case  the  articles  formed  no  part  of  the  deed.  The  ^  v. 
rties,  if  they  pleased,  might  have  made  very  different  provi- 
tns  in  the  deed  from  those  contained  in  the  articles,  and  if  done 
Fore  marriage,  neither  law  or  equity  could  have  altered  the 
&d.  Though,  in  the  present  case,  the  deed  was  made  in  pur« 
iQce  of  the  articles,  yet  it  could  not  relate  back  to  the  date 
the  articles,  or  give  the  legal  estate  from  that  time;  which, 
I  the  case  in  Selwin  v.  Selwin ;  for  when  the  recovery  was 
ipleted,  the  testator  was  considered  as  having  the  legal 
fcte  from  the  date  of  the  bargain  and  sale, 
'lie  will  in  the  present  case  has  neither  an  express  orneces^* 
''  reference  to  the  articles  or  to  the  settlement.  It  does  not 
^88  to  carry  the  articles  into  execution,  but  is  made  with  a 
e  general  view  to  the  situation  and  circumstances  of  the  tea* 
■:  and  his  relations.  By  the  f^rticles  Sir  Thomas  CaveBgreed 
"  to  settle  the  estate  on  his  eldest  son,  and  his  heirs  male  iit 
^t  settlement:  but  by  the  settlement  the  estate  is  limited  to 
first  and  other  sons  of  that  marriage  only;  which,  1  presume; 

the  subsequent  agreement  and  intention  of  the  parties.  The 
is  made  diverso  intuitii,  and  is  not  to  take  effect,  if  Sir  T. 
^  had  any  issue  either  male  or  female  by  Lady  Lucy  or  any 
sr  wife.  Again,  the  will  is  subject  to  any  jointure  which  he 
lit  make  at  arry  period  of  his  life,  and  is  not  confined  to  that 
Rare  which  he  had  agreed  to  settle  on  Lady  Lucy. 
^l  were  at  liberty  to  form  a  conjecture  from  what  appeared 
me  trial  and  from  the  ill  state  of  health  in  which  Sir  Tha^ 

Cave  was  described  to  be,  I  should  conclude  that  his  in- 
Lon  was,  that  his  will  should  only  take  effect  if  he  died 
■re  he  married.  But  the  words  of  the  will  and  the  special 
Set  do  not  admit  of  that  construction,  and  therefore  i  lay 

out  of  the  question, 
■dso  lay  wholly  out  of  the  question  what  might  have  been 
effect,  if  the  articles  had  been  recited  in  the  will,  or  the  will 
1>een  in  any  other  form  from  what  we  find  it  on  this  record; 
St  is  upon  that  we  are  to  pronounce.  Whether  a  mere  recital- 
■  agreement,  or  what  words  would  sufiice  to  make  a  contin- 
^  devise  to  confirm  that  agreement,  or  to  make  other  devises 
fending  on  that  agreement,  are  points  which  do  not  arise 
9  and  if  they  did,  a  modem  aut|iority,  which  I  shall  mention 
Witter,  would  decide  them. 

We 
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Bidered  ever  since.    The  case  in  RoW$  Abridgment  goes       1796. 


GooDTiT&r 


ond  Abbot  v.  Burton,  because,  in  the  latter  case  the  use  was 
of  the  party  and  vested  in  trustees,  but  in  th^  former  case  v. 

use  never  was  conveyed  to  any  other  person,  and  it  was      ^^^^^y- 
ien  to  be  a  revocation. 

Q  Lord  Lincoln  s  case  the  limitation  in  the  deed  was  to  the 
of  himself  and  his  heirs  till  the  marriage,  which  marriage 
Br  took  effect,  nor  was  ever  proposed,  and  yet  it  was  holden 

a  prior  will  was  revoked  by  that  deed.  In  Doe  v.  Pott^ 
tg,  722.  Lord  Mansfield  said,  the  absurdity  of  Lord  LincohCs 

was  shocking,  but  that  it  was  law.  Perhaps  the  misfor- 
^  in  that  case  was,  that  the  deed  was  not  attacked  on  the 
■.nd  of  insanity.  Lord  Trevor  in  Fitzg.  241.  puts  the  case 
*  :  'Mf  tenant  in  fee  devise,  and  afterwards  make  a  feoffment 
k  e  use  of  himself  and  his  heirs ;  though  this  to  some  purpose 
3  alteration,  (for  he  is  absolute  owner  as  before,)  yet  it  is  a 
nation;"  which  plainly  shews,  that  he  thought  the  case 
^d  on  the  first  limitation  only,  without  regard  to  the  limi- 
»ns  on  the  marriage,  which  never  took  effect.  It  has  been 
::ed  in  the  same  manner  by  other  judges.  Parsons  v.  Free-' 
m  AmbL  1 1 6.  Sparrow  v.  Hardcdslle,  Ambl.  224. 
A  3  P.  Wms.  165.  **  Where  a  man  having  lands,  devises  them, 

afterwards  makes  a  feoffment  of  them,  though  to  the  use 
amself  and  his  heirs,  and  though  this  use  be  the  old  use  and 
old  estate,  yet  according  to  the  several  cases  in  RolFsAbru^" 
*,  614.  tit.  Devises  revoked,  this  is  a  revocation ;  and  Dister  v. 
Ver,  3  Lev.  108.  was  cited  as  in  the  very  point;  of  which 
.  ion  was  also  the  Lord  Chancellor.*'     But  in  the  principal 

the  devisor  was  tenant  in  tail  male,  remainder  to  himself 
&e.  To  the  same  effect  is  Darley  v.  Darley,  3  IVils.  13. 
M  the  case  of  the  Duchess  of  Chandos  and  Lady  Anna  Eliza 
wdges,  the  facts  were,  that  the  Duke  of  Chandos  on  the  20th  of 
5  1777,  by  articles  previous  to  his  marriage,  covenanted  to 
i^ey  lands  in  such  manner,  that  he  should  be  seised  in  fee,  and 
^ife  entitled  to  dower  if  she  survived  him ;  and  that  he  would 
mey  all  those  lands  to  the  use  of  himself  for  life,  to  trustees  to 
«rve  contingent  remainders,  remainder  to  the  first  and  o.ther 
m  of  the  marriage  in  tail  male,  remainder  to  his  own  right  heirs, 

marriage  took  effect;  and  on  the  29th  January  1780  the 
Ke  by  his  will  confirmed  the  articles,  and  devised  all  his  real 
te  to  his  wife  for  life,  with  remainder  to  such  person  as  she 
odd  by  will  appoint;  and  in  default  of  appointment,  with  re- 
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ween  a  writ  of  covenant  to  make  partition,  and  a  fine  levied        1796. 
reon,  and  a  writ  of  partition.    That  transaction  was  solely  for   qoodtitib 
)  purpose  of  making  partition,  and  not  a  word  is  stated  to  shew  «• 

t  the  Court  meant  to  lay  down  any  rule  which  could  be  appli-  ^^*^^^' 
»le  to  any  other  case.  On  the  contrary,  it  is  there  stated  as  law, 
lat  if  A.  devises  land,  and  levies  a  fine,  and  the  caption  and 
d  of  uses  are  before  the  will,  but  the  writ  of  covenant  is  re- 
table  after  the  will,  that  is  a  revocation  of  the  will.  Perhaps 
case  there  put  would  not  be  so  decided  since  the  case  of 
mn  v.  Sefwin,  but  taking  the  whole  of  the  case  of  Luther  v. 
Sy  together,  it  seems  as  if  the  iCourt  thought  there  was  a 
i  rence  between  a  fine  for  a  partition  and  a  fine  in  any  other 
•  If  the  fine  were  the  operative  instrument  in  Lut/ier  v.  Kidby, 
authority  of  that  case  seems  to  be  considerably  shaken  by 
^ter  V.  Tichier,  and  by  what  Lord  Hardwicke  said  in  Par- 

V.  Freeman^  and  Sparrow  v.  Hardcastle.  In  Tickner  v. 
'aier,  the  fee  and  the  old  use  vested  in  the  testator,  and  yet 
^ase  the  partition  was  made  by  means  of  a  conveyance  to  a 
Mjte,  it  was  holden  to  be  a  revocation.  1  say  the  fee  vested  in 
testator,  because  that  is  established  in  difierentcases.  In  Doe 
tSem.  Willis  v.  Martin,  4  Term  Rep.  39.  by  a  marriage  settle- 
j^  lands  were  conveyed  to  trustees  to  the  use  of  the  wife  for 
».  remainder  to  the  use  of  the  husband  for  life,  remainder  to 
"nise  of  all  and  every  the  children  of  the  marriage  or  such  of 
ma,  and  for  such  estates  as  the  husband  and  wife  should  ap* 
B-t,  and  for  want  of  such  appointment,  to  the  use  of  all  and 
"^  the  child  and  children  equally,  if  more  than  one  as  tenants 
CDmmon,  and  if  but  one,  then  to  such  only  child  his  or  her 
a  and  assigns  remainder  over;  the  remainder  to  the  children 
^eld  to  be  vested  remainder  in  fee,  liable  to  be  divested  by  an 
=3fntment  of  the  parents.  Lord  Kenyon  there  says,  *^  the  estate 

there  limited  to  Bethia  Willis  and  to  her  heirs  until  the  mar- 
ie, it  was  therefore  intended  that  the  legal  estate  should  not  be 

Ti  out  of  her  unless  the  marriage  took  effect.'^  If  the  legal 
Ve  was  not  taken  out  of  her  till  the  marriage,  neither  was  it 
^  nn  out  of  Lord  Lincoln  by  his  deed,  and  yet  that  deed  was  holden 
3  a  revocation.  But  the  doctrine  of  the  fee  being  vested,  was 
.^jed  before  by  Lord  Chief  Justice  lioU^  in  Idle  v.  Cook,  2  Ld. 
^sm.  1160.  and  by  Lord  Hardwicke  in  Cunningham  v.  Moody, 
m»  1 74.  Now,  if  we  apply  these  authorities  to  the  case  of  Tick-' 
'^•^ickner,  it  is  clear  that  the  limitation  in  fee  vested  in  thetes- 
K,  notwithstanding  the  previous  powers  of  appointment,  and 

id,  the  deed  and  fine,  and  not  the  limitation  of  any  new  use, 

were 
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8^d  many  families  greatly  distressed;  I  agree,  that  Judges  are       1796. 
not  to  be  wiser  than  the  law>  and  that  it  is  their  duty  to  declare   Goodtitlw 
and  to  execute  the  law  as  it  is,  and  to  strain  nothinor  in  order  *• 

to  mould  it  to  their  conceptions  of  what  it  ought  to  be.     1 
dierefore  declare  in  the  outset,   that  1  distinctly  acknowledge 
erery  principle  which  governs  the  law  of  revocation,  and  that 
I  submit  to  the  authority  of  all  the  numerous  cases  that  are  to 
'    be  found  in  the  books  upon  this  subject  in  the  points  to  which 
^    Ae  cases  go.     But  where  the  cases  are  urged  as  illustrations 
of  those  principles,  and  as  furnishing  rules  for  the  application 
of  those  principles  to  the  particular  case  now  under  conside* 
lation,  I  conceive,  that  without  incurring  the  imputation  of  re* 
ttoring  land-marks,  or  breaking  in  upon  rules  of  property,  I 
nmy,  and  that  I  ought  to  inquire,  whether  the  cases  are  suffi- 
ciently uniform,  or  approaching  in  point  of  circumstance  suffi- 
ciently near,  to  controul  my  judgment  in  a  case  which  appears 
tome  to  be  new  in  circumstance,  and  to  depend  upon  a  principle 
In  the   law   of  revocation  which  has  never  undergone  much 
legal  discussion. 
'  To  reduce  the  argument  at  once  to  the  point  in  which  I 
differ  from  all  my  Brothers,  I  think  the  case  of  the  Earl  of  lin- 
9olm,  which  having  been  very  solemnly  settled,  ought  not  now 
to  be  open  to  any  further  discussion,  and  the  late  case  on  the 
"Will  of  the  late  Duke  of  Chandos,  do  approach  sufficiently  near 
ill  point  of  circumstance  to  this  case,  to  be  an  authority  for 
fMir  deciding  that  the  deeds  of  lease  and  release  first  stated  in 
tliis  special  verdict,  do  amount  to  a  revocation  pro  tanto  of  the 
%ill.     My  doubt  is,  upon  the  effect  of  the  second  conveyance 
^jr  deeds  oflease  and  release  stated  in  the  special  verdict.    And 
I  conceive,  that  let  the  operation  of  this  last-mentioned  con- 
yreynnce  by  lease  and  release  be  what  it  may.  Sir  Thomas  Cave 
^Hed  Meised  of  that  estate  which  he  had  at  the  time  when  he  made  his 
^mli,  and  that  there  is  no  ground  to  raise  a  presumption  in  law 
from  the  conveyance,  that  Sir  Thomas  Cave  intended  to  revoke 
Ilia  urill,  and  therefore  that  his  will  may  operate  upon  it.    And 
that  I  may  be  clearly  understood,  I  state,  that  when  I  use  the 
"Words  'Uhe  same  estate,"  I  do  not  mean  to  describe  the  iden- 
tity of  the  land,  but  the  quality  of  the  estate  and  interest  in 
that  land.     I  mean  to  argue,  that  Sir  Thomas  Cave  died  seised 
of  the  old  use  to  which  the  new  estate,  right,  title,  and  posses-- 
Mton,  in  the  words  of  the  sut.  of  //.  8.  that  was  for  a  moment 
in  the  trustees  under  the  conveyance  by  lease  and  release,  had 
^mited  itself  not  as  a  new  estate,  title,  right  and  possession,  but 
VOL.  I.  Q  Q  according 
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ntis  obvious  that  the  will  is  rather  annulled,  as  Wentworth(a)        1796. 
IS  it,  than  revoked.     The  language  of  our  books,  however,    ooodtitlb 
-hat  the  will  is  revoked.     Lord    Hardwicke  in  2  Atk.  272.  v. 

I  the  extinguishing  or  destroying  the  thing  devised  a  vir-  twat. 
revocation.  How  improperly  it  is  called  a  revocation  will 
3ar  from  this  consideration:  If  a  testator  parts  with  his 
te,  after  making  his  will,  the  subject  is  gone,  and  therefore 
vill  cannot  operate :  not  that  the  will  is  revoked ;  properly 
Jcing  it  is  not  revoked,  no,  not  even  virtually.  A  revoked 
may  be  re-established  by  republication,  but  republication 
not  bring  back  the  estate  upon  which  it  is  to  operate,  and 
sfore  it  was  that  I  said,  that  this  is  a  revocation  in  an 
oper  sense  of  the  word. 

i^  a  construction  on  the  statute  of  wills,  a  will  can  only 
ate  on  those  estates  which  the  testator  had  at  the  time  of 
ng  the  will,  and  therefore  in  pleading,  it  must  be  stated 
the  party  was  seised,  that  he  made  his  will,  and  thereby 
ed  the  lands,  and  that  he  afterwards  died  so  seised.  If 
fore  the  estate  has  been  parted  with  after  the  making  of 
ill,  but  comes  back  again  to  the  testator  with  modifica- 
of  the  whole  interest  in  it,  or  if  he  should  afterwards  take 
hole  estate  back  again  by  purchase,  the  will  could  not 
tie  upon  the  new  estate  independent  of  the  law  of  revo- 
1  •  The  new  modified  estate,  strictly  speaking,  is  not  the 
estate;  and  the  very  same  quantity  of  estate  newly  ac- 
1 ,  suppose  it  were  a  fee-simple,  is  oot  that  fee-simple 
the  testator  had  at  the  time  of  making  his  will,  but  ano- 
l^rived  by  a  different  title,  and  perhaps  descendible  in  a 
i  nt  course  of  descent.  For  instance,  to  put  a  case  clear  of  all 
iX.y :  suppose  a  man  seised  in  fee-simple  by  descent  ex  par/c 
'ycl,  were  to  sell  his  estate,  and  should  afterwards  think  fit  to 
t:  again,  (I  avoid  the  equivoque  of  the  word  purchase),  he 
I  take  his  estate  back  ajjain  as  a  new  estate,  and  he  would 
t.  as  a  purchaser,  and  it  would  descend  to  his  heirs  ex  parte 
i4;  this  is  a  legal  quality  inherent  in  a  new  purchased  estate, 
istinguishes  the  purchased  estate  from  the  old  estate;  and  if 
3uld  try  the  estate  by  that  test,  we  should  be  relieved  from  the 
iless  jargon  of  the  quasithe  old  estate,  which,  in  some  of  the 
i  of  revocation,  is  a  term  used  to  denote  something  which  is 
osed  to  be  neither  the  old  estate  nor  a  new  estate,  but  some- 
;  between  both,  something  perfectly  anomalous  and  unintel- 

■.  (a)  (>fi»  rf  Ea€.  e,  1.  f .  6. 

a  Q  Q  2  ligible. 
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?8e  few  observations  upon  the  doctrine  of  revocation  will        1796. 

fe  to  shew  the  bearings  of  my  proposition,  that  Sir  Thomas   ooodtitlb 

>e  died  seised  of  his  old  estate,  of  that  estate  which  he  had  in  «. 

I  at  the  time  when  he  made  his  will,  and  that  he  has  made  no      0^^^^« 

lonstration  of  an  intent  to  revoke  his  will ;  from  whence  i  con- 

ie,  that  he  has  not  revoked  it.     As  to  this  last  part  of  the 

position,  demonstration  of  intent  to  revoke,   I  consider  the 

e  as  destitute  even  of  a  pretence  of  revocation  upon  the 

und  of  alteration  of  intention,  express  or  implied;  indeed  it 

1  expressly  laid  out  of  the  case  in  the  last  argument,  and  I 

ik  very  judiciously,  by  my  Brother  Adair. 

a  considering  the  present  case,  for  a  time  I  felt  a  difficulty 

cny  own  mind  as  to  the  old  use  during  the  time  when  Sir 

^mas  Cave  was  seised  of  a  base  fee  only,  a  fee  determinable 

the  event  of  his  marriage.     Mr.  Hargrave  in  one  of  his  notes 

;he  new  edition  of  Coke  upon  Littleton  (a),  has  enti^red  into 

borious  discussion  of  this  difficulty,     in  strict  law  the  re- 

ter  seemed  to  be  a  possibility  which  vested  in  the  relessees 

.hese  deeds :  and  on  the  determination  of  that  base  fee,  when 

seisin  did  revert  to  the  relessee  for  the  purpose  of  giving 
ct  to  the  rent-charge,  and  the  term  for  securing  it;  I  doubt- 
wrhether  the  use  of  the  fee-simple  subject  to  that  rent-charge,  , 
}  to  be  considered  as  the  old  use,  or  as  a  new  springing  use; 
t  as  that  use  did  not  arise  to  a  stranger,  but  was  to  be  con- 
ered  as  an  interst  which  had  never  been  disposed  of,  and 
this  perplexity  arose  merely  from  the  form  of  the  convey- 
«,  and  after  considering  the  case  of  Abbott  v.  Burton,  I  ul- 
ately  satisfied  myself  that  it  was  the  old  use,  and  in  construe- 
1  of  law  never  out  of  Sir  Thomas  Cave,  from  whom  the  convey* 
e  moved,  and  that  that  is  the  true  idea  which  the  word  "  re- 
iilting"  is  to  be  understood  to  express.  I  proceed  to  shew  that 
72LS  really  the  old  use  and  the  old  estate  of  which  Sir  Thomas 
oe  died  seised.  This,  I  think,  cannot  be  denied,  that  the  in* 
t  of  the  parties  to  the  conveyance  by  lease  and  release,  last- 
Qtioned  in  the  special  verdict,  and  the  whole  substantial  ef-« 
t  of  it,  be  its  formal  operation  what  it  may,  was  simply  to 
ure  a  rent  charge  of  1400/.  a  year,  by  way  of  jointure  for  Sir 
mias  Cavers  intended  wife ;  and  that  JSir  Thomas  Cave's  estate^ 
ject  to  that  rent-charge,  was  not  intended  to  be  altered  or  in 

manner  affected ;  and  that  as  far  as  the  form  of  the  convey- 
e  purports  to  alter  the  nature  and  quality  of  the  estate,  it 

ML  p.  271.  fr.  note  l.  Und  Ui.  $  t*  tboogh  indeed  Ihal  note  is  by  Mr.  Butk^ 

Q  Q  3  goes. 
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1796.  goes  bcTond  the  object  of  the  conveyance.  Now  courts  of  jus- 
tice Boc  ooly  do  not  incline  to  allow  the  form  of  conreyance  to 
cpec^£  beyond  the  intent  of  the  parties,  but  they  will  be  ready 
&>  aciopi  ^1  manner  of  expedients  to  prevent  it;  and  to  confine 
Ltioa  of  every  conveyance  to  the  special  purpose  far 
'iica  ic  w.^  made.  The  case  of  Abbott  v.  Burton,  which  I  shall 
"f  vxrc-xacoa  to  state  with  some  particularity  hereafter,  maybe 
meiiio  AS  an  authority  for  the  general  doctrine;  and  in  tbe 
ck$e  o<  t'^Tkims  T.  Frttmatt,  3  Atk.,  Lord  Hardzcicke  applies  it 
s^*  lOse  rurtiiciLlarcase  of  revocation,  laying  it  down  as  a  general 
nle  In.  the  law  of  revocation,  that  a  conveyance  for  special 
piirpoi»e$^  whether  it  be  lease  and  release,  feoffment,  fine,  or 
nsvoierr.  shall  not  operate  beyond  that  purpose,  and  against 
thie  intent  of  the  party  to  revoke  his  will.  In  this  case  it  must 
be  aiimitted  that,  by  the  form  of  the  conveyance.  Sir  Thomu 
C  4ire  cook  a  base  fee  under  it  which  determined  upon  the  mar- 
na^»  when  the  seisin  reverted  to  the  relessee  for  the  purpose 
of  executing  the  only  use  of  the  conveyance,  the  jointure  to  bii 
vife>  and  for  that  purpose  only :  for  though  the  conveyance  also 
affected  to  dispose  of  the  rest  of  the  use,  1  take  the  law  tobepe^ 
fectiy  clear  that  it  was  in  Sir  Thomas  Cave,  independent  of  that 
disposition.  The  purpose  to  be  effected  by  all  this  form  is  then 
simply  the  securing  a  jointure  to  the  lady  whom  Sir  Tliomas  Caxt 
should  marry;  and  if  this  purpose  had  been  effected  by  another 
mode  of  coKveyance,  the  law  is  clear  that  the  will  bad  not  been  re- 
voked. But  Lord  iiardwickehas  said,  that  be  the  form  of  con- 
veyance what  it  may,  this  is  instrumental  only  if  the  convey- 
ance be  for  a  special  purpose  which  is  not  revoked.  1  do  not 
luoun  to  adhere  to  the  letter  of  my  Lord  Hardivkke's  expression 
'*for  the  special  purpose,'*  it  must  be  a  purpose  which  leaves 
the  substance  of  the  fee  untouched  to  o^oaccordingr  to  the  will, 
a  purpose  therefore  not  inconsistent  with  the  w  ill.  I  f  the  special 
purpose  require  that  the  whole  fee  should  even  eventually  be 
disposed  of  by  the  conveyance,  then  I  agree  the  will  is  revoked. 
I'pon  this  single  ground  that  this  is  a  conveyance  for  a  special 
purpose  wliich  does  notexhaust  the  fee,  but  in  truth  leaves  the  fee 
undisposed  of.  and  in  construction  of  law  not  limited  by  the  in- 
strument, I  take  it  tobeclear,  that  this  is  not  a  case  of  revocation; 
but  still  it  will  be  necessary  for  the  lessor  of  the  Plaint  iff  to  make 
out,  what  he  must  have  averred  in  pleading,  that  the  testator  died 
iicised  ol  the  estate  which  hedevised.  Now,  put  the  case  that  these 
deeds  of  lease  and  release  had  not  even  purported  to  limit  the  re* 
mainder  of  this  estate  at  all ;   what  would  have  become  of  the 

interest 
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interestin  this  estate,  subjectto  the  jointure,  and  the  term  created        1796. 
-for  securing  it?   Must  not  the  use  have  resulted  to  Sir  Thomas   Gowwitle 
Cax>e  as  that  which  never  had  been  disposed  of  by  him  from  whom  »• 

the  estate  moved  ?     At  the  common  law  the  use  was  always  in- 
tended to  be  in  the  feoffee  or  conuzee ;  and  it  is  stated  by  Lord 
Ch.  J.  Holt,  in  Ld.  Anglesea  v.  Ld.  Aliham,  2  Salk.  676.  that 
for  that  reason,  in  pleading,  it  was  never  averred  :  whereas,  if 
the  use  was  to  the  feoffor  or  conusor,  it  must  be  averred.  1  ad- 
mit, that  there  is  in  this  case  an  express  limitation  of  a  remain- 
der in  fee  to  Sir  Thomas  Cave.  What  difference  will  this  make? 
There  is  another  proposition  in  law,  that  the  use  which  is  de- 
clared, and  which  would  have  resulted  if  it  had  not  been  de- 
clared, is  one  and  the  same.  And  this  is  not  a  dry  proposition, 
productive  of  no  legal  consequence,  the  course  of  descent  is  regu- 
lated by  it.  For  instance,  the  use  which  results  would  be  deemed 
the  ancient  use,  and  if  the  estate  were  in  the  party  by  descent  ex 
parte  matenid  the  estate  which  resulted  would  continue  to  de- 
scend in  that  course.    And  so  it  is  where  the  use  is  expressly  /t- 
mited  to  the  party  fi-om  whom  the  estate  moved,  it  will  be  in  him 
as  his  old  estate,  and  continue  descendible  to  his  heirs  ex  parte 
nuitema.    This  is  the  doctrine  of  CoAe  upon  Li>^.  fo,   13.;  it  is 
recognized  and  acted  upon  in  the  case  of  Abhotv,  Burton,  which 
was  in  this  court  upon  a  special  verdict,  and  is  reported  in  2  Salk. 
590. ;  and  that  case  was  recognized  and  a  similar  determination 
made  in  the  case  of  Martin  ex  dem.  Tregonwell  v.  Strachan,  Hih 
16  Geo.  2.  in  B.  R,  a  full  note  of  which  case  is  to  be  found  in 
5  Term  Rep.  Jo,  107.     The  rule  of  descent,  says  Lord  Ch.  J. 
Lee,  in  this  last  case  is  known  and  will  be  agreed :  'Mf  a  man 
'*  seised  as  heir  on  the  side  of  the  mother  make  a  feoflhdent  in 
"  fee  to  the  use  of  himself  and  his  heirs,  the  use  being  a  thing 
'*  in  trust  and  confidence,  shall  ensue  the  nature  of  the  lands, 
^'  and  shall  descend  to  the  heir  on  the  part  of  the  mother,  Co. 
*  Litt.  13.  a,  3  Lev.  406.  Godbolt  v.  Freestone.'*     He  goes  on, 
'*  and  it  will  be  the  same  if  the  limitation  be  by  fine  and  reco- 
'*  very;  it  is  still  the  ancient  use,  and  there  is  no  difference, 
'  -whether  upon  the  conveyance  of  an  estate  any  part  of  the  use 
'^  results  by  implication  of  law,  or  whether  it  be  reserved  by 
'  express  declaration  to  the  party  from  whom  the  estate  moved. 
^'  And  so  is  the  case  of  Abbot  v.  Burton,  Salk.  590."     In  Abbot 
r.  Burton,  they  attempted  to  alter  the  descendible  quality  of  the 
ise  by  arguments  drawn  from  the  form  of  the  conveyance  which 
pras  fine  and  recovery.    To  this  the  Ch.  Justice  said,  that  the 
Ine  and  common  recovery  were  both  to  be  taken  as  one  entire 

Q  Q  4  con- 
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1796.       coDveyaBce  consistiDg  of  these  several  parts,  and  directtd  as  to 
GooDTiTLB    ^^^  ^^^  ^^  them  by  the  same  covenants.    That  though  the  comh 
V*  sees  had  a  seisin  in  fee  of  the  estate  and  use  vested  in  them  by  tk 

Jine  for  a  special  purpose,  and  upon  that  seisin  the  common  re- 
covery was  had,  and  in  strictness  the  estate  passed  by  it  was 
their  estate,  yet  upon  consideration  of  the  whole  conTejrancetbe 
estate  did  originally  move  from  J.  S.  who  was  the  conosorof 
the  fine.  And  for  that  reason,  if  there  had  been  no  iimitatimd 
all  of  this  remainder  of  the  use  upon  this  recovery,  he  took  it  U 
be  very  clear,  that  so  much  as  remained  unlimited,  should  result  (• 
the  conusor  and  his  heirs,  and  not  to  the  conuzee,  in  w/iom  the  » 
tate  was  not  vested  xoith  a  purpose  to  create  him  an  interest,  htf 
in  order  to  forward  and  complete  the  conveyance  of  the  comow*t 
estate  which  was  taken  as  one  conveyance.  "  Then/'  says  the 
Ch.  Justice,  "  does  the  use  limited  upon  the  common  recoveiy 
^'  as  proper lif  arise  out  of  the  estate  that  moved  from  the  camuor 
"  of  the  Jine  as  if  he  had  made  a  feoffment,  or  Jine,  or  any  sit^k 
*'  conveyance  to  that  use,''  This  doctrine  relieves  us  from  all 
difficulties  arising  from  the  form  of  the  conveyance,  and  aboih 
dantly  justifies  my  observation,  that  courts  of  justice  are  not 
inclined  to  allow  the  form  of  a  conveyance  to  operate  beyond 
the  intent  of  the  parties:  but  it  goes  a  great  deal  farther. 
Lord  Ch.  Justice  Trevor  had  said  in  a  former  part  of  this  caie 
what  Lord  Ch.  Justice  Lee  repeated  in  Martin  v.  Strachas, 
that  it  was  the  ancient  use,  and  that  there  was  no  difference 
when  upon  the  conveyance  of  an  estate  any  part  of  the  use 
results  by  implication  of  law,  and  when  it  is  referred  by  ex- 
press declaration  to  the  party  from  whom  the  estate  moved. 
In  the  part  which  1  have  copied  from  the  book,  he  says,  that 
the  use  limited  upon  the  common  recovery  arises  out  of  the 
estate  which  moved  from  the  conuzor  of  the  fine,  and  not  out 
of  the  estate  of  the  conuzee.  We  know  that  it  is  the  defini- 
tion of  a  use  when  separated  from  the  land,  that  it  is  collateral 
to  the  seisin  of  the  land,  and  that  when  the  statute  unites  the 
seisin  to  the  use,  the  union  is  of  the  seisin  to  the  use  according 
to  the  quality  of  the  use,  and  not  according  to  the  quality  of 
the  seisin:  from  which  premises  the  conclusion  appears  to  me  to 
be  direct,  that  if  the  use  is  the  old  use,  when  the  seisin  is  united 
to  it,  it  must  be  the  old  estate ;  and  my  farther  conclusion  is, 
that  Sir  Thomas  Cave  died  seised  of  that  estate  of  which  he  was 
seised  at  the  time  when  he  made  his  will,  with  this  alteration 
(1  am  ready  to  admit),  that  by  means  of  these  deeds  of  lease 
dud  releeise^  he  has  created  a  charge  upon  it  of  1400/.  a-yeafi 
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nrith  a  term  of  five  hundred  years  for  securing  the  payment       1796. 

*  .  .  OOODTITLB 

Alterations  in  the  estate  of  the  testator  will,  I  admit,  in  many  «• 

iDstances  work  a  revocation  of  his  will,  it  is  one  of  the  ge- 
neral heads  of  revocation ;  but  I  have  said  that  the  law  is  clear, 
that  an  alteration  in  the  estate  of  this  nature  will  not  revoke  the 
will.  It  has  been  settled  over  and  over  again,  that  a  lease  made 
for  years,  or  even  for  life,  after  a  devise  in  fee,  will  not  revoke 
the  will ;  both  these  cases  are  put  in  the  case  of  Montague  v. 
Jefferien,  Roll.  Abr.  and  agreed  to  be  good  law.  And  there  are 
several  modern  cases  to  the  same  effect.  In  Coke  v.  Bullock, 
Cro.  Jac.  49.  it  was  held,  that  where  A.  by  will  devises  to  B.  in 
fee,  and  afterwards  by  indenture  makes  a  lease  for  years  of  the 
same  land,  this  lease  if  not  made  to  the  same  person,  (where  up- 
on another  principle  it  would  be  a  revocation)  shall  be  a  revo- 
cation pro  tanto  only.  They  call  it  a  revocation  pro  tanto,  but 
this  is  using  the  word  in  an  improper  sense.  The  truth  is,  that 
a  part  of  the  thing  devised  is  gone,  and  therefore  the  will  can- 
pot  operate  upon  it.  It  happens  that  in  our  case  there  is  no 
pretence  to  call  this  even  a  partial  revocation,  for  the  will  pur- 
ports to  operate  only  upon  that  part  of  the  fee  which  should  re- 
main with  Sir  Thomas  Cave,  after  making  such  a  jointure  upon 
any  wife  whom  he  might  marr)%  as  he  should  think  fit  to  make, 
in  which  respect  this  case  is  perfectly  new  in  circumstance,  and 
unlike  every  other  case  to  be  found  in  our  books.  And  it  hap- 
pens too,  that  the  circumstance  in  which  it  is  new,  goes  to  ex- 
clude all  pretence  for  presuming  an  intent  to  revoke ;  for  the 
deeds  of  lease  and  release  respect  nothing  but  that  which  was 
expressly  reserved  out  of  the  will,  so  far  from  being  inconsistent, 
or  in  any  manner  interfering  with  each  other,  they  amount  in  ef^ 
feet  to  one  conveyance  oj  Sir  Thomas  Cave's  estate  to  those  uses 
which  he  has  himself  declared  by  the  will  and  subsequent  settlement. 

These  cases  which  I  last  mentioned,  and  have  alluded  to,  were 
not  denied  to  be  law  in  the  argument  at  the  bar,  nor  was  it  in- 
sisted that  an  alteration  of  the  estate  by  a  mere  interposition  of 
an  estate  for  life  or  years,  to  some  stranger,  would  work  a  revo- 
cation* How  is  it  then,  that  Sir  Thomas  Care's  will  is  revoked 
not  upon  the  ground  of  an  intent  to  revoke?  That  ground  was 
abandoned,  and,  1  repeat,  judiciously  abandoned  by  my  brother 
Adair  on  the  second  argument.  He  stated  the  ground  of  the 
revocation  to  be,  that  a  positive  rule  of  law,  settled  by  a  series 
of  decisions,  had  pronounced  that  certain  acts  done  by  a  testa- 
tor would  be  a  revocation  of  his  will^  let  his  intent  be  what  it 
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1 796.       might,  and  even  against  his  manifest  intent.  To  that  proposition 
GooDTiTLR    '  entirely  agree.    But  we  must  see  what  those  acts  are.  He  con- 

V.  sidered  it  as  admitted,  that  the  chanore  of  the  estate  of  the  teita- 

Otwav 

•tor,  a  new  estate  and  new  uses,  would  be  a  revocation ;  I  admit 

it  would.  He  stated  that  it  was  a  rule  of  law,  that  where  a  tes- 
tator* Afls^br  a  moment  parted  with  the  estate,  whether  it  comes  back 
or  HO,  the  mere  divesting  of  that  estate  is  a  revocation,  and  this 
even  though  he  is  in  again  of  the  old  use,  and  he  statetl  it  to 
be  law,  tliat  the  taking  back  an  estate  through  the  channel  of 
a  trustee,  is  a  change  of  the  estate,  and  within  the  rule.  Tea 
certain  extent,  I  admit  every  one  of  these  instances  of  revoct- 
tion,  except  that  I  do  not  agree  that  the  mere  divesting  of  the 
estate  where  the  party  is  in  again  of  the  old  use,  will  be  a  rero- 
<^ation ;  and  I  can  agree  that  even  that  case  was  good  law,  be- 
fore the  statute  for  transferring  of  the  uses  into  possession ;  for, 
1  do  agree,  that  if  the  testator  who  had  the  fee  in  him  when  he 
made  his  will,  divested  himself  of  that  estate,  and  took  back 
nothing  but  the  old  use,  that  old  use  was  not  that  which  be  bad 
devised,  and  could  therefore  not  pass  by  his  will,  and  that  in 
the  improper  sense  of  the  word  "revoked"  the  will  might  be 
«aid  to  be  revoked.  By  putting  cases  upon  the  rules  laid  down 
by  my  brother  Adair,  it  will  be  understood  to  what  extent  I 
agree  with  him.  If  a  testator  makes  a  feoffment  in  fee  to  t 
stranger,  and  afterwards  (the  next  minute  if  you  please)  takes 
back  a  fee  by  reconveyance,  this  taking  back  the  estate  through 
the  channel  of  a  trustee  would  be  changing  the  estate.  That 
fee  \^ ill  not  be  the  fee  which  he  devised,  and  so  his  will  maybe 
said  to  be  revoked.  If  he  made  a  feoffment  in  fee  to  the  use  of 
himself  and  his  heirs,  or  declaring  no  use  so  that  the  use  re- 
sulted, before  the  statute  of  H.  8.,  that  use  would  not  be  the 
estate  which  he  devised,  and  could  not  pass.  So  of  the  converse 
of  that  case  which  is  a  case  adjudged.  But  the  rule  stands  up- 
on a  much  broader  bottom  than  this  momentary  divesting  of 
the  estate.  The  estate  in  these  instances  never  comes  back 
again  at  all,  and  therefore  there  is  nothing  for  the  will  to  act 
upon.  I  can  put  one  case  where  the  estate  is  divested  perhaps 
for  a  considerable  length  of  time,  and  yet  does  afterwards  come 
back  again,  in  which  I  take  the  law  to  be  clear,  that  the  will  is 
not  revoked.  The  case  I  allude  to  is,  where  the  testator  after 
making  his  will  is  disseised,  and  in  consequence  of  his  entry  after- 
wards, is  remitted.  The  subject  is  discussed  by  Lord  Ch.  Justice 
Holt,  in  1 1  Mod,  fo.  128.  I  am  aware,  that  this  remitter  is  by 
the  act  of  law^  and  I  am  not  arguing  that  the  party  can  by  his 
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own  act  remit  himself  in  the  same  manner.  This  is  not  the  use  1796. 
1  propose  to  make  of  this  case  of  disseisin.  Let  us  pursue  the  qo^dtitlb 
subject  a  little  further.  Put  the  case  that  the  party  disseised  dies 
without  having  entered.  His  will  is  revoked.  I  ask,  why  is  it 
revoked  ?  i  he  answer  is,  because  he  has  not  died  seised.  In  that 
case  the  will  is  not  revoked  because  he  intended  to  revoke  it,  nor 
because  his  estate  was  onc«  divested  ;  but  because  he  died  with^ 
out  revesting  it,  and  therefore  did  not  die  seised,  and  as  1  conceive 
it  is  only  when  it  is  followed  up  with  that  consequence,  and  only 
in  respect  of  that  consequence,  that  in  any  case  parting  with  the 
estate,  independent  of  intent,  does  amount  to  a  revocation. 

For  the  purpose  of  maintaining  and  enforcing  this  doctrine, 
that  the  parting  with  the  estate  for  a  moment  is  a  revocation,  it 
was  said,  that  the  party  must  not  only  have  the  estate  in  him 
when  he  makes  his  will,  and  must  die  seised  of  it,  but  he  must 
continue  to  have  the  same  estate  from  the  time  of  making  the 
will  to  the  time  of  his  death.  This  proposition,  to  whatever  ex- 
tent it  can  be  maintained,  does  not  appear  to  me  to  advance  the 
ailment;  it  seems  to  be  the  former  proposition  in  other  words. 
If  a  testator  must  not  part  with  his  estate  for  A  moment  he  must 
continue  to  have  the  estate;  if  he  parts  with  the  estate  he  does 
not  continue  to  have  it;  if  he  continues  to  have  it  he  does  not 
part  with  it.  There  are  not  many  possible  cases  in  which  a  man 
could  be  said  to  die  seised  of  the  estate  which  he  has  parted  with 
in  his  life-time.  The  case  of  the  disseisee  remitted  is  the  only 
adjudged  case  I  know  of  which  comes  near  it,  and  that  case  does 
not  touch  the  question ;  for  by  the  aid  of  a  fiction  of  law  to  which 
we  are  obliged  to  resort,  we  say  that  the  estate  was  never  out 
of  the  disseisee,  and  therefore  he  died  seised  of  the  same  estate. 

Pursuing  the  argument  of  my  Brothers  Adair  and  Heywood,  I 
am  ready  to  admit,  that  alterations  of  the  estate  ordinarily  will 
revoke;  in  many  cases  they  will  do  so  because  they  afford  an 
implication  of  intent  to  revoke.  The  man  who  devises  the  whole 
fee-simple,  and  afterwards  makes  a  settlement  of  his  estate,  leav- 
ing himself  only  an  estate  for  life,  and  a  reversion  far  removed 
by  intermediate  estates,  has  so  altered  his  estate,  as  todemon-* 
strate  that  he  does  not  mean  that  his  will  should  take  effect,  and 
therefore,  though,  after  all  his  alterations,  there  is  something  of 
the  old  estate  left  upon  which  the  devise  might  by  possibility  ope- 
rate, it  is  fair  to  conclude,  that  he  did  not  mean  his  will  should 
have  any  effect  at  all.  This  would  be  a  revocation,  but  upon  a 
ground  very  different  from  that  which  is  taken  by  my  brothers      [  604  ] 

in  their  arguments :  it  does  not  proceed  simply  upon  the  altera- 
tion 
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1796.       tion  of  the  estate  working  by  a  mere  arbitrary  rule  a  revocatioD, 
GoooTiTLB    ^^  ^®  ^  revocation  upon  a  solid  acknowledged  principle  in  the 
«•  law  of  revocations,  a  presumed  intent  to  revoke.     Alteraticmof 

estate  which  is  not  powerful  enough  to  raise  an  implicatioD  of 
intent  to  revoke  and  yet  does  revoke,  will  bring  us  back  to  the 
ground  which-  we  have  already  trodden,  it  must  be  that  which 
will  shew  that  the  estate  of  which  the  party  died  seised  is  not 
that  estate  which  he  took  upon  himself  to  devise,  and  this  will 
bring  it  within  the  scope  of  another  principle  of  revocation  to 
which  1  have  declared  my  assent,  and  which  indeed  is  sel^ 
evident,  that  a  will  cannot  operate  upon  an  estate  which  a  man 
has  parted  with  after  making  his  will.     It  will  most  frequently 
happen,  that  where  the  estate  of  which  the  testatorwas  seised 
at  the  time  of  making  his  will,  is  afterwards  changed  by  what- 
ever form  of  conveyance,  whether  it  passes  from  him  and  return 
by  re-conveyance,  or  whether  the  modification  is  produced  bj 
one  conveyance  so  as  to  be  a  substantially  different  estate  fron 
that  which  he  bad  before,  the  will  may  be  said  to  be  revoked 
upon  all  the  grounds  of  revocation.     It  may  be  said  that  it  was 
intended  to  be  revoked,  or  whether  tVi/e/z^/ec/ or  not,  the  otdateU 
is  gone,  and  as  to  that  which  is  taken  in  the  room  of  itbyi 
technical  rule  of  law,  now  not  to  be  controverted,  a  will  cannot 
operate  upon  an  estate  in  land  acquired  since  the  making  of  the 
will,  and  therefore  the  new  estate  cannot  pass.     My  Brother 
jidair,  under  this  head  of  alteration  of  estate,  laid  it  down  as 
a  rule,  that  taking  back  an  estate  through  the   channel  of  a 
trustee  alters  the  estate.     This  is  true,  taken  literally,  and  un- 
derstanding the  taking  back  to  be  by  re-conveyance;  which  is 
the  explanation  given  of  a  passage  in  Coke  on  Litt.  where  he 
speaks  of  a  feoffment,  and  the  feoffor  taking  back  an  estate  to 
him  and  his  heirs.     But  if  it  was  meant  to  extend  to  the  case 
of  the  use  which  results  upon  a  conveyance,  it  is  begging  the 
question,  and  in  truth  the  proposition  seems  wholly  inapplica- 
ble to  a  resulting  use.     First,  a  resulting  use   is  not  takea 
back  through  the  channel  of  the  feoffee,  conuzee,  ^r.  but  is  a 
thing  collateral  to  his  estate,   and  arises  out  of  the  estate  of 
the  feoffor  as  a  thing  never  disposed  of;  and  secondly,  the  use 
which  results,  by  whatever  channel  it  results,  is   not  altered, 
but  is   the  old  use,  and  I  think  I  have  proved,   when  united 
to  the  seisin,  becomes  the  old  estate,  and   1    think  it  a  con- 
tradiction in  terms  to  assert,  that  the  old  use  and   the  old 
estate,  is  an  altered  use  and  an  altered  estate^  and  that  th^ 
^^nction  of  the  greatest  names  will  not  midsLQ  it  out^ 
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From  this  examination  of  the  argument  at  the  bar,  I  am  led        1796. 
to  conclude,  that  there  is  no  such  positive  rule  of  law,  as  that    ^,      ^^^^ 
every  alteration  of  an  estate,  every  parting  with  an  estate,  every  v, 

divesting  of  an  estate,  will  amount  to  a  revocation,  but  that  t^^''- 
there  are  certain  principles  which  govern  the  law  of  revocation, 
to  which  the  several  instances  which  occur  of  alteration,  of  part- 
ing with,  and  divesting  of  estates,  are  to  be  referred,  and  by 
which  the  effect  of  them  is  to  be  determined.  When  we  are 
trying  cases  by  principles,  the  law  is  indeed  a  science.  What 
shall  we  say  of  it,  if  it  is  to  be  argued  with  success,  that  if  a 
testator  having  devised  the  fee-simple  of  his  estate,  makes  a 
lease  for  years  or  for  life,  the  will  as  to  the  reversion  in  fee  is 
not  revoked,  but  that  if  he  should  be  so  unfortunate  as  to  be 
advised  to  do  the  same  thing  by  lease  and  release,  it  shall  be 
revoked  ?  //  sha/l  because  it  shall:  the  rule  is  positive,  and  we 
must  not  presume  to  ask  for  the  reason  of  it.  It  is  certainly 
prudently  done  to  shield  it  from  all  examination,  because  exa- 
mination will  point  out  the  falsehood  and  absurdity  of  it.  The 
old  cases  state  the  principles  of  the  law  of  revocation  most  cor- 
rectly. They  say  a  will  can  only  operate  upon  the  estate  which 
the  man  has  at  the  time  of  making  his  will,  and  of  which  he 
died  siesed :  they  say  by  necessary  consequence  a  will  cannot 
operate  upon  an  estate  purchased  by  the  testator  after  making 
his  will ;  therefore  according  to  the  case  of  44  E,  3.  which  my 
Brother  Heywood  states  to  be  the  oldest  case  on  the  subject,  if 
a  devisor  aliens  the  land  and  re-purchases,  yet  is  the  will  re- 
voked. By  the  way,  what  a  refinement  is  it  to  say,  that  the 
divesting  'of  the  estate  for  a  moment,  though  the  party  is  in 
again  of  the  old  use,  shall  be  a  revocation  ?  is  this  alienation? 
Is  it  re-purchasing  ?    We  know  them  by  their  fruits. 

They  say,  that  if  a  testator  intends  to  revoke  his  will,  the  will 
is  revoked,  and  they  say  that  all  acts  done  by  the  testator  after 
the  making  of  his  will,  which  are  inconsistent  with  his  will,  are 
grounds  upon  which  a  presumption  of  law  arises  that  the  tes- 
tator does  intend  to  revoke  his  will. 

Had  the  series  of  cases  with  which  we  are  loaded,  as  they  oc- 
curred, been  brought  fairly  to  the  test  of  these  principles,  we 
should  not  have  been  at  this  day  entertaining  different  opinions 
upon  the  case  now  in  j  udgment,but  unfortunately  these  principles 
are  so  jumbled  together,  and  confounded  in  the  cases  as  they  are 
reported,  that  in  many  of  them  I  find  it  difficult  and  almost  im- 
possible to  develope  the  particular  principle  upon  which  they  are 
determined.    This  gives  them  the  appearance  of  mere  arbitrary 

decisions ; 
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1796.       decisions ;  and  then  it  is  said,  with  great  colour,  I  admit,  of  an- 
GooDTiTLB    ^ority,  that  by  a  positive  rule  of  law,  certain  acts  done  by  a  te«- 
^v.  tator,  do  amouTit  to  a  revocation  of  his  will.     The  cases  whick 

were  selected  from  the  mass  by  my  Brothers  Adair  and  Hq- 
tcood,  will  be  a  very  good  specimen  of  the  whole;  it  will  be  ne- 
cessary for  me  to  take  some  notice  of  them,  that  it  may  be  seen 
how  far  they  (;o  towards  establishing  this  positive  rule  of  Uw 
which  they  rely  on.  My  Brother  //eycrocid stated  the  case  44 £.3. 
(which  I  have  just  now  referred  to)  to  be  the  oldest  case  on  this 
subject.  If  a  testator,  say  the  books,  aliens  and  re-purchases,  yet 
his  will  is  revoked.  I  agree  that  this  case  is  good  law;  I  rely  on 
it  as  a  main  security  to  the  foundation  of  my  argument;  to  bor- 
row LordCh.  Justice  fFiV/no^'s  metaphor,  it  is  my  polar  star.  If 
a  testator  aliens  and  re-purchases,  I  agree  that  his  will  is  revoked: 
but  if  he  dies  seised  of  the  same  estate,  I  am  of  opinion,  that  he 
has  neither  aliened  nor  re-purchased.  My  Brother  Heywoofs 
next  case  was  IVinkJield's  case,  Mich.  29  Eliz.  in  C.  B.;  it  is  re- 
ported in  Owen  (a),  Goldsboroiigh(b)  and  Godbolt  132.  I  cite  it 
from  Godbolt,  Winkjield  devised  lands  in  Norfolk  to  one  Wink- 
Jield  in  London,  goldsmith,  and  to  his  heirs  in  fee,  and  afterwards 
he  made  a  deed  of  feoffment  thereof  to  divers  persons  unto  the 
use  of  himself  for  life,  without  impeachment  of  waste,  remainder 
unto  the  devisee  in  fee :  but  before  he  sealed  the  deed  of  feoffment 
he  asked  one  if  it  would  be  any  prejudice  to  his  will;  who 
answered  no.  And  the  devisor  asked  again  if  it  would  be  any 
prejudice,  because  he  conceived  he  should  not  live  until  livery 
was  made :  and  it  was  answered,  no.  Then  he  said,  he  would 
,  seal  it;  for  his  intent  was,  that  his  will  should  stand ;  and  after- 
wards livery  was  executed  upon  partof  the  land,  and  the  devisor 
died.  Rhodes  and  Periam,  Justices — The  feoffment  is  no  coun- 
termand of  the  will,  because  it  was  to  one  person,  but,  perhaps,it 
had  been  otherwise,  if  it  had  not  been  to  the  use  of  a  stranger,  al- 
though it  were  not  executed.  Anderson  C.  J.  and  others — ^The 
will  is  revoked  in  part  where  the  livery  is  executed ;  and  he  said, 
it  would  have  been  a  question  if  he  had  said  nothing.  And  all 
the  Justices  agreed,  that  a  man  may  revoke  his  will  in  part,  and 
in  other  part  not,  and  he  may  revoke  it  by  word,  and  that  a  will 
in  writing  may  be  revoked  by  word.  Periam  said,  itisnorewh 
cation  by  the  party  himself,  hut  the  law  doth  revoke  it ;  to  whick 
Windham  agreed,  Imt  he  said,  that  if  the  party  had  said  notking 
when  he  sealed  the  feoffment,  it  had  been  a  revocation  of  the  party, 
and  not  of  the  law.     Periam — If  the  witnesses  die  so  as  hecan- 

(a)  p.  76.  there  called  Gibson  ▼.  Muteas,    (b)  P.  S2.  there  caUed  Gybi^n  ▼.  PUtUm. 
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Dot  prove  the  Mrorda  spoken  at  the  sealing  of  the  feoflfment,  the  1796. 
feofiment  will  destroy  the  will,  ajid  so  he  spake  to  Anderson  who  qoodtitlb 
did  not  deny  it.  All  this  was  delivered  by  the  Justices  upon  evi-  ^  •• 
dence  given  to  a  jury  at  the  bar.  From  this  conversation,  in  the 
shape  of  directions  to  a  jury  at  a  trial  at  bar,  in  which  they  seem 
to  have  mooted  rather  than  to  have  gravely  resolved  any  point 
of  law,  it  may  be  collected,  that  the  distinction  between  a  revo- 
cation by  the  party,  and  a  revocation  by  operation  of  law,  wa& 
at  that  time  sufficiently  familiar.  The  doubt  which  seems  to 
have  arisen  was,  whether  so  much  of  the  lands  included  in  the 
feofiment,  whereof  no  livery  had  been  made,  would  pass  by  the 
will  or  not.  I  collect,  though  it  is  not  distinctly  stated,  and 
though  some  of  the  Judges  thought  that  the  express  declaration 
would  prevent  the  incomplete  part  of  the  conveyance  from  oper- 
ating as  a  revocation,  in  which  the  good  sense  of  the  case  was 
certainly  with  them,  that  the  Judges  were  ultimately  of  opinion, 
that  the  lands  would  not  pass,  but  upon  what  principle  they 
meant  so  to  resolve  it,  is  not  stated  in  the  case,  nor  does  it  seem 
to  have  been  agreed.  But  reduce  the  case  to  its  principle,  and 
it  will  be  found  to  be  a  very  plain  case  upon  very  clear  princi- 
ples. The  testator  preferred  that  the  devisee  should  take  his  es- 
tate under  the  feofiment  in  preference  to  his  will,  or  why  did  he 
propose  to  make  a  feofiment?  The  moment  he  had  demonstrated 
that  preference,  the  will  was  revoked  upon  the  ground  of  an 
implied  intent  to  revoke  it.  Apprehensive  that  he  might  not 
live  to  finish  the  work  he  had  begun,  he  desires  to  know,  whe- 
ther the  making  this  deed  of  feoffment  would  revoke  his  will, 
saying,  that  he  did  not  mean  to  do  that.  But  he  certainly  did 
mean  to  revoke  his  will,  if  he  lived  to  complete  the  feoffment : 
what  he  was  anxious  about  was,  that  his  will  should  not  be  re- 
voked until  the  feoffment  could  take  effect.  They  gave  him  bad 
advice  upon  this  subject.  The  law  and  his  wishes  were  in 
direct  opposition  to  each  other.  Having  once  demonstrated 
an  intention  to  revoke  his  will,  that  did  revoke  his  will,  not 
only  as  to  that  part  of  the  estate  which  he  had  effectually  giveii 
to  the  devisee  by  the  feoffment,  but  also  as  to  that  part  of  it 
which  he  had  begun  to  give  him  by  a  conveyance  which  never 
took  effect,  because  he  died  before  the  livery  was  completed. 
This  is  supposed  to  be  a  case  in  which  the  will  was  revoked 
by  operation  of  law  against  the  intent  of  the  party;  the  con- 
trary is  the  truth.  The  testator  did  intend  to  revoke  his  will, 
but  he  also  meant  to  make  terms  with  the  law,  that  it  might 
not  be  revoked  till  what  he  was  doing  was  completed.    Those 

terms 
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1796.       terms  he  could  not  impose.    He  had  revoked  his  will  upon  the 
OooDTrrui    ground  of  an  implied  intent  to  do  it  as  soon  as  he  begun  to  do 
*•  an  act  inconsistent  with  the  will,  in  its  operation  inconsuteiitwkk 

the  operation  of  the  will.     For  when  we  speak  of  the  intent  of 
the  will,  we  do  not  mean  to  speak  of  the  general  intent  oftlie 
testator,  that  his  devisee  should  some  how  or  other  have  his  es- 
tate, but  that  he  shall  have  it  by  the  operation  of  that  will,  tod 
when  he  has  resolved  afterwards  that  he  shall  have  it  bj  the 
operation  of  a  feoffment,  he  has  certainly  altered  his  mind,  and 
no  longer  intends  that  he  shall  have  it  by  the  operation  of  hit 
will,  and  consequently  he  has  revoked  his  will.     As  to  tliat 
part  of  the  land  respecting  which  the  feoffment  was  complete, 
he  has  revoked  his  will,  upon  both  grounds  of  revocation:  he 
intended  to  revoke,  and  he  has  parted  with  the  estate,  which 
would  annul  his  will,  whether  he  intended  it  or  not.    With 
respect  to  the  lands  of  which  livery  had  not  been  made,  anj 
therefore  the  conveyance  is  incomplete,  the  will  is  revoked  upoD 
ground  of  intent  only,  and  the  case  of  a  bargain  and  sale  with* 
out  inroUment  proceeds  upon  the  same  principle.     This  case 
of  a  bargain  and  sale  without  inrollment,  and  another  case 
upon  the  effect  of  an  incomplete  conveyance  as  a  revocatioa 
are  to  be  found  in  1  Roll.  Abr.  615.  P.  pi.  6^6.  and  the  grooiid 
upon  which  they  are  held  to  be  a  revocation  is  there  expreailf 
stated.     If  a  man  seised  of  a  reversion,  expectant  upon  anei- 
tate  for  life,  devise  it  to  J.  S.  and  afterwards  by  his  deed  grant 
the  reversion  in  fee  to  J.  D.,  though  the  lessee   never  atton, 
yet  this  is  a  revocation  inasmuch  as  he  hath  fully  shewed  ids  in- 
tent that  the  other  should  have  it,  and  put  it  in  the  pomer  of  tk 
lessee.     Mich.  38,  39.  £/.    /i.  R.  per  Popham  and  Gawdt/.    So 
if  a  man  devises  lands  to  J.  S,,  and  after  bargains  and  sells  to 
J.  D.,  and  acknowledges  it  before  a  doctor,  to  be  inroUed  ac- 
cording to  the  statute,  though  it  be  not  iurolled  within  the  six 
months,  yet  that  shall  be  a  revocation  of  the  will,  for  the  cavx 
aforesaid.     M.  38,  39  Eliz.  B.  R.  per  Popham  &  Gawdy  agrtti* 
1  have  dwelt  the  longer  upon  this  case  from  Go4bolt,  because 
it  is  a  very  clear  and  satisfactory  illustration  of  almost  the 
whole  doctrine  of  revocation. 

Thenext  casein  the  orderof  time  cited  by  my  Brother //qrwooi 
was  from  Moore  789.  and  was  in  the  2d  year  of  thereignof  J^nneil* 
It  was  a  case  in  the  Exchequer,  and  seems  to  have  arisen  upon* 
question  of  escheat.  Hussey  made  his  will,  by  which  he  devised 
a  manor ;  afterwards  he  made  a  feoffment  of  the  same  manor,  to  the 
useof  such  persons,  and  for  such  estates  as  he  had  declared  by  hif 
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will:  it  was  adjudged,  that  the  feoffment  was  a  countermand  1796. 
of  his  will,  but  that  the  countermanded  will  was  a  sufficient  de-  oooimTLt 
claration  of  the  uses  of  the  feoffinent,  and  therefore  though  he  ^  «• 
was  a  bastard,  there  was  no  escheat  to  the  crown.  This  case 
is  also  a  good  illustration  of  this  doctrine  of  revocation,  llie 
book  says,  that  the  feoffment  countermanded  the  will,  which 
word  **  countermand"  is  equivalent  to  "  revoke ;"  in  the  impro- 
per sense  of  the  word  it  did  countermand  or  revoke  the  will, 
because  the  testator  parted  with  his  estate.  This  was  said  to 
be  a  revocation  against  the  intent  of  the  testator,  and  put  as 
one  of  the  strongest  cases  of  revocation  by  operation  of  law, 
upon  the  mere  ground  of  alteration  in  the  estate.  Whereas,  first, 
the  testator  intended  that  his  estate  should  pass  not  by  his  will, 
bot  by  the  feoffment,  and  secondly,  it  was  not  merely  because 
the  estate  was  altered  that  the  will  was  revoked,  but  because 
it  was  so  altered,  that  according  to  the  rules  of  law,  which 
govern  the  operation  of  wills,  it  was  absolutely  impossible  that 
the  will  could  operate  as  a  conveyance  of  the  estate,  for  this 
unanswerable  reason,  because  the  testator  did  not  die  seised  of 
it:  yet  was  not  his  will  revoked  in  the  proper  sense  of  the  word 
altogether;  and  even  as  to  these  lands,  it  could  not  operate  as  a 
conveyance  of  the  estate,  for  the  reason  I  have  assigned,  but  it 
was  allowed  to  operate  as  a  declaration  of  the  use  of  that  very 
instrument  which  had  prevented  it  from  operating  upon  the 
estate  itself;  whereas,  if  the  will  had  been  actually  revoked  in 
the  proper  sense  of  the  word  as  to  this  manor,  it  could  have 
had  no  operation  at  all.  The  Court  of  Exchequer  carried  this 
odious  doctrine  of  revocation  no.  further  than  they  were  abso- 
lutely obliged  to  go.  They  could  not  give  the  will  effect  upon 
an  estate  which  was  gone  from  the  testator,  but  they  still  con- 
sidered it  as  a  will,  and  gave  it  all  the  effect  that  it  could  have, 
namely  as  a  declaration  of  the  uses  of  the  feoffment. 

My  brother  Adair  cited  a  case  of  Lutwych  v.  Mitten,  in  the 
CTourt  of  Wards,  Trin,  16  Jac,  1.  from  1  Roll.  Abr.  tit.  Devise,  614. 
which,though  not  resembling  the  case  in  Moore,  in  circumstance, 
and  though  the  debate  upon  it  arose  upon  a  point  collateral  to  the 
doctrine  of  revocation,  seems  referable  to  the  same  class  of  cases. 
If  a  man  covenant  by  indenture  to  levy  a  fine,  and  that  it  shall  be 
to  the  use  of  such  persons  as  he  shall  name  by  his  will,  &  afterwards 
makes  his  will,and  thereby  devises  his  land  to  certain  persons,  and 
after  that  levies  a  fine  in  performance  of  this  covenant,  this  is  said 
to  be  a  revocation  of  the  will,  though  it  was  levied  in  performance 
of  the  covenant  which  was  entered  into  before  the  making  the 
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1796.       will.    The  reason  given  is,  that  the  land  cannot  pass  by  rek- 

OooiyriTLB    ^*^°  ^  ^^^  ^™®  when  the  covenant  was  made,  but  only  to  the 
«.  time  when  the  fine  was  levied.    Now  this  appears  to  me  to 

.Otwat.  differ  i^  circumstance  from  the  case  in  Moore,  but  as  ftir  as  it 
concerns  the  present  argument  to  be  in  effect  the  same  case* 
Here  the  fine  was  levied  in  pursuance  of  a  covenant  to  the  use 
of  such  persons  as  the  party  should  name  by  his  will;  then 
the  feoffment  was  made  without  any  such  covenant,  but  to  the 
same  uses.  That  seems  to  have  been  admitted  here,  wbicl 
was  resolved  there  upon  debate,  that  by  the  fine  made  after  tke 
will  the  lands  passed,  and  that  this  countermanded,  revoked, 
or  annulled,  by  whatever  name  we  call  it,  the  will,  if  the  land 
did  pass,  I  have  agreed,  that  this  would  be  the  conseqaeace. 
There  was  a  struggle  to  avoid  the  consequence,  by  giving  die 
time  of  the  estate's  passing  from  the  devisor  a  relation  back  to 
the  time  of  the  covenant.  The  Court  thought  that  could  notbe, 
and  I  am  not  at  present  called  upon  to  debate  that  point,  as  I 
agree  with  my  brothers,  that  the  articles  stated  in  this  specol 
verdict  are  to  be  laid  out  of  the  case.  The  debate  might,  I  thiok, 
have  taken  a  turn  more  favourable  for  the  devisee,  if  upoa  tk 
authority  of  the  case  in  Moore,  they  had  insisted  that  the  fS 
was  a  good  declaration  of  the  use  of  the  fine. 

One  other  old  case  was  referred  to  in  the  argument,  which 
I  take  to  have  been  the  case  of  Montague  v.  Jeffries,  and  it» 
to  be  found  in  RolPs  Abridgment,  under  the  same  title  DmK. 
The  case  is  put  two  different  ways.  If  a  man  devises  lands  to 
.  J.  S.,  and  after  makes  a  feoffment  in  fee  thereof  to  a  stranger, 
to  the  use  of  himself  in  fee,  though  he  hath  his  old  estate,  jet 
it  seems  this  is  a  revocation,  for  his  intent  was  to  have  it  bgtk 
new  limitationj  and  by  the  feoffment  he  passed  the  estate,  sod 
the  statute  revested  it  in  him,  which  is  as  a  new  purchase,  CcfiTi 
Mich.  38,  39  EL  B,  R,  per  Popham,  So  if  a  man  devises  lands 
to  J,  S.  in  fee,  and  after  makes  a  feoffment  thereof  to  another 
to  the  use  of  himself  for  life,  the  remainder  to  his  wifefe 
life,  the  remainder  to  his  own  right  heirs  in  fee,  though  here 
he  hath  his  old  reversion,  yet  it  seems  that  it  was  his  intei^  to 
have  it  pass  bij  the  livery,  and  to  be  in  by  the  statute  and  limitatk$i 

•  and  so  as  a  new  purchase,  and  therefore  it  seems  that  this  shall  be 

a  revocation  of  the  fee,  as  well  as  for  the  life  of  the  Feme.    Cairffi 

M,  38,39  EUz.  B.  R,  between  Montague  and  Jeffries^  percmief^ 

agreed.    The  case  first  stated,  appears  not  to  have  been  decided 

with  the  approbation  of  the  whole  Court.    My  Lord  Ch.  Justice 

Popham,  who  was  a  very  able  Judge,  was  of  a  different  opi- 
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fkion.  Though  he  hath  his  old  estate,  says  the  book,  yet  it  1796. 
seems  this  is  a  revocation,  for  his  intent  was  to  have  it  by  the  goodtitl* 
new  limitation,  and  by  the  feofiment  he  passed  the  estate,  and  ^  v. 
the  statute  revested  it  in  him,  which  is  as  a  new  purchase.  Two 
reasons  are  giv^n  here  for  the  judgment,  and  1  agree  with  my 
Lord  Ch.  J.  Popham,  that  neither  of  them  is  satisfactory.  What 
18  meant  when  it  is  said  that  a  man  intends  to  have  an  old  es- 
tate by  a  new  limitation,  or  what  consequence  would  an  intent  to 
have  the  estate  by  a  new  limitation  be  of,  if  in  truth,  whatever 
was  his  intent,  he  had  it  not  by  a  new  limitation,  but  it  was  the 
old  estate?  By  the  feoffment,  it  is  said,  he  passed  the  estate,  and 
the  statute  revested  it  in  him,  which  is  as  a  new  purchase,  but 
most  clearly  this  is  not  as  a  new  purchase ;  that  point  has  been 
decided  over  and  over  again,  and  so  lately  as  in  the  case  of 
Martin  v.  Stracharij  by  my  Lord  Ch.  Justice  Lee,  in  a  solemn 
judgment  upon  a  special  verdict,  which  easel  have  before  had 
occasion  to  take  some  notice  of.  In  the  second  case,  there  was, 
I  must  confess,  a  new  limitation,  for  there  is  an  estate  in  re- 
mainder to  his  wife  for  life,  interposed  between  the  limitation 
to  himself  for  life,  and  the  remainder  in  fee.  If  any  thing  turns 
upon  this  circumstance,  I  am  not  called  upon  to  debate  it,  for 
there  are  in  our  case  no  such  estates  for  life  interposed.  In 
every  other  respect,  it  is  the  same  case  with  the  former,  sup- 
ported by  the  same  very  bad  reasons.  It  is  observable,  that  the 
same  point  is  said  to  have  been  adjudged  in  a  subsequent  case, 
Cro.  Car.  24.;  but  there  another  reason  is  given  for  the  judg- 
ment, namely,  that  because  he  departed  with  all  the  estate,  it  shall 
be  a  revocation,  and  shall  not  be  good  without  a  new  publication. 
Here  the  ground  of  the  argument  is  shifted,  and  I  must  conclude, 
that  it  was  shifted  because  the  reasons  assigned  in  the  case  of 
Montague  v.  Jefferies^ere  unsatisfactory.  To  my  apprehension, 
however,  the  reason  for  the  judgment  which  is  now  assigned  is 
equally  unsatisfactory.  I  take  it,  that  in  this  case,  the  testator 
had  not  departed  with  all  the  estate;  that  in  the  first  of  the 
two  cases  the  whole  of  the  old  use  (and  which  had  force  enough 
to  draw  to  it  the  legal  seisin  which  had  been  departed  with 
for  a  moment),  never  had  been  departed  with,  but  remained 
with  him  from  whom  the  estate  moved,  and  in  the  second 
case,  part  of  the  old  use  had  never  been  departed  with,  but  re- 
mained with  him  from  whom  the  estate  moved ;  and  no  more  of 
the  use  was  parted  with,  in  either  case,  than  what  mightbe  parted 
with  according  to  the  authorities  which  I  have  before  re- 
ferred to,  and  might  produce  a  revocation  pro  tanto,  without 
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1796.  revoking  the  will  generally.  This  observation,  however,  arise* 
OooDTiTLB  ^P^"*  ^^^  ^•^o  cases  stated  in  the  case  of  Montague  v.  J^eria, 
r.  ^  that  they  do  not  lay  down  an  arbitrary  rule  by  which  they  re- 
voke the  will :  they  refer  the  case  to  a  principle  in  the  law  of 
revocation.  His  intent,  the  book  says,  in  the  first  case^  was  to 
have  it  by  the  new  limitation ;  in  the  other  case,  it  is  said,  it 
seems  that  it  was  his  intent  to  have  it  pass  by  the  livery,  and 
to  be  in  by  the  statute  and  limitation.  The  principle  of  the 
cases  is  therefore  right,  though  the  application  of  that  principk 
in  the  particular  instances  may  be  deemed  very  erroneous.  The 
case  of  Dister  v.  Dister,  which  was  in  this  Court  in  £.  35  Car.i. 
was  also  cited  from  3  Lev.  108.  Tenant  in  tail  makes  his  will, 
and  devises  his  land,  and  then  by  bargain  and  sale  inrolled, 
makes  a  tenant  to  the  pracipe,  against  whom  a  common  reco- 
very is  suffered,  with  voucher  of  tenant  in  tail,  to  the  use  of 
himself  in  fee.  This  was  held  to  be  a  revocation,  and  the  reason 
of  the  determination  is,  that  by  the  bargain  and  sale,  and  tbe 
recovery,  all  the  estate  was  altered  after  the  wilL  I  take  for 
granted,  that  this  tenant  in  tail  had  at  the  time  of  the  will  tke 
reversion  in  fee  also  in  himself,  and  that  this  was  the  estate 
which  the  will  was  intended  to  operate  upon ;  otherwise,  I  do 
not  see  what  it  was  that  he  could  devise ;  if  it  were  so,  the  case 
is  the  same  with  a  subsequent  case  also  cited  from  3  P.  Wms.^ 
Marwood  v.  Turnery  163.,  and  they  are  both  very  clear  cases  of 
revocation,  though  perfectly  inapplicable  to  the  present  case. 
The  reversion  in  fee  was  the  thing  devised,  but  the  effect  of  the 
recovery  was  absolutely  to  destroy  that  reversion  in  fee,  and  to 
introduce  a  new  fee-simple  in  the  room  of  the  estate  tail.  This 
is  proved  by  the  well  established  difference  between  tenant  in 
tail,  with  reversion  to  himself  in  fee,  levying  a  fine,  and  suffer- 
ing a  recovery.  If  he  levies  a  fine  he  extinguishes  the  estate 
tail,  and  lets  in  the  reversion  which  becomes  the  fee-simple 
absolute,  instead  of  the  fee-simple  expectant,  and  in  conse- 
quence lets  in  all  the  incumbrances  of  his  ancestors  upon  that 
reversion.  Whereas,  by  suffering  a  recovery,  the  recoveror de- 
stroys the  reversion  and  all  the  incumbrances  upon  it,  and 
gains  a  new  fee-simple  to  himself.  The  efiect  of  the  recoveir, 
therefore,  is  rightly  described  to  be  that  by  the  bargain  and 
sale,  and  recovery,  all  the  estate  is  altered  after  the  will,  and 
where  all  the  estate  is  altered,  I  am  quite  ready  to  agree,  that 
this  is  a  revocation,  not  that  the  word  "altered'*  has  any  force 
to  revoke  the  will,  but  because  it  is  ex  rei  necessitaUp  to  use 
the  words  of  another  case  which  I  shall  have  occasion  to  take 

notice 
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notice  of  hereafter,  a  revocation.  The  party  does  not  die  seised  of       1796, 

the  estate  which  he  devised,  and  therefore,  by  no  possibility  can    Goootitls 

his  will  take  effect.   The  case  of  Galton  v.  Hancock,  reported  by  "• 

Mr.  Tracey  Atkt/ns,  in  his  second  volume  426.  was  determined 

hy  my  Lord  Hardwicke,  upon  the  same  principle  of  necessity. 

There  one  devised  his  lifehold  estate,  and  afterwards  purchased 

the  reversion  in  fee;  the  lifehold  estate  merged  and  was  gone, 

and  the  will  pro  tanto  revoked.     Some  older,  and  some  still 

more  modern  cases,  have  proceeded  upon  the  same  principle. 

Cestuy  que  trust  devises  his  trust  estate,  and  afterwards  gets  in 

the  legal  estate  in  which  the  trust  merges :  the  thing  he  devised 

is  gone ;  the  will  is  therefore  revoked  at  law.    There  is  an  older 

case  which  is  stronger,  and  not  quite  a  clear  case,  but  it  proceeds 

upon  the  same  principle,  and  therefore  I  take  notice  of  it.     Ces* 

iulf  que  use,  before  the  statute  of  //.  8.  devises  the  use,  then 

comes  the  statute  of//.  8.  which  unites  the  seisin  to  the  use;  the 

use  merges  and  is  gone  :  the  thing  devised  being  gone  the  will 

is  revoked.    This  is  certainly  the  reason  of  the  determination, 

though  it  is  not  so  expressed.    The  judges  are  only  made  to  say 

that  the  will  is  revoked,  because  the  King's  subjects  are  parties 

io  an  act  of  parliament,  and  bound  to  take  notice  of  it.  (a) 

The  Counsel  then  put  the  case  of  a  testator,  who,  after  his  will 
made,  surrenders  his  lease  for  lives,  and  accepts  a  renewal, 
which  has  been  held  to  be  a  revocation.  We  are  now  approach- 
ing to  modern  decisions,  and  I  must  agree,  that  hard  as  this  case 
is,  such  is  the  law.  A  part  of  the  case  of  Marwood  v.  Turner 
was  decided  on  this  very  point.  The  surrender  puts  all  out  of 
the  testator  that  he  had,  and  he  never  gets  that  back  again  ; 
of  necessity,  therefore,  his  will  is  annulled.  That  which  it 
should  have  operated  upon  is  gone,  and  that  which  he  has  ac- 
quired in  the  room  of  it,  it  cannot  operate  upon  :  this  is  a  revo- 
cation, therefore,  upon  the  most  acknowledged  principles  of 
revocation,  But  I  cannot  conceive  that  this  case  has  the  most 
remote  application  to  the  present.  The  surrenderor  of  a  lease 
means  to  part  with  all  that  he  has,  and  to  accept  an  equivalent 
for  it.  Sir  Thomas  Cave  did  not  mean  to  part  with  his  estate, 
and  had  nothing  but  his  own,  the  very  thing  he  had  before, 
after  he  had  made  his  conveyance. 

Among  the  modern  cases  which  have  been  cited,  the  case  of 
Lord  Lincoln  stands  first  in  point  of  authority,  a^  a  determina- 
Mon  by  a  very  great  man.  Lord  Somers,  assisted  by  the  Judges^ 

(«)  1  RoU.  Ahr.  616.  R.plU 
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1796.  of  the  King^s  Bench,  upon  great  consideration,  and  afterwaida 
GooDTiTLB  ^^  ^^^  dernier  resort,  (for  the  judgment  was  affinned  in  the 
V.  .  House  of  Lords)  after  a  struggle  and  against  the  wishes,  as  frr 
as  Judges  were  at  liberty  to  entertain  wishes,  of  all  those  who 
concurred  in  the  decision.  A  determination  extorted  from  them 
by  the  stubborn  and  inexorable  rules  of  law.  The  case,  as  it  is 
stated  in  Shower's  Parliamentary  Cases,  was  this  :  Edward  late 
Earl  of  Lincoln,  by  his  will  devised  his  estate  to  go  with  the  ho- 
nours of  his  family,  and  afterwards  by  deeds  of  lease  and  release 
of  27th  and  28th  April  1691,  conveyed  his  whole  estate  to  tbe 
respondents,  Davenport  and  Toxomeiid,  and  their  heirs,  to  the  use 
of  him  and  his  heirs,  till  his  then  intended  marriage  should  take 
effect,  and  after  such  marriage  had,  then  as  to  part,  in  trust  for 
his  intended  wife  and  her  heirs  and  assigns  for  ever ;  and  as  to 
the  rest  in  trust,  to  permit  the  said  Earl  to  receive  the  profits 
during  his  life,  and  after  his  decease  to  sell  the  same  for  the  best 
price,  and  out  of  the  money  raised  by  sale,  to  defray  the  funeral 
expences  and  pay  his  debts,  and  deliver  the  surplus  (as  be  shooU 
by  his  last  will  and  testament  in  writing,  attested  by  three  wit* 
nesses,  or  by  another  deed  in  writing  so  attested,)  appoint;  and 
for  want  thereof  to  the  executors  and  administrators  of  the  Eail; 
with  a  proviso  that  the  said  Earl  by  his  last  will  and  testament, 
or  any  other  deed  in  writing,  (to  be  by  him  thereafter  made 
and  executed  and  attested  as  aforesaid)  might  alter,  change* 
determine,  or  make  yoid  all,  or  any  of  the  trusts  aforesaid. 
And  for  want  of  such  after  to  be  made  will  or  deed,  then  in  trust 
for  the  said  Earl  Edward,^  his  heirs  and  assigns  for  ever.  There 
is  some  perplexity  in  this  statement  of  the  proviso,  and  I  think 
it  is  not  to  be  found  in  the  statement  of  the  case  in  Equity  Casti 
Abridged,  and  therefore,  most  probably,  whatever  it  was,  it  was 
thought  to  have  no  effect  upon  the  question.  Earl  Edward  di^ 
without  issue  of  his  body,  and  without  the  marriage  taking  ef- 
fect. The  appellant  exhibited  a  bill  to  have  the  said  deeds  of 
lease  and  release  set  aside,  and  to  have  the  will  executed.  The 
prayer  of  the  bill  is  probably  more  correctly  stated  in  Equity 
Cases  Abridged  to  be,  to  have  the  redemption  of  a  mortgage, 
and  the  conveyance  of  the  estate ;  and  there  was  a  cross  bill  by 
the  co-heirs  of  Earl  Edward  with  a  prayer  to  the  same  effect 
It  seems  to  have  been  admitted  on  all  sides  that  at  law  the 
will  was  revoked ;  the  struggle  was,  whether  upon  equitable 
grounds  the  effect  of  the  revocation  at  law  could  be  avoided, 
and  the  devisee  let  in  to  redeem  as  standing  in  the  place  of  Uie 
testator.    In  this  respect  this  case  resembled  that  of  Lutuyck 

T.  Mitten^ 
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V.  Mitten,  upon  which  I  have  already  observed.  In  a  case  so  cip-       1796. 
cumstanced  we  are  not  to  expect  a  very  accurate  examination  of  oooDTiTLt 
th^  grounds  upon  which  this  recovation  at  law  was  supposed  to  «• 

stand,  and  in  this  respect,  therefore,  this  case,  however  solemnly 
adjudged,  goes  but  a  very  little  way  indeed  towards  ascertain- 
ing the  principles  upon  which  the  revocation  at  law  stood.  The 
ground  was  stated  very  shortly  indeed  by  those  who  argued  for 
the  plaintiff,  it  was  rather  alluded  to  than  stated  that  the  reap 
Bon  upon  which  the  law  goes  in  judging  it  a  revocation  is,  that 
the  lease  and  release  is  a  conveyance  of  the  estate  and  so  ex 
necessitate  rei  a  revocation  of  the  devise. 

This  did  very  well  for  the  occasion  when  very  little  discussion 
was  likely  to  take  place,  and  though  very  loose  and  incorrect  in 
the  expression,  was  not  far  from  being  precise  and  accurate.  The 
proposition  taken  literally  imports  that  every  lease  and  release 
is  a  conveyance  of  the  estate,  and  as  such  ex  rei  necessitate  is  a 
revocation.  That  proposition  is  certainly  not  true,  but  if  we  un- 
derstand the  words  to  import,  that  the  deeds  of  lease  and  release 
in  that  particular  case  were  such  a  conveyance  of  the  estate  as 
ex  rei  necessitate  would  be  a  revocation,  the  proposition  is  true 
and  stands  upon  very  solid  ground,  for  all  these  revocations 
which  proceed  upon  the  ground  of  alteration  of  estate  are  ex  rei 
necessitate,  and  stand  upon  no  other  ground  whatsoever*  They 
are  implied  revocations,  and  there  is  not  a  maxim  in  our  law 
better  established  than  this,  that  all  implications  are  ex  neces^ 
sitate;  upon  any.  other  ground  they  would  be  capricious  and  ar- 
bitrary. When  the  estate  is  so  conveyed  as  to  undergo  such  an 
alteration,  that  is  no  longer  the  same  estate,  and  therefore  the 
party  does  not  die  seised  of  that  estate  which  he  had  at  the  time 
of  making  his  will;  it  becomes  impossible  consistent  with  the 
rules  of  law  for  the  will  to  act  upon  it,  and  this  is  all  that  is  meant 
when  it  is  said  that  ex  rei  necessitate  the  will  is  revoked,  and  such 
was  this  case  of  Lord  Lincoln.  By  his  lease  and  release,  he 
who  had  the  absolute  fee-simple  in  him  (or  what  was  considered 
as  precisely  the  same  thing,  an  equitable  estate  of  fee-simple 
in  him,)  converted  that  absolute  fee-simple  into  a  base  fee,  and 
if  that  base  fee  had  happened  to  determine  by  the  marriage 
taking  CjBfect,  the  whole  fee-simple  was  immediately  taken  out 
of  him  by  force  of  the  conveyance  for  ever;  he  never  could  get 
back  that  fee-simple  as;ain  which  he  had  at  the  time  of  making 
his  will;  if  he  died  unmarried,  he  died  seised  of  a  base  fee,  if  he 
married,  the  whole  estate  beyond  his  life  interest  was  taken  out  of 
bim  and  vested  in  the  trustees  for  the  purposes  of  the  settlement^ 
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1796.       with  no  use  either  declared  or  resulting  to  himself.   It  was  im- 
OooDTfTLi    possible  he  could  die  seised  of  his  old  estate ;  it  was  therefore 

_  «•  most  true^  that  ex  rei  necessitate  these  deeds  of  lease  and  releue 

Otway* 

w^ere  a  revocation  of  his  will.    With  this  explanation  I  agree 

that  Lord  Lincoln's  will  was  revoked >  and  upon  the  authority 
of  that  case^  as  far  as  it  goes,  I  argue  that  Sir  Thomas  Cote's 
will  was  not  revoked.    Ex  rei  necessitate  that  will  could  not  Uke 
effect;  there  is  no  such  necessity  occurs  in  this  case.  My  Lord 
Lincoln  did  not  die  seised  of  his  old  estate ;  Sir  Tkomms  Cave 
did  die  seised  of  his  old  estate,  the  charges  which  were  intro- 
duced by  the  subsequent  conveyance  upon  it  being  such  as  in 
no  case  could  amount  to  more  than  a  revocation  pro  tanto,  and 
in  this  case  did  not  touch  the  will  at  all.     If  it  should  be  said 
that  Sir  Thomas  Cave's  will  resembles  that  of  Lord  Lincoln  in 
this  particular,  that  Sir  Thomas  Cave  also  did  for  a  time  taket 
base  fee  by  force  of  these  deeds  of  lease  and  release,  I  say  that 
the  difference  between  the  two  cases  is,  that  Sir  Thomas  Cat^i 
base  fee  determined  in  his  life-time,  and  he  was  in  effect,  tbongli 
not  according  to  the  strict  letter  of  the  law,  remitted  to  his  old 
fee  of  which  he  died  seised,  whereas  Lord  Lincoln's  base  fee 
did  not  determine  in  his  life-time ;  he  never  did  get  back  hii 
old  estate,  and  he  died  seised  of  that  base  fee.  This  is  the  tech- 
nical difference :   the  substantial  difference  is,  that  the  whole 
effect  of  the  lease  and  release  in  the  one  case  respects  the  joint- 
ure only,  whereas  the  instruments  in  Lord  Lincoln's  case  were 
intended  to  make  a  disposition  of  the  whole  fee.     My  opinioDi 
therefore,  upon  the  present  case  does  not  in  the  least  interfere 
with  this  famous  case  of  the  Earl  of  Lincoln. 

In  the  case  of  Marwood  v.  Turner,  which  I  have  already 
observed  is  in  principle  the  same  case  as  Dister  v.  Dister,  the 
argument  for  the  revocation  is  thus  summed  up  by  Mr.  Peert 
Williams: — "  With  respect  to  the  freehold  estate,  the  common 
recovery,  and  the  deed  by  which  the  premises  were  conveyed 
to  trustees  and  their  heirs,  declaring  the  use  of  the  recovery 
*'  to  Sir  Harry  Marwood  and  his  heirs ;  these  being  all  sub- 
sequent to  the  will,  and  inconsistent  t/ierewith  as  declaring  tie 
premises  should  go  to  his  heirs  at  hw,  and  fwt  to  his  devisee: 
''it  seemed  to  be  not  much  opposed,  but  that  the  same  were 
"  a  revocation.  Besides,  a  common  recovery,  as  it  is  a  so- 
*'  lemn  conveyance  upon  record  and  stronger  than  a  feoffment, 
"must  needs  be  a  revocation;  the  recovery  beings  suffered  by 
''the  tenant  in  tail  plainly  gains  an  absolute  fee  derived  out 
^'  of  that  ests^te  tail^  and  which  fee  was  never  devised  ;  conse- 

"  quently 
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quently  it  must  be  even  stronger  than  the  case  wherea  man        1796. 

haying  lands  devises  them>  and  afterwards  makes  a  feoffment   goodtitle 

of  them,  though  to  the  useof  himself  and  his  heirs,  and  though  •• 

•'  this  use  be  the  old  use  and  the  old  estate,  yet  according  to 

*'  the  several  cases  in  1  RolFs  Abr.  614.  title  *'  Devises  revoked" 

*•  this  is  a  revocation;  and  the  case  in  3d  Levinz  108.  Disterv. 

Dister,  was  cited  as  in  the  very  point,  of  which  opinion  was 

also  the  Lord  Chancellor."  Of  what  opinion  was  the  Lord 

Chancellor  beyond  the  conclusion  from  this  argument  that  the 

will  was  revoked  I  am  not  able  to  collect.    The  conclusion  I 

agree  to.   The  premises  (beyond  the  state  of  the  fact)  are  some 

very  good  reasons,  and,  as  it  appears  to  me,  some  very  bad 

ones.   The  common  recovery,  and  the  deed  to  lead  the  uses  of 

it,  declaring  the  uses  to  Sir  Henry  Marwood  (who  suffered  the 

recovery,)  and  his  heirs,  being  all  subsequent  to  the  will  and 

inconsistent  therewith,  as  declaring  the  premises  should  go  to  his 

heirs  at  law,  and  not  to  his  devisee,  appears  to  me  to  be  a  very 

bad  reason;  they  declare  no  such  thing,  they  are  mere  words 

of  limitation.    "  The  recovery  being  suffered  by  the  tenant  in 

*'tail  plainly  gains  an  absolute  fee,"  (I  will  not  quarrel  with  the 

words  •'  derived  out  of  that  estate  tail,"  though  they  are  not 

quite  correct,)  '*  and  which  fee  was  never  devised,"  is  a  very 

goad  reason,  and,  as  I  take  it,  the  true  reason  of  the  decision, 

and  that  which  brings  it  exactly  within  the  scope  of  the  case 

t>f  Dister  v.  Dister^  which  was  cited  as  in  the  very  point,  as  it 

certainly  is.  When  this  case  is  stated  as  being  a  stronger  case 

than  the  case  where  a  man  having  lands  devises  them,  and 

afterwards  makes  a  feoffment  of  them,  though  to  the  use  of 

himself  and  his  heirs,  I  confess  I  cannot  perceive  it.    In  truth 

it  is  neither  stronger  nor  weaker  than  that  case  considered  as 

a  case  neither  depending  upon  the  intent  or  inconsistency  with 

the  will,  or  upon  that  much  better  ground  that  the  fee  which 

was  gained  was  never  devised :  and  considered  as  the  same  case 

it  rests  merely  on  the  authority  of  those  cases  in  1  RolVs  Abr. 

614.,  upon  which  I  have  already  observed. 

Several  other  modern  cases  were  cited  for  the  Defendants  as 
authorities  applicable  in  their  principles,  or  rather  in  the  dicta 
which  are  scattered  through  them  with  great  profusion,  to  the 
present  case  to  prove  that  Sir  Thomas  Cave*s  will  was  revoked. 
I  do  not  mean  to  controvert  the  decision  in  any  one  of  them 
firom  the  Earl  of  Xtiuro/n's  case  down  to  Darletf  v.  Darky,  and 
"to  the  last  case  on  the  will  of  the  late  Duke  of  Chandos;  but  I 

com** 
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1796.       complain  of  the  statement  given  in  some  of  the  reports  of  the 
OooDTiTLB    r^^^sons  of  the  judgment^  which  are  sometimes  so  contradictory, 
V.  that  not  only  the  reasons  for  one  judgment  oppose  the  reuooB 

Utwat*  £^j.  j^jjQ^jjgj.  judgment,  but  the  reasons  for  the  same  judgment 
might  be  mistaken  for  the  arguments  pro  and  con.  in  the  stmie 
case.  That  it  may  be  seen  whether  I  over-state  this,  I  will  re- 
fer to  two  cases  determined  by  Lord  Hardwicke.  The  first  shall 
be  one  of  the  cases  cited  in  the  argument;  the  case  of  Spanm 
V.  Hardcastle,  from  Mr.  Ambler's  Reports.  That  case  wu 
rightly  determined.  One  seised  as  of  fee  in  an  advowson,  coo* 
veyed  it  to  trustees  on  trusts,  with  remainder  to  him  and  hii 
heirs.  He  had  the  fee  when  he  made  his  will:  he  died  seised 
of  a  trust  estate  only  in  remainder.  This  was  not  the  same 
estate.  Lord  Hardwicke  is  reported  to  have  said  upon  tbt 
occasion :  ''  The  question  is.  Whether  the  grant  is  a  complete 
" revocation  of  the  devise  of  the  advowson  or  not?  Theje- 
**  neral  principle  by  which  cases  of  this  kind  are  governed  is, 
*'  that  at  the  time  of  the  devise,  the  devisor  must  have  a  dii- 
''  posing  capacity,  and  an  estate  in  the  land  devised;  and  that 
**  the  estate  must  remain  in  the  same  plight  and  condition  t» 
*'  the  time  of  his  death ;  even  the  least  alteration  of  this  intmi 
**  by  any  act  of  his,  makes  it  a  different  estate^  shews  a  different  m> 
**  tention,  and  is  therefore  an  actual  revocation  of  such  will,  vdm 
*'  in  some  special  cases.  And  this,"  says  he,  *'  is  laid  down  bf 
"  Lord  Trevor  in  his  argument  in  the  case  of  Arthur  v.  Bofan- 
^'  ham,  Fitzg.  239."  These  are  very  strong  expressions,  but  at* 
tend  to  the  very  next  passage.  "  A  will  is  only  the  significatioa 
of  a  man's  purpose  how  his  estate  shall  go  after  his  death,  ad 
if  he  does  any  intermediate  act  whetice  it  must  necessarily  be  it 
^'  ferred  such  intention  did  not  continue^  it  is  a  revocation,  thoogk 
^'  the  owner  should  be  in,  of  his  old  use."  He  goes  on  to  enu- 
merate instances ;  as  if  one  seised  in  fee  devises,  and  then 
enfeoffs  another  to  the  use  of  himself  in  fee,  though  it  is  theoU 
use  that  remains,  yet  it  is  a  revocation  even  though  no  liveryii 
made  on  the  feoffment.  So  bargain  and  sale  without  inrollment 
So  in  Lord  Lincoln's  case,  where  he  devised  to  his  heirs  male 
and  then  intending  to  marry,  he  settles  the  estate  on  himsdf; 
he  died  unmarried,  and  the  House  of  Lords  held  the  settlemeDt 
to  be  a  revocation.  So  if  a  man  supposing  himself  to  be  seised 
in  fee,  devises  his  estate,  and  afterwards  suspecting  he  is  onlj 
tenant  in  tail,  suffers  a  common  recovery,  solely  with  intent  to 
confirm  his  willji  it  is  such  an  alteration  of  his  estate j^  as  ittuwoti 

to 


IN  THB  Thirty-seventh  Year  of  GEORGE  IIL  619 

to  a  reyocation.    The  law  is  thus  settled,  and  it  must  not  now       1796. 
be  contradicted.  G^^^^. 

It  cannot  escape  observation  that  here  is  a  heap  of  heteroge-  v. 

neons  instances  very  different  in  circumstances^  and  depending  ^^^^^* 
on  different  principles,  huddled  together  without  discrimination. 
If  we  are  to  refer  them  to  the  two  introductory  paragraphs  for 
their  principle^  those  paragraphs  contradict  each  other.  Ac- 
cording to  the  first,  even  the  least  alteration  in  the  estate  makes 
it  a  different  estate,  shews  a  different  intention,  and  is  there- 
fore an  actual  revocation.  In  the  other,  any  intermediate  act 
whence  it  must  necessarily  be  inferred  that  the  testator's  in*- 
tention  did  not  continue,  is  a  revocatioii:  this  last  is  the  argu- 
ment on  the  other  side,  correcting  the  extravagance  of  the  first 
proposition.  No  man  could  mean  to  string  them  together  as 
part  of  a  series  of  propositions;  they  are  absolutely  contradic- 
tory. In  short,  there  are  here  the  materials  of  an  edifice  worthy 
of  that  eminent  builder  of  legal  systems  Lord  Hardwicke,  but 
all  that  should  bind  them  together  is  left  out.  If  the  fault  lies 
with  the  reporter  of  the  case,  I  must  say  of  him,  though  he 
was  a  laborious  and  judicious  man,  brevis  esse  laboro  obscurusjio. 
I  must  suppose  that  if  we  had  Lord  Hardwicke^s  own  words, 
we  should  have  had  a  very  different  statement  of  the  doctrine 
of  revocation  from  that  which  we  are  to  collect  from  this  case. 
Not  that  every  thing  which  was  really  said  by  Lord  Hardwicke 
in  this  case  of  Sparrow  v.  Hardcastle,  was  likely  to  be  perfectly 
satisfactory,  for  it  is  very  evident,  if  we  follow  him  through 
diis  case,  that  he  had  the  authority  of  his  own  great  name 
opposed  to  the  opinions  which  he  then  held.  He  takes  notice 
of  his  opinion  in  Parsons  v.  Freeman  having  been  cited  against 
him  on  one  point  in  this  case.  If  that  case  of  Parsons  v. 
Freeman,  as  reported  by  Mr.  Tracy  Atkins,  bears  any  resem- 
blance to  the  case  as  it  really  passed,  it  is  not  in  that  one 
point  only  that  the  two  cases  are  opposed  to  each  other.  The 
leading  principle  of  the  case  of  Parsons  v.  Freeman,  and  which 
runs  through  the  whole  argument  is,  that  a  conveyance  for  a 
special  purpose  is  not  necessarily  a  revocation,  and  the  cases  of 
estates  for  life,  mortgages,  &c.  are  instanced.  This  in  Sparrow 
▼.  Hardcastle  is  encountered  by  this  declaration  :  '*  I  know  of 
no  ground  for  supposing  that  to  be  the  principle  upon  which 
they"  (meaning  the  case  of  mortgages  and  securities  considered 
as  revocations)  ''are  founded.  There  is  no  case  which  has 
the  words  for  a  particular  purpose  as  a  reason  for  the  deter- 
iniDation,''    I  do  not  quarrel  with  the  determinations  in  either 
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1796.  of  the  cases;  they  are  botli  right;  the  use  I  make  ofthesett 
OooiirtTLe  servations  is  to  furnish  mystlfwiUi  aa  apology  for  abating  ww- 
what  of  that  excessive  veneration,  for  some  of  the  general Imk 
sayinga  that  occur  in  all  the  modern  cases  concerning  rerto- 
tion,  which  sanctifies  and  perpetuates  error ;  so  that  I  miib 
permitted  to  look  at  them  steadily,  and  to  give  to  theinotJ( 
that  weii^ht  which  on  examination  they  shall  be  found  tot 
serve.  Lord  Hardu-uhe,  speaking  of  his  former  opinion,  ni^ 
"  aa  it  is  not  the  point  in  judgment,  I  do  not  think  myself c«- 
"eluded  by  it."  Where  Lord  Hardwicke  was  not  conclofef; 
those  who  follow  him  haud passibua  aquis  must  be  at  theirlitntj. 
I  shall  take  some  further  notice  of  the  case  of  Pannm  t.  ft- 
man,  because  I  think  it  opens  the  law  of  revocation,  ihi  )t 
cause  it  introduces  another  case  with  which  1  mean  lo  cloNifa 
tedious  discussion.  That  case  is  in  the  3d  volume  oriltjai 
Reports,  fo.  741.  My  brother  Jhi/wood  informed  ub  tbfo] 
Lord  ilardmckt  in  that  case  went  a^in  through  this  Jaw  tfn- 
vocation.  He  did  so ;  but  with  what  uniformity  are  the  doclriia 
stated  ?  The  abstract  of  that  case  is  this :  On  a  husband'sfW- 
mising  to  do  acts  for  a  wife's  benefit,  she  in  articles  before  off 
riage  covenanted  to  join  in  sutfering  a  recovery  of  the  «as 
and  to  settle  it  to  him  and  his  heirs.  The  husband  mad«is 
will  and  devised  this  estate  to  the  Defendant,  but  nolhiiiii 
done  what  he  had  obliged  himself  to  do,  came  to  a  new  agw 
tuent  with  his  wife  that  he  should  not  take  her  estate  iroto!r 
in  fee,  but  subject  to  an  appointment  of  the  husband  andti*i 
and  in  default  thereof  to  the  use  of  the  hiisbaod  and  his  fcein 
The  recovery  was  suffered,  and  the  uses  declared  to  the  purpow 
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lotion.    The  case  of  a  feoffment,  where  the  testator  takes  back       1796. 
d^  old  use  is  a  prodigious  strong  case.  That  construction  must   ^ 
rise  from  a  presumed  intention  that  the  testator  would  not  9. 

ave  made  a  new  conveyance  without  an  intention  to  revoke 
is  will;  but  this  must  be  understood  with  restrictions  and  li* 
litations.     If  the  conveyance  or  recovery  be  for  a  particular 
urpose,  then  it  shall  revoke  no  further  than  to  answer  that 
urpose,  as  where  a  testator  creates  an  estate  for  years  or  for 
fe,  in  the  lands  devised,  it  shall  operate  no  further.     This  is 
he  rule  of  law."  He  then  enters  very  largely  into  the  question 
rhether  this  should   be  considered  as  a  revocation  in  equity, 
ito  which  I  should  not  follow  him,  but  the  course  of  the  argu- 
lent  being,  that  equitable  and  legal  estates  are  revoked  upon  the 
ery  same  principles,  part  of  the  argument  on  this  head  becomes 
laterial.     He  goes  on  thus:  "  I  am  of  Opinion  that  the  same 
onveyance  which  would  be  a  revocation  of  a  devise  of  a  legal, 
irould  be  equally  a  revocation  of  a  devise  of  an  equitable  estate, 
,nd  it  would  be  very  dangerous  to  property  if  it  was  other- 
rise.     But  still  the  same  rule  holds  as  at  law;  if  for  a  par- 
icular  purpose  only,  it  shall  be  understood  to  be  a  revocation 
^ro  tanto  only.     In  all  the  cases  where  it  is  a  conveyance  of 
he  whole  estate  in  law,  and  is  only  meant  for  a  security,  the 
evocation  shall  only  be  for  that  particular  purpose,  to  let  in 
;he  incumbrance;  for  the  testator  himself  has  drawn  the  line 
low  far  the  revocation  shall  go,  and  his  intention  is  plainly 
ihewn."     Speaking  of  the  effect  of  the  recovery  he  says  "  Mr, 
Freeman  took  a  fee  differently  qualified,  conveyed  differently, 
lisposeable  differently,  and  it  cannot  be  said  to  be  only  for  a 
ffarticular  purpose,  and  therefore  I  am  of  opinion  the  recovery 
s  a  revocation  of  the  will."     In  this  case,  with  all  its  inac- 
:uracies,  for  it  certainly  is  not  correctly  reported.  Lord  Hard* 
vicke  has  gone  a  great  way  towards  putting  the  whole  doctrine 
>f  revocation,  with  the  exception  perhaps  of  this  single  case 
>f  a  feoffment  where   the  testator  takes  back  the  old  use,  and 
3ven  that  stands  on  the  authority  of  decided  cases  on  the  prin- 
ciple of  intent,  upon  solid  ground.     His  introduction  suffi- 
ciently marks,  that  at  best  it  was  a  harsh  doctrine.   "Mr.  Free^ 
man,''  says  he,  "  took  a  fee  differently  qualified,  conveyed  dif- 
ferently, disposeable  differently,  and  it  cannot  be  said  to  be  only 
for  a  particular  purpose,  and  therefore  I  am  of  opinion,  the  reco- 
rery  is  a  revocation  of  the  will."  A  conclusion  to  which  I  entirely 
agree.  Lord  Uardwicke  takes  notice  to  the  doctrine,  that  a  feoff- 
ment to  the  use  of  the  feoffee  and  his  heirs  is  a  revocation :  he 

considers 
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1796.       considers  it  as  an  anomalous,  "a  prodigioas  strong  cau"  iib 
OooDTiTLB    phrase,  and  he  labours  to  find  a  reason  for  it.     Thatcomtr* 
■■  tion,  ssys  he,  must  arise  from  a  presumed  intention  tbatthtw. 

tator  Hould  not  have  made  a  new  conveyance,  withoatanif 
tention  to  revoke  his  will.  'If  that  is  the  ground  uponwkl 
this  feoffment  is  a  revocation,  the  feofiment  may  be  laid  otlil 
the  case ;  for  it  is  admitted  that  in  this  case  the  revocation  dm 
not  proceed  upon  the  ground  of  intent,  and  it  is  perfectlycis 
that  Lord  Uardwicke  was  of  opinion  that  it  could  havenoif- 
plication  to  a  case  like  the  present,  for  he  goes  on  in  ihefm 
next  paragraph  to  say,  that  if  the  conveyance  be  foripffli- 
cuiar  purpose,  then  it  shall  revoke  no  further  than  lo  si 
that  purpose,  and  he  puts  this  very  case  as  an  instance, 
says,  where  a  testator  creates  an  estate  for  years  or  for hffia 
the  lands  devised,  it  shall  operate  no  further;  and,  as  if  it 
meant  to  meet  this  case  in  every  way  in  which  it  could  btpR 
be  takes  occasion  to  observe,  that  whether  the  conveyanult 
made'  by  feoffment,  by  lease  and  release,  or  by  fine  and  »■ 
covery,  it  makes  no  alteration,  for  that  is  instrumental.  IIise 
is  a  class  of  cases  in  equity  on  the  effect  of  a  conveymoei 
the  whole  estate  in  law  for  particular  purposes.  The  mortg* 
in  fee  is  one  of  them.  Being  meant  only  for  a  security,  fbc 
vocation  shall  only  be  for  that  particular  purpose,  to  lei  ia  Ik 
incumbrance.  But  in  this  case  Lord  ffardivicke  ia  espi 
this  is  by  the  same  rule  that  holds  at  law  :  if  for  a  parlicnif 
purpose  only,  it  shall  be  understood  to  be  a  revocation  pn  tai 
only.  The  cases  are  uniform,  that  a  conveyance  forapift 
cular  purpose  can  revoke  no  further  than  to  answer  tJwt, 
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Tkkner  seised  in  fee  of  the  estate  in  question  of  gravel-kind,       1796. 
died  intestate,  and  left  two  sons  Henry  and  Robert ^  who  entered    gooi>titi.b 
on  his  death  and  became  seised  in  gravel-kind.     Robert  being      ^9, 
possessed  of  an  undivided  moiety,  made  his  will,  and  devised 
it  to  his  wife  Elizabeth  T.  and  hev  heirs ;  after  making  his  will, 
by  a  deed  of  partition  between  Robert  and  Henry,  and  by  fine, 
all  the  gravel-kind  estate  which  Robert  had  devised,  was  allot- 
ted entirely  to  Robert  to  such  uses  as  he  should  appoint  by 
deed  or  writing,  and  in  default  of  such  appointment  to  him  in 
fee.  A  verdict  was  found  in  ejectment  subject  to  the  opinion  of 
Xjord  Ch.  J.  Lee,  who,  after  mature  deliberation,  held  the  trans- 
ection to  be  a  revocation  of  the  will.     It  had  been  solemnly 
settled  that  where  A.  and  B.  were  tenants  in  common  of  lands 
in  fee,  and  A.  by  will  dated  25th  Jan.  1719,  devised  his  moiety 
in  fee,  and  afterwards  A.  and  B.  made  partition  by  deed  dated 
16thilfay  1722,  and  fine,  declaring  the  use  as  to  one  moiety  in 
severalty  to  A.  in  fee,  and  as  to  the  other  moiety  in  severalty  to 
JB.  in  fee,  this  deed  of  partition  and  fine  was  no  revocation  of 
the  will  of  il.,  and  my  Lord  Ch.  J.Xee,  then  one  of  the  Judges 
of  the  court  of  King's  Bench,  appears  to  have  concurred  in  that 
determination.  The  case  is  to  be  found  in  a  note  in  3  Peere  Wms. 
169,70.  The  two  cases  differed  in  one  circumstance  only,  the  use 
of  the  moiety  in  severalty  is  in  this  case  immediately  to  il.  in 
fee,  which  was  the  resulting  use,  whereas  in  the  case  of  Tickner 
▼.  Tickner,  a  new  use  was  interposed,  namely,  such  use  as  he 
should  appoint  by  deed  or  writing,  and  that  new  use  extended 
to  the  whole  fee.  This  was  thought  to  be  a  new  conveyance,  and 
beyond  the  particular  purposes  of  partition,  which  was  con- 
sistent with  the  old  use. 

Whether  the  case  of  Tickner  v.  Tickner  was  well  or  ill-deter- 
mined, it  proceeded  upon  a  distinction  between  that  and  the  for- 
mer case,  and  it  affirmed  the  principle  of  the  former  case,  which 
principle  was  certainly  understood  by  Lord  Hardwicke  to  be  that 
the  conveyance  being  a  conveyance  for  a  particular  purpose,  con- 
sistent with,  and  not  disturbing  any  part  of  the  old  use,  was  no 
revocation  at  all,  though  the  form  of  the  conveyance  being  a  fine 
and  a  deed  to  lead  the  uses  of  it,  necessarily  in  point  of  formal 
operation,  divested  the  estate  of  both  the  tenants  in  common  in 
the  first  case,  and  the  heirs  in  gravel-kind  in  the  last  for  a  moment, 
in  order  to  the  vesting  of  the  respective  moieties  in  severalty  in 
-those  who  before  held  them  undivided.  It  appears  that  at  an  earlier 
period  (see  Sid.  90.,  Keble,  367.  Freeman,  542.)  this  case  of  parti-     [  624  ] 
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1796*  tion  by  conveyance,  and  even  without  conveyance  had  crefttoi 
GooDTiTLi  ^^^®  puzzle.  Reasoning  from  the  doctrine  of  a  feoffment  toths 
«•  _  use  of  a  feoffor  and  his  heirs  being  a  revocation,  the  judges  conU 
hardly  deny  that,  consequently,  a  tenant  in  common  conveying 
his  whole  interest  to  the  conusee  of  a  fine,  in  order  to  take  it  back 
again  to  himself  and  his  heirs,  would  thereby  revoke  his  will;  ii 
truth  it  seems  a  stronger  case  than  the  case  of  a  feoffment  to  tk 
use  of  the  feoffor  and  his  heirs,  for  the  estate  taken  back  is  in  some 
respects  a  different  estate  from  that  which  was  conVeyed ;  aa  oo- 
divided  moiety  of  the  whole  is  not  precisely  the  same  thing  asao 
equivalent  in  part  of  the  land  to  be  holden  in  severalty;  butia 
this  instance,  fortunately  common  sense  got  the  better  of  legal 
subtleties,  and  it  was  held  to  be  no  revocation.  We  have  not  the 
argument  of  the  four  Judges  of  the  King's  Bench  who  concurred  io 
this  opinion,  but  if  my  Lord  Hardwicke  understood  the  ground 
of  that  opinion  to  be  that  a  conveyance  for  particular  purposes 
which  may  stand  with  the  whole  or  some  part  of  the  old  use  wis 
not  a  revocation  in  toto,  I  say  if  Lord  Hardwicke  understood  it 
so,  we  may  presume  that  this  was  the  principle  of  the  detemii- 
nation,  and  it  was  a  solid  principle;  it  had  all  the  analogies  of 
law  to  support  it,  and  it  had  the  authority  of  all  the  cases  of  psi^ 
tial  revocations  which  proceed  upon  the  same  principle.  Tbej 
wisely  determined  that  the  purpose  of  the  conveyance  was  eieij 
thing,  and  the  form  nothing,  and  that  there  was  no  difference  asto 
the  point  of  revocation  between  effecting  the  partition  by  lease 
and  release,  or  fine  and  deed  to  lead  the  uses  of  the  fine,  and  the 
doing  the  same  thing  by  matter  in  pias  by  metes  and  boaods, 
the  way  in  which  the  Sheriff  must  have  done  it  if  he  had  been 
called  upon  by  writ,  and  in  which  the  parties  were  at  liberty  to 
do  it  without  writ.  The  principle  of  this  determination  ooght 
not  to  be  confined,  and  in  my  opinion  cannot  be  confined  to  that 
particular  case.  If  the  parting  with  the  estate,  the  divestingoT 
the  estate  did  not  work  a  revocation  in  that  case,  neither  ought 
it  to  work  a  revocation  in  any  case  in  which  the  purpose  to  be 
effected  is  consistent  with  the  will,  and  consistent  with  the  na- 
ture and  qualities  of  the  estate,  and  leaves  the  whole  untouched 
or  charged  only  to  a  certain  extent.  This  case  ought  not  in  mj 
judgment  to  be  called  an  excepted  case  or  an  anomalous  case, it 
ought  to  be  considered  as  a  leading  case,  as  proceeding  upoaa 
sound  principle,wbich  principle  ought  to  be  considered  as  myLcffd 
Hardwicke  has  considered  it,  as  a  wholesome  restriction  and  limi- 
[  625  ]  tation  of  a  doctrine  which  has  been  carried  to  a  most  unreason- 
able extent  upon  the  narrowest  of  all  grounds^  reasoning  merely 

technical 
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technical  and  artificial.     I  consider  this  casein  its  principle  as       1796. 
a  case  directly  in  point  to  the  present/  that  it  is  impossible  to  ^ooiynriB 
distinguish  it,  and  supported  by  the  authority  of  this  case,  to-  »• 

gether  with  the  case  of  Parsons  v.  Freeman,  I  think  I  haye 
made  out  that  the  authorities  in  our  books  will  be  better  re- 
conciled by  a  judgment  declaring  that  this  will  is  not  revoked 
as  to  the  estates  comprised  in  the  deeds  of  lease  and  release 
in  the  special  verdict  last  mentioned,  which  I  take  to  be  the 
estates  in  Swinford  and  South  Kilworih,  than  by  the  conttary 
declaration. 

Judgment  for  the  Defendant. 


(In  the  Exchequer  Chamber.) 
Reynolds  One,  &c.  v.  Davies;  in  Error.  Nmf.t^ih. 

X^  BROR  from  a  judgment  of  the  Court  of  King's  Bench,  in  lo  an  action 
-*--'  an  action  of  asstfmjE)^!/  by  the  indorsee  of  a  promissory  note,  note*by"the^iZ 
payable  to  ilf.3f.or  order,  against  the  maker.  The  declaration,  donee  against 
Hfter  stating  the  making  of  the  note  and  the  delivery  thereof  to  notice  of  the 
the  payee,  proceeded  to  aver,  that  it  was  indorsed  to  the  De-  indorsemwu 
fendant  in  Error  by  the  payee,  "  who  by  the  said  indorsement  aveired.  («> 
'•  appointed  the  said  sum  of  money  in  the  said  note  specified  to 
"  be  paid  to  the  said  Francis,  (the  indorsee),  and  then  and  there 
'.'  delivered  the  said  note,  with  the  said  indorsement,  so  made 
*'  thereon  as  aforesaid  to  the  said  Francis,  by  reason  whereof  and 
by  force  of  the  statute  in  that  case  made  and  provided,  the  said 
Martin  (the  maker)  became  liable  to  pay  to  the  said  Francis,  Sfc. 
Isokd  being  so  liable,  promised,"  ^c.     In  the  breach  a  request 
to  pay  was  stated  to  have  been  made  on  a  particular  day  and 
often  times  afterwards.    To  this  declaration  there  was  a  spe- 
cial demurrer  in  the  King's  Bench,  stating  several  causes  not 
now  assigned  as  errors,  and  omitting  the  following  one,  which 
was  now  assigned  on  the  judgment  for  the  Plaintiff  below,  viz. 
**  for  that  it  is  not  in  and  by  the  said  declaration  alleged,  nor 
**  does  it  thereby  appear  that  any  notice  was  given  to  the  said 
"  Martin,  or  that  he  the  said  Martin  had  any  notice  of  the  said 
**  indorsement  of  the  said  note  in  the  said  declaration,  menti- 
**  oned  to  have  been  to  the  said  Francis,  without  which  notice 
*'  the  said  Martin  was  not  liable  by  the  law  of  this  kingdom  to 
".  the  payment  of  the  money  in  the  said  note  mentioned  to  the 
'.'  said  Francis  as  such  indorsee  of  the  said  note."  • 

<«)  Vide  Blkki  v.  Dywuke,  t  Biog.  105;  lOt.  ^ 

voL.t.  8s  Barrow 


In  Henning*s  case,  Cro.  Jac.  432.  judgment  < 
.ffto  pay  so  much  for  barley  as  the  Plaintiff  she 
other/'  was  arrested,  because  the  Plaintiff,  tb< 
that  J.  S.  after  this  agreement  paid  a  certain  c 
yet  did  not  arer  that  the  Defendant  had  notice 
the  Court  there  took  this  difference,  that  if  the 
been  that  Defendant  should  pay  as  much  as  J. 
^ould  pay,  notice  need  not  have  been  given, 
person  is  altogether  uncertain  the  Plaintiff  to 
to  the  action  ought  to  give  notice. 

Holroyd  for  the  Defendant  in  Error.  Notice 
not  necessary :  but  if  it  be,  the  ayerment  of  th< 
lity  and  promise  to  pay,  being  followed  up  by 
a  special  request  to  pay,  amounts  to  an  allegf 
Bradley  ▼•  Toder,  Cro,  Jac.  228.  The  promise  c 
note  being  to  the  payee  or  order,  the  maker's  li 
immediately  on  indorsement.  In  Com.  Dig.  Cc 
is  said  that  lessee  of  a/eme  sok  is  bound  to  tak 
marriage,  and  pay  his  rent  to  the  husband.  So 
covenanted  to  deliver  possession  upon  reques 
his  heirs  or  assigns,  and  entered  into  a  bond  cone 
performance  of  his  convenants,  the  lessor  ha 
and  sold  the  reversion  to  J.  S.  and  T.  D,,  the 
debt  on  bond  for  not  delivering  the  premises  to  ^ 
.  held  bound  to  take  notice  who  were  the  assigns 
Hengen  v.  Payn,  Cro,  Jac.  476.  At  any  rate 
.promise  to  pay  in  the  declaration  being  ayerred 

thA  inHorKAi).  that  nrnminf^  aftc^r  iudp'ment  rnTist  h 
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tained  in  this  note  is  to  the  payee  or  his  order :  immediately 
then  on  the  order  being  made  to  the  indorsee  the  promise  at- 
taches. Nor  can  we  add  the  qualification  of  notice  to  a  pro- 
mise which  was  not  originally  qualified  with  that  circumstance. 
The  case  of  Rushton  r.  Aspinall  does  not  apply.  There  the  en- 
gagement of  the  indorser  to  the  indorsee  was  raised  by  the  law 
merchant,  not  by  the  positive  promise  of  the  former.  In  Heiu 
mng^B  case,  the  Court  thought  that  notice  was  part  of  the  un- 
dertaking, and  that  it  was  reasonable,  that  the  party  claiming 
the  benefit  of  the  undertaking  should  shew  himself  entitled. 
This  is  a  mere  question  of  form :  on  which  we  think  that  as  the 
maker's  liability  was  not  originally  qualified  with  notice,  it  was 
4K>t  necessary  to  aver  notice  in  the  declaration. 
'  'dP«r  Curiam,  Judgment  affirmed,  (a) 
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M  Vid.  Bayley  o»  Bilh,  108.  where  it 
ifwmA  to  be  niioeecisary  to  aver  notice 
eC|pifi«nemeiit,  »od  aa  anonymons  cm§% 
UmuxPrmct.  Reg.  358.  is  cited  to  that  ef- 
iMiii  Slrf^  T.i#oo/ii,  C«in.5(SS.  where 


l|||f  pnatiae  poiBt  was  determined  on  de- 
avief  to  a  declaration  on  a  promiiaory 


note.  In  that  cue  Lavrenee  ▼.  Jacobs  re- 
ported 1  Mod,  Case  43.  was  cited,  in 
which  the  judgment  it  said  tohavelieen 
reversed  in  error  for  this  very  eaase ;  but 
F9rtt$cu§  J.  prod  need  tiie  paper-book» 
and  said  that  the  case  wat  mia-reportedy 
^c.  and  that  the  Judgment  wai  anirmed. 


1796. 

Ray HOLDS 

o. 
DatIVI  ; 

in  £rror* 


END    OF    MICHAELMAS    TERM. 
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Michaelmas  Term,  37  Osorgs  II 

Tkuniay,  10th  November^ 

Tt  is  ordbred,  that  from  henceforth  all  pen 
-'-  become  special  bail  for  any  Defendant  or 
this  Court  may  be  permitted  to  justify  themi 
Court,  although  such  persons  did  not  actually  h 
tpve  the  time  that  notice  for  their  justification  ^ 
die  Plaintiff's  attorney  or  agent;  any  rule  of  thi 
contrary  notwithstanding. 


r 
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ARGUED  AXD  DETERMINED. 

iir 

THE  COURT  OF  COMMON  PLEA& 

XV 


Hilary  Term, 


In  the  Thirty-seyeDth  Year  of  the  Reigu  of  GEoaex  III. 


Taoo  v.  Madan,  j^  tyth, 

^I^HK  Plaintiff,  who  was  an  attorney,  having  sned  as  a  com-  If  ao  atton«y 
-*'  mon  person  to  recover  the  amount  of  his  bill  from  the  De-  mon^non"* 
fendant :  the  latter  moved  for  leave  to  plead  several  matters,  ^he  Coart  win 
viz.  Non  assumpsit,  and  that  the  cause  of  action  arose  within  leldaiit  lem 
the  jurisdiction  of  the  Court  of  Requests :  to  plead  tliat 

Le  Blanc  Seijt.  opposed  the  2d  plea,  saying  that  as  thePlain-tiotTame  *^ 
tiff  was  an  attorney,  he  was  entitled  to  sue  in  this  Court,  (a)     T[U*",*'^J!' 
Shepherd  Serjt.  contra  insisted  that  the  Plaintiff  had  waved  his  the  court  of  re< 
privilege  by  suing  as  a  common  person,  and  could  not  now  there-  t^**!lHth^*iL» 
fore  set  it  up:  Jones  v.  Bodeenor,  1  Ld,  Raym.  136.  and  Crossley  matters. (c) 
▼.  Shaw,  2  Bl.  1088.  where  De  Grey  Ch.  J.  says,  **  an  attorney 
^  may  wave  his  privilege  either  when  Plaintiff  by  suing  as 
a  common  person,  as  in  the  case  now  at  bar,  or  when  De- 
fendant by  not  claiming  it  in  a  proper  time  or  in  a  proper 
manner/*  {b) 
Per  Curiam,    We  cannot  know  from  this  record  that  the 

Plaintiff  is  an  attorney. 

Rule  absolute* 

(«)  Vid.  Gardner  ▼.  Jenop,  One,  tfc.  B.  ft.  Trm.  95  Geo.  III.  Dmg,  582.  in 

tWiU. 4t.  Silk  T.  kennett, ««,  t^e.  SBwr.  the  ootet  to  the  fame  effect. 
15SS.  Ccmira,  IViUihire  v.  Uoyd^  Doug,        {h)  Vid.  alto  Ueiheringin^  as,  i^c  ?. 

581.  where  SUk  y.  Reniigti  was  over-  lAmtk^  f  Sir.  857.  and  iVetUind  ?.  Frm% 

ruled*  and  Htueey  ir  Another  ▼»  Jordoa,  wuni^  Bmrmee  479.  <d.  5. 

(c)  Vide  Parker  t.  Favghan^  2  B.  &  P.  30.    Johuon  X.^Brayt  ^  B.  4  Q.  698«  : 

SS  3 


taeoonauau-  uneetnam  (tAe  testator)  m  tne  penal  sum  ot  lOU 
boti?S^li|||»n.  ^^^  ^b®  payment  of  800/.  by  the  obligors,  on  i. 
December  then  next  ensuing.  The  Defendant  j 
*'  the  said  William  Ward  mentioned  ifl  the  said 
**  tory  and  in  the  condition  thereof  is  the  saic 
**  one  of  the  now  Plaintiffs,  and  not  another  or 
son;  and  that  after  the  making  of  the  said  writ 
and  after  the  said  224th  day  of  Deemmber  ner 
"  date  of  the  said  writing  obligatory,  and  in 
**  thereof  mentioned  to  wit  on  4rc.  at  8sc.  the 
"  Cheetham  in  the  said  writing  obligatory,  and 
thereof  mentioned,  duly  made  his  last  will  \ 
in  writing,  and  thereby  nominated  and  s 
"  said  J.  C.  J,  G.  T.  F.  and  WilHam  Wi 
"  thereof,  and  afterwards  to  wit  on  S^c.  at  Sfc. 
*'  altering  or  revoking  his  said  will,  and  that  c 
*'  of  the  said  Abraham,  to  wit  on  S^c.  at  S^,  i 
"  J.  G.  r.  F.  and  William  Ward  duly  proved 
''will  and  testament  of  the  Ettid  J braham,  a 
**  themselves  the  burthen  of  the  (a)  execution  thi 


(a)  Wben  the  obligee  iiitkea  Ut  obl^or  fVanl^^rd  ▼.  Wmnkf^ri 

his  executor,  the  latter  is  thereby  dis-  opinion  wis  mention 

charged  from  any  action  on  the  bond,  trary  to  be  Jaw;  Pm 

whether  he  administer  or  not.  fO  Ed,  4.  give  a  decided  opinio 

17.    SI  Ed.  4.  3.  6.    Plowd.  184.  and  that  case  alto  H^ii  CI 

agreed  by  all  the  Judges  in  tVanltford  ▼.  tioction,  that  where  Uh 

iftmltfwd^  t  Sa//k  f  99.    W  betber  an  ac-  ed  sole  executor  to  his  < 

tnal  refusal  to  accept  the  executorship  theexecntorUiip,ther 

will  prevent  the  discharge  from  taking  charged,  bnt  wbere  h 

efiect  or  not,  seems  a  nice  point.    In  ecotor  with  others  en 
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t]^xeasoQof  the  premises  the  said  debt  in  the  said  writing-  1797. 

obligatory  mentioned  then  and  there  became  wholly  extin**  Cwsetham 

gnished  in  law,  and  the  said  James  and  William  Ward  then  *• 
and  there  became  and  were,  and  still  are,  and  each  of  them 


€t 
€4 
€4 
tt 

**  is  wholly  acquitted  and  discharged  from  the  payment  there^ 
•'  of,  io  wit,  at,  Sfc.  and  this,  4fc.  wherefore,  4rf  •" 

To  this  plea  there  was  a  general  demurrer  and  joinder. 

Shepherd  Serjt.  in  support  of  the  demurrer.  The  question 
on  this  record  is,  whether  the  obligee  in  a  joint  and  several  bond 
hfj  making  one  of  the  obligors  bis  executor  extinguishes  the 
debt?  1  admit  that  when  the  bond  is  joint  only,  and  the  debt 
IB  extinguished  as  to  one  co-obligor  it  is  extinguished  as  to > 
Uie  other:  and  also  that  if  it  be  joint  and  several,  and  a 
release  is  executed  to  one,  it  will  operate  as  a  release  to  both.  - 
Biit  the  release  in  this  case  is  not  by  deed,  but  by  operation 
of  law:  for  though  the  obligee  made  the  obligor  his  exe- 
cutor, it  is  the  law  which  makes  that  act  operate  as  a  release. 
Now  in  Co.  Liu.  264.  b,  where  the  diversity  between  a  re* 
lease  in  deed  and  a  release  in  law  is  treated  of,  it  is  said  "  a 
''  release  in  law  shall  be  expounded  more  favourable  according 
''  to  the  intent  and  meaning  of  the  parties  than  a  release  in 
''deed,  which  is  the  act  of  the  party,  and  shall  be  taken  most 
*'  strongly  against  himself."  Where  the  obligee  makes  a  co- 
obligor  bis  executor,  it  is  improper  to  say,  that  the  debt  of 
the  latter  is  thereby  released;  for  if  it  were,  not  only  the  action 
but  the  debt  would  be  extinguished.  But  that  is  not  the  case: 
for  the  co-obligor  will  be  debtor  to  himself  as  executor  for 
the  benefit  of  the  creditors  and  legatees,  and  the  debt  will  be 
asEets  in  his  hands.  Dorchester  v.  Webb,  Cro.  Car. 373.  Wankford 
V.  Wankford,  1  Salk,  303.  Brown  v-  Selwin,  Cas.  temp,  Talb. 
240.  4  Brown  Pari.  Rep.  179.  Cary  v.  Goodinge,  3  Brown 
Chan*  Rep.  110.  (a)  The  action  is  only  gone  because  the  debtor- 

Bdy  there  the  release  ii  inefiiial,  and  i  Jenet  545.   JVentworiJCi  Ofice  rf  Eseau< 

jwifrjt     It  teems  doabtfal,  tberefore,  tor,c,2.t.S,  i^uwUmonw.  Shawns  Term 

whetlwr  the  a? erinent  of  the  Defeodant  Hep.  567.     In  tbii  latter  case  it  woold- 

•o  tiiia  recoril,  that  fK.  fVard  ionk  upim  atoo  be  necessary  to  aver  that  assett  pf 

kbmietf  the  burthen  qf  ihe  execution  was  the  obligor  to  the  amonut  of  the  debt 

aeecMary.    Where  indeed  thp  obligor  came  to  the  hands  of  the  obligee,  for 

flMkea  his  obligee  his  executor,  the  ac-  without  that  circumstance  it  appaara 

tisB  of  the  latter  is  only  discharged  by  that  his  debt  is  not  extingnished.    Per 

his  aecepting  the  executorship;  and  Holt.Ch.J.  and  PoweU  J,  \SaUs,iS0^ 

there  fucfa  an  averment  would  be  neces-  S05.  and  Cock  ▼.  Cross,  S  Lev.  73. 

asrj.  90  Ed.  4. 17.  tl  Ed.  4.  S.  6.  But.  (a)  See  also  note  ( I)  in  Uargruve  and 

jU.  Executor  114.  Plcwd.  184.  h.  Sir  If.  ButUr^  Co.  IMt.  «64.  b. 

•  ■ 

s  s  4  cannot 


other  executors  as  a  co-plaintiff  in  this  action  a{ 
the  obligors.  In  the  case  o(  Dorchester  y.  Webb, 
of  one  of  the  co-obligors  of  a  bond,  having  also  bi 
trixto  the  obligee,  was  permitted  in  her  latter 
maintain  an  action  against  the  sarviving  co-oblig< 
,  J.  cited  Hammon  v.  Roll,  March  202.   where  A. 

bound  jointly  and  severally  to  C.  and  C.  having  r 
i  was  held  that  B.  also  was  discharged.]   Probably  i 

I  the  case  of  Hammon  v.  Roll  was  by  deed,  and  wa 

be  taken  most  strongly  against  the  releasor;  wl 
I  present  case  there  is  only  a  quasi  release,  and  \\ 

I  called  because  it  suspends  the  action.  Cro.  Car,  { 

\  Le  Blanc  Serjt.  contri.  This  point  has  been  aires 

decided  in  very  old  times.    The  case  in  21  Eld.  4. 
i  abridged  Bro.  Ab.  Executors,  pL  1 18.  is  precisely  the 

and  in  favour  of  the  Defendant's  plea.  Ithasalsobec 
by  other  cases  that  a  release  of  one  co-obligor  by  ope 
is  a  release  of  the  others  (6).  Thus  in  21  ^.  7.3( 
down  that  if  two  be  bound  to  ^f erne  sole,  and  she  tali 
to  husband,  who  dies,  she  shall  not  have  an  actio 

(«)  The  case  translated  U  as  foUowi :  *'  discharge  made  to  i 

^  N0ii,  that  CopUy,  protboiiotary,  aiked  Hiia  cate  ia  recof^oixc 

<«of  Briitn  (Cbiet  Jaiticc),  if  three  be  ff'miltfwd  yr.Wmnl^m't 

*^  booDd  to  a  luao  in  ao  obligation  jointly  (6)  In  21  H.  7.  «9. 1 

^^ftod  severally,  and  the  obligee  nake  if  ^.  have  aright  of  i 

**oneof  the  obligors  bis  executor  and  and  C.  jointly,  and  ^. 

**  die,  whether  he  who  is  made  executor  trespasser  and  artiona 

**  shall  have  an  action  against  any  of  the  of  arbitralora  ;  by  the 

*'  others?  And  Brian  said  that  he  sbouM  of  action  which  A,  haa 

*'  not,  for  if  one  was  difcliarged,  all  shall  dischari^cd  alao.     Am 

**  be  discharged ;   because  the  making  Office  tf  Executor^  c. 


4t 
44 
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>ther,  for  the  duty  and  debt  were  extinguished.    This  last       1797. 
^ase  was  cited  and  recognized  in  Sir  John  Needham's  case,  8  Co.    cbbbtbam 
136.  3d  resolution,  where  it  was  held,  that  the  committing  of         »• 
lidministration  does  not  extinguish  the  debt,  but  that  if  the  ob- 
ligee make  the  obligor  his  executor,  it  is  a  release  in  law  of 
the  debt,  because  it  is  the  act  of  the  obligee  himself.     With 
respect  to  Dorchester  v.  IVebb,  the  2d  resolution  there,  as  re- 
ported in  Sir  IV,  Jones  345.  shews,  that  where  the  obligree  makes 
the  obligor  executor,  the  debt  of  the  latter  is  absolutely  dis* 
charged,  for  the  reason  given  is,  that  an  action  p^ersonal  once 
suspended  by  the  act  of  the  party,  is  gone  for  ever.    The  3d 
resolution  of  the  same  case  is,  *'  if  the  obligee  make  one  of  the 
obligors  executor  who  administers,  in  this  case  the  obligor  can- 
not sue  the  other  obligor  although  he  survive,  and  although 
"  the  bond  was  joint  and  several."     Indeed  from  the  4th  reso- 
lution of  that  case,  it  also  appears,  that  the  only  ground  of 
the  decision  in  favour  of  the  Plaintiff  was,  that  she  was  execu- 
tor of  the  co-obligor,  and  not  the  co-obligor  herself.     In  ffanA- 
ford  V.  Ifankford  it  was  said  by  Powell  i.  that  a  personal  action 
once  suspended  by  the  act  of  the  party'is  gone  for  ever,  and 
though  in  some  cases  it  may  be  suspended  and  revive  again, 
yet  never  where  that  suspension  arises  from  the  act  of  the 
party. 

Eybe  Ch.  J.  Having  heard  the  argument  in  support  of  this 
plea,  I  am  satisfied  that  this  case  may  be  decided  in  favour  of 
the  Defendant  on  the  principle  now  acknowledged,  that  where 
a  personal  action  is  once  suspended  by  the  voluntary  act  of  the 
party  entitled  to  it,  it  is  forever  gone  and  discharged  (a).  This 
was  admitted  to  be  the  case  where  there  is  but  one  obligor  in  a 
bond.  But  a  distinction  was  attempted  between  the  case  of  a 
single  obligor,  and  that  of  two  who  have  become  bound  jointly 
and  severally.  The  very  poiut  in  issue  was  however  decided  in 
the  year-book  :  and  Brian  there  gives  a  satisfactory  reason  for 
the  decision.  In  fact  there  is  but  one  duty  extending  to  both 
obligors ;  and  it  was  therefore  pointedly  put  that  a  discbarge  of 
one,  or  satisfaction  made  by  one,  is  a  discharge  of  both.  This 
puts  an  end  to  the  argument  that  the  action  is  not  necessarily 
suspended  as  to  both :  for  it  is  the  effect  of  the  suspension  as  to 
one  that  releases,  discharges,  and  distinguisbes  the  action  as  to 
loth.    This  case,  therefore,  must  be  decided  by  the  yearbook, 

(«)  20  Ed.  4.17.t1.  E4.  4.  3.  h.  Dy.  140.  H9b.  10.  Cro.  Elh,  150.  Cr^.  Caf.STS. 
Md  Sir  HT.  yojwt.  345.  ' 

and 
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1797.       and  the  principle  there  laid  down,  which  has  never  been  doaU* 
Chiktham    ^  since,  whether  founded  in  reason  or  not. 

V.  Heath  J.  1  am  of  the  same  opinion.  It  is  of  no  conseqiieiioe 

'  whether  the  release  be  by  operation  of  law,  or  by  deed  demflih 
strating  the  intent  of  the  party.  For  when  the  obligee  actosBf 
releases  to  one  as  matter  of  favour,  that  release  affects  both. 

RooKB  J.  The  general  principle  that  if  the  action  be  once 
suspended  in  the  case  of  a  single  obligor,  it  is  gone  for  eTer,ii 
not  now  disputed :  and  the  case  in  the  year-book  shews  tbatif 
the  action  be  gone  as  to  one  obligor,  where  two  have  become 
bound,  it  is  gone  as  to  both.  Now  the  obligee  has  it  not  in 
his  power  to  elect  to  discharge  one  obligor  without  discharging 

Judgment  for  the  Defendant 

^^'  ^^^'  Curling  and  Others  v.  Long  and  Others. 

fo*S«d^°'*  AssuMPsiTfor  freight  claimed  under  the  following  circum- 
sfter  taking  ID  "^^  Stances.  The  Plaintiffs  were  owners  of  the  ship  Tke  Imi 
^iwt  hxc^^  o/JE/^wgAaiw,  and  the  Defendants  the  consignees  of  nine  hogs* 
iof  ground  headd  of  sugar  shipped  on  board  her  while  lying  in  Salt  Sker, 
lie"port*of  ^^  Jaf^uiica,  and  bound  for  London.  The  goods  were  pat  <» 
lading  in  Ja-  board  on  the  18th  of  September  1795,  and  four  several  billi 
French  pri-  of  lading  were  duly  signed  by  the  captain.  On  the  2d  of  IV- 
irateer,  but  cember  following,  having  completed  her  lading,  the  ship  clear- 
re-captured  ^^  ^^^  '^or  her  voyage.  On  the  31st  of  December,  while  wait- 
and  curried  in-  ing  for  convoy,  she  was  cut  out  of  the  river  by  two  Frend 
in  the  same  privateers,  and  carried  out  to  sea,  but  was  re-captured  on  the 
island,  where    same  day  by  a  British  schooner,  and  carried  into  Port  Hoiial 

the  cargo  was   —>''''  .  .  ,  , 

sold  by  order  The  ship  was  afterwards  libelled  in  the  Admiralty  Court  of 
of  Adin^r*a"[^  Jflwia/cfl,  and  appraised  and  sold  under  an  order  of  that  court 
for  the  benefit  The  proceeds  of  the  sale,  after  deducting  one-eighth  for  sal* 
ers :  hefd'fhat  ^^£®'  vf^xQ  remitted  to  the  Defendants  as  agents  for  the  several 
the  owners  of  owners  of  goods  on  board.  The  whole  of  the  cargo,  including 
not  intTtird 'to  the  goods  in  question,  was  brought  to  the  ship  in  Salt  Sker 
any  part  of  ihe  for  the  purpose  of  being  loaded,  and  was  actually  put  on  board 
by  the  n»age^'  ^^  ^^^  expence  of  the  Plaintiffs  as  owners  of  the  ship  accord- 
of  the  trade      ingr  to  the  usaore  of  the  Jamaica  trade.     This  amounted  to  3I0t 

tiie  ship  was      »^  °  °  «  j  • 

loaded  at  their  The  Plaintiffs  also  expended  455/.  I85.  according  to  the  same 

expence.  (a)     usage,  for  the   provisions  and   wages  of  the    crew,  between 

the  time  when  the  ship  began  to  take  in  her  loading,    and  lie 

time  of  the  capture.     The  Plaintiff's  demand  was  shaped  in 

(a)  Vid(-  Hunter  v.  Prinaep^  10  East,  378.  386.     BUikeff  ▼.  Dixomi  tB.ft^* 
3%i.     Uirlty  v.  GUidalanc^  3  M.  6c  S.  tOo, 

different 
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difimnt  ways  bo  as  to  recover  a  proportion  of  the  freight  either       1797. 
fiom  the  1st  of  *  September  1795,  when  the  goods  were  put  on     cwruw 
board  to  the  1st  of  January  1796,  when  the  ship  was  re-cap-  «. 

tared,  or  from  the  2d  of  December  1795,  the  day  the  goods    •r  535'] 
were  shipped,  to  the  Ist  of  January  1796,  the  day  she  was  re- 
captured ;  or  to  recover  a  .proportion  of  the  sums  expended  by 
the  Plaintifis  as  above  mentioned. 

The  cause  was  tried  before  E^re  Ch.  J.  at  the  Guildhall  sit- 
tings after  Michaelmas  Term  1796,  who  directed  a  nonniuit. 

A*  rule  Nisi  for  setting  aside  this  non-suit,  and  entering  a  ver- 
dict for  the  Plaintifis  having  been  obtained  on  a  former  day, 

Adair  and  Hey  wood  Serjis.  now  shewed  cause  and  contended 
that  no  freight  could  be  claimed,  there  having  been  no  incep- 
tion of  the  voyage,  which  does  not  commence  from  the  loading 
but  from  the  time  of  breaking  ground ;  that  although  no  express 
case  was  to  be  found  upon  this  subject,  yet  that  several  passages 
in  Molloy  afforded  a  strong  implication  in  support  of  this  posi- 
tion, as  Lib  2,  c.  4.  s,  3.  "  By  the  law  marine  chance  or  some 
^  other  notorious  necessity  will  excuse  the  master,  but  then 
''  he  loseth  his  freight  till  such  time  as  he  breaks  ground,  and 
"  till  then  he  sustains  the  loss  of  the  ship ;"  so  5.  5.  "  if  goods 
'^  are  fully  loaded  abroad,  and  the  ship  hath  broke  ground,  the 
''  merchant  on  consideration  afterwards  resolves  not  on  the  ad- 
^*  venture  but  will  unlade  again,  by  the  law  marine  the  freight 
"is  due;'*  and  in  5.  6.  it  is  said,  that  if  the  party  agree  to  sail 
with  the  first  wind  and  opportunity,  "  the  ship  departs  not 
with  the  first  wind  and  opportunity,  yet  afterwards  breaks 
ground  and  arrives  at  her  port,  the  freight  in  this  case  is  be- 
come due,  for  there  is  nothing  can  bar  the  ship  of  her  freight, 
•*  but  the  not  departure."  They  observed  that  with  respect  to 
the  case  of  Luke  v  Lyde,  2  Bur.  882.  the  proportion  of  freight 
there  allowed  was  calculated  from  the  day  of  sailing,  and  that 
Lord  Mansfield  explained  *'  a  rateable  freight"  to  mean  pro 
rmtA  itineris:  and  that  as  here  there  was  no  *'  iter**  so  there 
coold  be  no  freight;  that  as  to  the  usage  of  the  Jamaica  trade, 
•inoe  all  the  expences  incurred  by  the  Plaintifis  were  to  be 
<M>Tered  by  the  freight,  the  Plaintifiis  could  have  no  demand 
where  no  freight  was  due. 

JLe  BlancBwA  i$A^/)Aer(2Serjts. in  supportoftherule,  argued  that 
in  a  contract  where  part  of  the  consideration  is  perfoimed,  the 
party  is  intitled  to  aremuneration  for  such  part-performance,  and 
that  in  Afo//oy  the  freight  only  and  not  the  loading  was  considered; 
that  the  right  to  freight  jiro/a/£  itineris  depends  on  the  circum- 
stance 


St 
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Eyre  Ch.  J.  This  is  a  case  of  the  very  first 
it  appears  to  me  that  the  demand  of  the  Plain ti: 
ranted  by  the  marine  or  by  the  common  law. 
settled  what  freight  is,  what  services  it  includ 
it  is  divisible,  which  is  contrary  to  the  principle 
law.  At  common  law  all  the  expences  of  load 
in  the  freight,  and  if  the  party  be  not  intitied  ' 
demand  no  satisfaction  for  loading.  Tbe  incep 
breaking  groand  (a).  In  the  law  of  insurance,  i 
trine  is  not  holden  so  strict,  for  there  if  tbe  goo 
as  to  create  a  well-grounded  expectation  of  freij 
it  is  decided  that  the  freight  is  insurable,  and  n 
that  does  not  affect  the  marine  law  as  to  freight 
the  ship-owners  and  freighters,  by  which  this  < 
cided.  According  to  that  law  no  right  to  fre 
till  the  ship  has  broken  ground;  here  the  ship 
ground,  having  been  captured  in  tbe  river, 
the  places  where  cargoes  are  taken  in  matei 
labour,  cost,  and  pains  taken  by  the  shipper  \ 
some  places  there  is  little  difficulty  and  expence, 
deal.  On  these  circumstances,  depends  the  pri 
the  master  incurs  this  cost  and  trouble  he  takes 
if  the  shipper,  a  smaller.  In  either  case  the  freig 
If  therefore  by  the  marine  law  he  be  intitied  t 
can  claim  no  remuneration.  So  stands  the  cas 
law.  Let  us  now  view  it  upon  the  principles 
law.  Tbe  contract  was  to  load  these  goods  on 
them  to  England  for  a  certain  price.    Upon  thi 


LMia. 
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iiiUfianpiA(a),oriiianaction  on  a.  charter  party  (6)?  Couldthe       179t. 
PiaintiJSs  state  a  part-performance  of  the  contract  and  insist  on     coRwiia 
payment  for  it?     This  could  not  be  done,  for  by  the  law  of  En-       ^  «- 
lland  the  contract  is  intire  and  indivisible.     By  the  marine  law, 
ipdeed,  parties  may  recover  pro  rata,  if  the  voyage  be  interrupted. 
And  by  the  common  law  where  a  contract  cannot  be  performed 
such  a  meritorious  consideration  may  arise  as  will  sometimes 
intitle  a  party  to  recover  in  the  form  of  an  action  of  assumpsit  for 
irork  and  labour  even  after  the  contract  has  been  broken  (c)« 
Such  is  the  case  where  a  ship  after  capture  and.  re-capture 
completes  her  voyage;  for  there  the  shipper  has  his  goods  with 
the  advantage  of  carriage,  and  upon  that,  though  the  original 
contract  be  gone,  a  meritorious  consideration  arises  which  in"> 
titles  the  master  tea  recompence;  not,  however,  on  the  foot  of 
the  old  contract,  but  on  a  new  contract  which  springs  out  of 
it.     Here  the  ship  never  arrived  at  the  port  of  destination,  but 
piit  into  a  port  in  Jamaica^  without  having  conferred  any  be- 
nafit  on  the  freighters  by  the  carriage,  or  bettered  the  goods  in 
the  smallest  degree  by  the  expences  incurred.    I  am  therefore  of 
opinion,  that  neither  by  the  marine,  or  the  common  law^  are 
these.  Plaintiffs,  however  unfortunate,  entitled  to  recover. 

Heath  J.  This  is  a  demand  for  a  proportion  of  freight.  The 
contract  for  freight  is  technical  in  its  nature.  By  the  marine 
law  an  inchoate  right  to  freight  attaches  from  the  ship's  break*- 
ing  ground,  and  is  consummated  upon  her  arrival  at  the  port 
of  destination.  If  the  voyage  be  interrupted  the  party,  may 
claim  pro  rati.  Freight  commences  at  the  same  time  in  all 
parts,  since  it  depends  on  the  same  principle  here  and  at  Jamaica, 
It  is  true,  indeed,  that  by  the  customs  of  different  ports,  duties 
more  or  less  onerous,  may  be  imposed  on  the  master,  and  recom- 
pensed hy  the  freight.  But  that  does  not  vary  the  principle* 
This  case  is  only  new  in  its  circumstances.  The  law  of  insurance 
does  not  apply  to  this  case:  for  the  mere  hope  or  expectation  of 
interest  is  sufficient  to  intitle  the  assured  in  a  policy  of  insurance 
to  recover  against  the  underwriters,  {d) 

•  (a)  This  agreet  with  the  doctrine  laid  Tering  them  at  that  place,  deliter  tbem 

down  in  Cutler  ▼.  Powellj  6  Term  Rep.  elsewhere  and  they  are  accepted,  yet  lie 

5t0«  where  a  sailor  ha? ing  taken  a  pro-  cannot  recover  npon  the  covenant  pr^ 

arisfory  note  for  a  certain  lam  from  hit  rati*  Cook  w,  Jenmingi,  f  Term  Rep,S^i, 

employer  on  condition  of  performing  the  (c)  Said  to  obiter  dictum,   S  Bo$,  and 

voyage,  died  before  the  arrival  of  the  Pull,  415.    Vid,  Tkompeou  v.  Rowcroft^ 

Mp,  There  theCoort  held,  that  no  wages  4Eost,47.  Bemle  w^Tkompoont  4£a«#,565. 

conld  be  claimed  either  by  virtue  of  the  (d)  To  this  effect  see  Le  Crag  v.  Hugh^ 

eootract  or  npon  a  qutnUum  meruit.  Purk  Ineur,  f69.    Crmiifurd  v.  HuMter^ 

.    ib)  If  one  covenant  for  such  a  som  to  8  Term  Rep*  tx  4*  Boekm  and  Oikors  v. 

carry  goods  to  rach  a  plac^  sod  being  Belt^  8  Term  Eep.  164. 
yrsvtated  by  the  «et  of  Opd  fima  dsli- 

Rooks 


troduce  new  pnociples.  Tbe  writers  also  say,  ti 
cases  where. the  ship*owners  may  be  entitled  to 
what  the  ship  has  earned ;  but  that  cannot  includ 
earned  by  the  master  before  the  commencemen 
This  doctrine  is  founded  in  good  policy,  for  it 
dite  the  sailing  of  the  ship.  Did  the  freight  coi 
it  might  induce  the  master  to  stay  a  longer  tim 
delay  the  voyage.  Insurance  is  a  contract  of 
l'  cases,  therefore  which  are  founded  on  such  a  < 

applicable  to  this  case.    Upon  these  groands  I 
suit  right* 

R 


ti 


Fib.Bih.  Holmes  and  Another  v.  Khobes 


D 


Km  damm^  T^EBT  on.bond ;  and  the  common  counts  in  < 


plc^dU       ^*"^     '^^^  Defendant  craved  oyer  of  the  bond 

debt  oo  bond,  joint  and  several  bond  of  the  Defendant  and  on 

thepajmeotofP^^yiiiei^^  of  the  penal  sum  of  600/.  to  tbe  Plai 

•sam  of  money  ff^  f/.  since  deceased;  and  also  of  the  conditioi 

day,4bonghit  foUows:  '' Whereas  the  above-named  Plaintiffs 

eSadT  ^^ih\  *'  ^^  special  instance  and  request  and  for  the  oi 

the  bond  was  ''  of  the  above-bound  defendant  and  T.  IL  in  an 

S^denmitV.  "  or.obligation  bearing  date  Sfc.  became  jointly 

**  bound  together  with  the   said  Defendant  ai 

"  R.  Wright,  of  Sfc.  in  the  penal  sum  of  600 

"  dition  there-under  written  that  if  the    said 
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iniuiiimpsiif  (a),oriiianaction  onacharterparty(6)?  Could  the       \1I91. 
Plaintiffg  state  a  part-performance  of  the  contract  and  insist  on     cuuTiiia 
payment  for  it  ?    This  could  not  be  done,  for  by  the  law  of  En*  «- 

gimd  the  contract  is  intire  and  indivisible.     By  the  marine  law, 
^ldeed,  parties  may  recover  pro  rata,  if  the  voyage  be  interrupted. 
And  by  the  common  law  where  a  contract  cannot  be  performed 
racli  a  meritorious  consideration  may  arise  as  will  sometimes 
intitle  a  party  to  recover  in  the  form  of  an  action  of  assumpsit  for 
work  and  labour  even  after  the  contract  has  been  broken  (c)« 
Such  is  the  case  where  a  ship  after  capture  and.  re-capture 
completes  her  voyage;  for  there  the  shipper  has  his  goods  with 
the  advantage  of  carriage,  and  upon  that,  though  the  original 
coaitact  be  gone,  a  meritorious  consideration  arises  which  in-* 
tillea  the  master  to  a  recompence;  not,  however,  on  the  foot  of 
the  old  contract,  but  on  a  new  contract  which  springs  out  of 
it.     Here  the  ship  never  arrived  at  the  port  of  destination,  but 
put  into  a  port  in  Jamaica^  without  having  conferred  any  be- 
nefit oa  the  freighters  by  the  carriage,  or  bettered  the  goods  in 
the  smallest  degree  by  the  expences  incurred.    I  am  therefore  of 
opinion,  that  neither  by  the  marine,  or  the  common  law>  are 
these.  Plaintiffs,  however  unfortunate,  entitled  to  recover. 

Hbath  J.  This  is  a  demand  for  a  proportion  of  freight.  The 
contract  for  freight  is  technical  in  its  nature.     By  the  marine 
law  an  inchoate  right  to  freight  attaches  from  the  ship's  break*-  ■ 
ing  ground,  and  is  consummated  upon  her  arrival  at  the  port 
of  destination.    If  the  voyage  be  interrupted  the  party  may 
.  cleitn  pro  ratd.    Freight  commences  at  the  same  time  in  all 
parts,  since  it  depends  on  the  same  principle  here  and  at  Jamaica. 
.  It  is  true,  indeed,  that  by  the  customs  of  different  ports,  duties      , 
.  more  or  less  onerous,  may  be  imposed  on  the  master,  and  recom- 
pensed by  the  freight.     But  that  does  not  vary  the  principle* 
This  case  is  only  new  in  its  circumstances.  The  law  of  insurance 
does  not  apply  to  this  case:  for  the  mere  hope  or  expectation  of 
interest  is  sufficient  to  intitle  the  assured  in  a  policy  of  insurance 
to  recover  against  the  underwriters,  {d) 

■  («)  This  affreet  with  the  doctrine  leid  Tering  them  at  that  place,  deUter  them 

dowa  in  Cutler  ▼.  P^welly  6  Term  Rep,  eltewhere  and  tliey  are  accepted,  yet  he 

3tO^  where  a  §ailor  ha? ing  talcen  a  pro-  cannot  recover  npon  the  covenant  pr^ 

■riMorj  note  for  a  certain  inm  from  hit  rati*  Cook  ▼.  Jenning$^  f  Term  Rep,  $Si» 

enaployer  on  condition  of  performing  the  (c)  Said  to  obiter  dictum,   S  Bo$,  and 

voyage,  died  before  the  arrival  of  the  Pull,  415.    Vid,  Tkompeon  ▼.  Rowcroft^ 

diip.  There  theConrt  held,  that  no  wages  4£as<,  47.  Bemle  ^^TksmpoM^  4Ea«#,565. 

coald  be  claimed  either  by  virtue  of  the  (d)  To  thit  effect  see  Le  Cra$  v.  Hugh^ 

.  eoBtract  or  npon  a  quantum  meruit.  Pork  Imur,  S69.    Craufurd  v.  Humier^ 

.    ib)  If  one  covenant  for  snch  t  som  to  S  Term  Rep.  tX  S^  Boekm  and  Others  v. 

eany  goods  to  rach  m  placoy  nod  liefaig  Belt^  S  Term  Rep,  164. 
pfsvtated  by  tlie  act  of  Ood  from  deli- 
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substance  an  indemnity  bond,  thongb  not  precisely  expressed 
-to  be  so  in  the  condition,  the  plea  of  non  damnifieaiui  was  theie- 
fore  proper.  He  observed  that  the  Defendant's  bond  was  ood- 
ditioned  for  the  payment  of  the  principal  and  interest,  for  which 
the  Plaintiffs  bad  engaged  themselves,  and  therrh^  to  acquit, 
release,  and  discharge  them;  that  the  object  of  the  conditioD 
was  indemnification,  and  that  the  having  pointed  out  the  mode 
by  which  the  indemnification  was  to  be  made  would  not  slter 
the  nature  of  the  condition. 

Shepherd  Seijt.  was  to  have  argued  on  the  other  side; 

But  the  Court  were  of  opinion,  that  the  plea  of  woif  dtmmfi' 
tatus  was  no  answer  to  that  part  of  the  condition  by  which  the 
Defendant  undertook  to  pay  the  sum  for  which  the  Plsintiffi 
bound  themselves  (a),  and  was  therefore  bad. 

Judgment  for  the  Plaintiffs,  (i) 


(o)  It  teemt,  however,  that  nondammU 
fUthtM  wonid  not  have  been  a  good  plem 
in  this  cue,  even  if  the  condition  had 
not  been  for  payment  of  a  mm  of  money. 
For  In  a  note  to  Vuiler  v.  S*nUktm^ 
tSmoHl,  116.  by  Mr.  8erjt.  Wiliimmit^ 
this  diitinctioD  U  taken.  Where  the  con- 
dition is  to  diukarge  or  aequH  the  Plain- 
tiff from  snrh  i  bond  or  other  particnlar 
thinf,  the  Defendant  mnut  set  forth  af> 
finnatively  the  speeial  matter  of  perform- 
ance :  but  when  the  condition  is  to  dis- 
charge and  arqnit  Plaintiff /rem  mty  d«* 
ma^e  by  reason  of  such  bond  or  other  par- 
ticular thing,  then  aoa  Hnmnifuatn*  is  a 
good  plea.  Seethe  authorities  there  cited. 


(6)  Analofons  to  this  enae  io  priadpk 
are  those  decisions  where  it  has  btm 
holdeu,  that  If  a  boiid  be  eoodHlsMi 
for  the  payment  of  n  inm  of  mnneyM 
m  certain  day,  though  r^alhr  giten  bf 
way  of  indemnity,  the  d*lit  aecmB 
from  the  day  meotionecl  In  the  csai^ 
tioOy  and  does  not  awnit  the  dMadfaF 
tion.  T9um9Mi  v.  Mmrtimmni^  t  T«b 
Hep.  too.  M«ntiiv.  Cotfrt,  f  Tcmto 
644>.  and  Hotfg-aoK  tmd  mikert  v.  Bm, 
7  Term  Hep.  97. — Nothing  dekm  Hi 
bond  can  be  pleaded  to  ahew  that  it  h 
an  indemnity  bond.  JVente  ▼•  Mem, 
C0wp.  47. 


Feb.  fOth. 


Shum  and  Others  r.  Farrinoton. 


"PIebt  on  bond  for  2000/. 

-^^     Upon  oyer  craved  it  appeared  that  the  Defendant  and  one 


Debt  on  bond 
conditioned 
for  J.  S.  ren- 
dering acconnt  Robert  Spratlin,  the  elder,  became  jointly  and  severally  boaiid 

ttffs  of  all  to  the  Plaintiffs,  as  brewers  and  copartners,  in  the  above  san, 
r^'h**  id****^**  conditioned  for  the  good  behaviour  o( Robert  Spratlin  the  youDgff. 
eeif e  as  their  employed  by  the  Plaintiffs  as  their  agent  or  factor  in  their  bmi- 
fendant  pleads  "^^'^  ^^  brewers,  and  for  his  duly  rendering  and  paying  to  the 
performance  in  Plaintiffs  a  true,  and  just,  and  fair  account,  payment,  and  deiivexy 
Se  condition.  ^^  ^^^  monies,  bills,  ^c.  belonging  or  relating  to  their  trade  u 

Plain  tiA  reply 


that  J.  ^S.  received  divers  sums  of  money  amounting  to  fOOOl  belonging  and  relatini;  to  theL 
tiffs*  bushiess  as  their  agent,  and  hath  not  rendered  to  the  Plaintifis  an  account  of  the  aaid  fOOtf> 
or  any  part  thereof.  This  replication  l>eing  specially  demtirred  to  for  generality,  was  held  «^ 
£cient.  (a) 

(a)  Vide  Gate  v.  i?«ed,  8  East,  80.    mienki  v.  iVIdbaOt,  t  Price,  109- 

8UCh 
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SMh  agent  or  fkctor,  wherewith  he  should  be  entniBted  orwhich  1797. 

hm  should  receive  or  be  concerned  in  as  agent  for  the  Plaintiffs.  ^_„|, 
The  Defendant  pleaded  that  Robert  Spratlui,  the  younger,  was  9. 

iployed  as  the  Plaintiffs'  agent  at  Colchester,  and  averred  per- 


Ibnnance  in  the  words  of  the  condition. 

Replication »  That "  the  said  Robert  Spratlin  the  younger 
^whilst  he  so  continued  to  manage  and  conduct  the  said  business 
^of  the  Plaintiffs  as  their  agent  or  factor  to  wit  on  the  30th  erf 
'*  October  1793  and  on  divers  other  days  and  times  between  that 
<^  day  and  the  Ist  of  Julif  1796  at  the  town  of  Colchester  afore- 
'^Mikl  under  and  by  virtue  of  the  said  appointment  received  di- 
^  Tcrs  sums  of  money  amounting  to  a  large  sum  of  money  to 
''  wit  the  sum  of  2000/.  belonging  and  relating  to  the  said  trade 
''and  business  as  such  agent  or  factor  as  aforesaid,  and  hath  not 
given  rendered  and  paid  unto  the  Plaintiffs  or  either  of  theiti 
true  just  and  fair  account  payment  and  delivery  of  the  said 
"  sum  of  2000/.  or  any  part  thereof  but  then  and  there  wholly 
"^tvfused  and  neglected  so  to  do  contrary  to  the  form  and  effect 
*'of-the  said  condition  And  this  ^c.  Wherefore^'  ^c. 

To  this  the  Defendant  demurred  specially  '*  for  that  it  does 
,  ^  not  appear  in  and  by  the  said  replication  of  the  Plaintiffs  from 
I  ^  whom  or  in  what  manner,  or  in  what  proportions  the  said 
^  •'rams  of  money  in  the  said  replication  mentioned  amounting 
<  ^  to  the  said  sum  of  2000/.  in  the  said  replication  mentioned 
'  "were  received  by  the  said  Robert  Spratlin  the  younger/* 
Joinder  in  demurrer. 

Xe  Blanc  Seijt.  in  support  of  the  demurrer.    This  deihurrer 

ia  drawn  on  the  authority  of  Jones  v.  Williams  and  another^ 

Doug.  215.    One  cause  of  demurrer  there  was,  that  it  was  not 

•hevm  from  whom  the  money  was  received ;  and  according  to 

my  note  of  that  case,  when  it  was  insisted  upon  in  argument 

:    limt  it  was  not  necessary  to  particularize  the  receipt.  Lord 

;    Monoid  said,  that  it  clearly  was  necessary,  and  mentioned 

>  .  the  .8  4r  9  Will.  3.  c.  11.    This  case  is  stronger  than  that  in 

,    Skmglas,  for  there  the  embezzlement  was  chained  as  having 

been  committed  on  one  day,  whereas  here  a  space  of  three 

yiBTB  is  comprehended,  and  divers  sums  are  laid  as  having  come 

to  A.  SpratluCs  hands  without  shewing  whence  they  came. 

This  allegation  is  so  general,  that  the  Plaintiffs  may  prove  thle 

receipts  in  any  way  they  please,  and  the  Defendant  cann<>t 

luiow  what  .evidence  it  will  be  necessary  for  him  to  produce  in 

otder  to^  meet  the  charge.     The  case  of  French  v.  Pearce, 

VOL.  1.  TT  ILev. 


damages  for  such  breaches  as  he  assigns  (6):  di 
eoTenant  therefore  now  stand  upon  the  same  fo 
specty  and  this  probably  was  Lord  Mansfield^n  rea 
to  the  8  4r  9  fVi^l'  3'  according  to  my  note  of  Jc 
The  Plaintiffs  should  have  specified  the  nature 
as  whether  the  money  was  received  of  them,  or  t 
bad  they  alledged  that  R.  Sprailin  received  so  m 
way,  that  would  have  been  sufficient  to  inform 
what  charge  he  had  to  meet.  The  parties  cam 
on  the  general  plea  of  performance,  Sayre  v.  Mi 
and  this  replication  is  little  less  general  than  sv 
Clayton  Serjt.  contra.  In  LutwA2\.  it  is  said  b] 
when  matter  tends  to  great  prolixity,  a  concise  ma 
ought  to  be  admitted  (c).  Had  we  stated  theacco 
.Sprailin  and  the  Plaintiffs,  it  would  have  rendere 
intolerably  prolix.  Previous  to  the  case  ot  Janes  y 
form  of  pleading  was  the  same  as  that  here  mad^ 
case  was  little  discussed,  and  no  authorities  were  < 
ofthedetermination.  InLordilr/i>/g^onv.  Meyrici 
which  was  debt  on  bond  for  the  performance  of  < 
performance  pleaded,  the  replication  was  general 
dant  had  received  a  certain  sum  for  letters  and  pi 
not  accounted  for  the  same  with  the  post-office,  an 
der$  took  exception  to  the  replication  upon  oth< 
objection  was  made  to  its  generality*  So  in  Lti 
there  is  a  precedent  of  the  same  kind.    The  san 

(«)  Vid.  tarn.  Fmrow  t.  ChiwUUr^  t    tu  to  timeM  and  pen 
f^lk.t%Q.  I  Ld.  I?rfifm.  478. 8.  C!.  where    euoitsh. 
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owed  in  Cornwallis  y.  Saven/,  2  Burr.  ^72.  and  held  good  on       1797. 
lemurrer.    The  averment  there  was,  that  the  Defendant  as 


kg^nt  to  a  regiment  had  received  several  sums  of  money  amount-  v. 

ng  in  the  whole  to  14,000/.  on  account  of  the  regiment,  and  ^^*«'*«to*- 
lad  not  paid  them  over.  To  the  same  purpose  may  be  cited  the 
leveral  replications  in  Simmons  y.  Langhorne  (a),  2  fVils.  11. 
Vright  Y.  Russell,  3  Wih.  535.  and  The  Irish  Society  v.  Need^ 
\am,  1  Term  Rep.  483. 

JLe  Blanc  in  reply.  None  of  the  cases  cited  are  authorities 
o  govern  the  present.  The  dictum  of  the  Court  in  Lutvnftehe 
aust  be  read  with  this  qualification :  that  the  conciseness  al- 
aded  to  be  consistent  with  justice.  In  Saunders  the  avermeitt 
liat  the  money  was  received  for  letters  and  packits  was  snflBl* 
iently  precise.  With  respect  to  Cornwallis  v.  Savery,  it  was 
bere  averred,  that  the  money  was  received  from  the  Paymaster 
leneral,  which  differs  it  from  this  case,  where  it  is  not  stated 
rom  whom  the  sums  were  received.  There  also  the  demurrer, 
tiough  professing  to  be  special,  was  in  fact  but  general,  since 
le  epithets  do  not  amount  to  an  assignment  of  any  special 
ause.  So  the  cases  of  Wright  v.  Russel,  and  The  Irish  Society 
•  Needham,  were  both  on  general  demurrer,  and  this  point  was 

ot  raised. 

Eyre  Ch.  J.  When  I  read  this  demurrer,  it  appeared  to  me 
point  of  extreme  consequence,  since  any  departure  from  the 
eneral  way  of  stating  the  breach  used  in  this  replication  would 
»d  to  an  inconvenient  length  of  pleading,  which  the  Court  will 
ot  determine  to  be  necessary  unless  compelled  by  a  series  of  an- 
borities.  One  decided  case  only  has  been  cited ;  but  that  case 
bes  not  direct  how  the  statement  should  be  made,  for  the  extent 
t  Jones  V.  Williams  is,  that  enough  was  not  there  stated.  I  confess 
am  not  satisfied  that  the  decision  of  that  case  was  consistent  with 
le  general  rules  of  pleading.  Whether  a  breach  be  sufficiently 
isigned  or  not,  is  to  be  decided  by  the  rules  of  law  and  the  forms 
r  pleading.  By  the  former  the  party  must  shew  some  fact  which 

a  breach  in  the  words  of  the  condition.    Where  many  sums 

fa)  Quart  tarn.  For  there,  to  debt  on  enongb  oo  general  demnrrer,  the  Conrt 

tsd  to  tate  harmless  from  expences  seemed  to  intimate  that  it  mii^bt  have  "* 

reason  of  naming  one  to  a  curacy,  been  otherwise  on  special  demurrer.- 

from  suits  by  reason  thereof,  non  dam*  But  the  circnrostaaces  of  the  damoiS* 

tcnifu  being  pleaded,  the  Plaintiff  re-  cation  were  in  that  case  more  within 

ed  that  he  was  obliged  to  pay  such  a  tlie  knowledge  of  the  obligee  than  o^ 

OB  by  reason  of  such  nomination,  with-  the  obligor,  whereas  that  obsenration 

t  iaying  haw  he  was  obliged  to  pay ;  does  not  apply  to  the  principal  ease. 
d  thovgb  the  repUeation  was  held  well 

T  T  2  have" 
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1797.       haTe  been  received,  it  is  not  each  sum,  but  all  taken  together, 
giii„i       that  constitute  the  breach,  which  must  therefore  be  so  stated, 
o-  All  the  sums  so  received,  are,  according  to  the  condition  to  be 

*  duly  delivered.  Here  then  the  plaintiff  states,  that  Ji.  Spra/- 
lin  has  received  divers  sums  of  money  ^  and  has  not  given,  wAh 
ed,  and  paid,  Sfc.  in  the  words  of  the  condition*  This  allegatioa 
is  indeed  general,  but  from  the  nature  of  the  fact  it  could  not  be 
otherwise.  It  was  not  contended  in  argument  that  extreme  par- 
ticularity was  requisite,  or  that  every  sum  need  be  stated;  hot  it 
was  said  that  the  description  of  the  receipt  should  have  been 
shewn,  that  the  money  received  by  R.  Sprat  tin  must  be  difided 
into  two  classes,  viz.  money  received  from  his  employers  and 
money  received  from  the  customers,  and  that  it  should  bfl?e 
been  shewn  to  which  of  these  classes  the  sums  received  b^ 
longed.  This,  however,  is  but  an  imaginary  division,  for  still  Ae 
particulars  would  be  unknown.  The  Defendant  only  experiences 
the  same  difficulty  which  occurs  in  all  matters  in  pais  which  coiDe 
before  the  Courts,  especially  on  the  general  issue.  This  diffi- 
culty is  unavoidable,  for  tit  pais  facts  may  be  either  single  or  ae- 
cumulated.  Though  the  books  afford  no  express  decisions oa 
this  subject,  yet  a  series  of  similar  replications  are  sufficient  to 
establish  the  form  of  pleading.  Had  the  form  adopted  in  the 
cases  cited  been  thought  deficient  by  the  profession,  an  excep- 
tion to  it  would  certainly  have  been  taken.  None  having  beea 
taken,  we  may  infer  a  concurrence  of  opinion  sufficient  to  outwdgk 
the  authority  of  one  vague  case  like  that  in  Douglas,  which  pointi 
out  no  way  of  framing  a  replication,  and  which  necessarily 
tends  to  load  the  record  with  a  multitude  of  allegations.  Ian 
therefore  of  opinion,  that  this  replication  is  agreeable  to  tbe 
rules  of  law  and  precedents.  It  is  a  rule  that  issue  cannot 
be  taken  on  a  plea  of  general  performance,  because  suck 
a  plea  goes  to  a  multitude  of  facts,  one  of  which  the  Plaintiff 
must  select.  But  where  a  covenant  relates  to  one  fact  onl^ 
issue  might  be  taken  on  the  plea  of  performance  without  uj 
objection,  were  it  not  for  tbe  general  rule,  which  requires  thit 
to  such  a  plea  tbe  Plaintiffs  must  reply.  The  argumeat, 
therefore,  which  has  been  drawn  from  that  rule,  affords  no  ob- 
jection to  this  replication  when  the  plaintiffs  have  shewn  oae 
breach  in  the  words  of  the  condition.  I  think  we  ought  to 
discourage  demurrers  of  this  kind. 

Heath  J.  This  demurrer  rests  solely  on  the  case  in  Ikm^ 
and  the  cases  cited  the  other  way  prove  that  the  rule  there  Is' 
down  is  neither  consistent  with  the  current  of  authorities  previo* 

19 
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.  to  that  time,  nor  has  since  been  universally  acted  upon.    My       1797. 

.  .    Brother  Le  Blanc  admitted  that  it  was  not  necessary  to  state        g^^y^ 
^ch  particular  sum,  but  according  to  the  ease  in  Douglas  such  *• 

a  statement  would  be  necessary,  for  no  rule  can  be  laid  down 
.  limiting  the  degree  of  particularity  to   be  employed.     The  ^ 
.   breach  in  substance  is,  that  R.  Spratlin  has  not  accounted  for 
what  he  has  received.    These  parties  might  have  divided  the 
condition  of  the  bond  into  distinct  parts,  which  would  have^ 
compelled  the  Plaintiff  to  select  his  breach,  and  assign  it  9^ 

_*  parately.    The  method  of  averring  Barratry  is  a  strong  instance 

^  of  the  conciseness  allowed  in  pleading. 

^'      RoOKB  J.     The  authorities  cited  of  a  date  previous  to  the 

^  icase  in  Douglas,  shew  the  practice  before  that  decision  to  have 

"^  been  in  favour  of  this  replication.   It  is  sufficient  that  the  brea^l^ 

^  IS  assigned  in  the  words  of  the  condition. 

^       The  Court  were  about  to  giv^  judgment  (a)  for  the  PlamtiflQi, 

^  but  on  the  application  of  Le  Blanc,  gave  him  leave  to  withdra^w 

^  bis  demurrer  and  rejoin. 

:d^      («)  A  •imilar  case  of  Barinn  and  Anom    ceived  a  limiUr  decision.  8  T.  R,  459. 
^  iker  ▼.  Hebh  and  Another ^  extcutorg,    approving  the  above  tlecisioD  agaiiia| 
mwmt  OB  in  D,  U,  Hiil,  40 Geo.  3.  and  re*    tbe  caie  io  DougU$, 

a«    .  _ 

^  MURAAY  r,  HuBBARTt  F«A.  nth. 

^  'T^HE  Defendant  in  this  case  bein^  arrested  on  a  capias  ad  Defeodaot  bt- 
^  '  -■-    respondendum,  issued  against  him  by  the  name  of  Francis  ^^j^SHmm  of 
^^Hubhart,  put  in  bail  by  the  name  of  Samuel  Hubbari,  Upon  this  F*/'*  put  in 
^-  the  Plaintiff  declared  against  him  thus:  ''  Samuel  Hubbari  ar-  naineof  8.H.: 
^  ••  rested  by  the  name  of  Francis  Hubbari  was  attached  to  answer  Piwniiff  tben 
f**  George  Murray  of  a  plea  of  trespass  on  the  case"  S^c.  and  <*s.^.arretud 
^'.  throughout  the  declaration  called  him  Samuel.    The  Defendant  ".^y^*"*  "•"* 
;  pleaded  as  follows ;  'Mnd  the  said  Samuel  Hubbari  against  whom  «  atuebed  to 
^  ••  the  said  original  writ  of  the  said  George  hath  been  sued  out  ^'?*Tf ''**'** 
{  '*  by  the  name  of  Francis  Hubbari  in  his  proper  person  com^s  withont  cnv- 
^  "  and  pleads  that  he  was  baptized  by  the  name  of  Samuel  Hub-  ^^i^^^^^^ 
/  **  bari  at  Boston  in  the  State  of  Massackusseis  in  North  America  mcAitof  the 
^  •*  and  by  the  name  of  Samuel  Hubbari  hath  always  hitherto  TamVi!!!^.- 
;'*  since  his  baptism  been  called  and  known^  to  wit  at  London  Pieiiitiffhav* ' 
.  **  aforesaid  in  the  parish  and  ward  afoYesaid  :  without  this  that  tbu  plea  as  a 
/'the  said  Samuel  now  is  or  at  the  time  of  suing  forth  the  1°^''^79.Mid 
.^^said  original  writ  of  the  said   George  was  or  ever  before  meot  ac<rordl 
/'had  been,  or  ever  since  hath  been  called  by  the  Christian ""f'^'J*^""^ 
*'  name  of  Francis,  as  by  the  said  writ  is  above  supposed.  And  it  aside.  («x. 

(«)  Vide  DnhoHM  ▼.  Btad,  7  East,  S85.     Hapg^  ▼.   »rr%A|,  tN.IL  18S. 

^   Ms^X*  Shirif  4  Snfoik^  4  TanoL  SIS. 

T  T  3  *'jthia. 


per,  and  leave  it  to  the  Defendant  to  move 
ment  aside. 

Accordingly  judgment  having  been  signer 
and  a  rule  nisi  obtained  by  the  Defendant  to 
regularity ; 

Clayton  Serjt.  shewed  cause  and  contended 
ant  having  appeared  by  the  name  of  Samuel, 
a  right  to  declare  against  him  by  that  nami 
3  Wils.  393.  and  Doo  v.  Butcher,  3  Term  Rep 
plea  was  a  nullity,  for  there  could  be  no  plea 
out  oyer;  Com  Dig.  tit.  Abatement  (H.  l.)f  (< 
would  not  now  grant  oyer  of  the  writ ;  Boai 
Doug.  228.  and  that  if  the  plea  were  a  nu 
might  sign  judgment.  tVagstaffe  v.  hong,  i 
He  also  cited  Sir  William  Hick's  case,  1  F'ent 

Heywood  Serjt.  contra  insisted,  that  if  th< 
ought  to  have  been  demurred  to:  that  there  w 
the  books  in  which  oyer  of  the  writ  had  been  < 


(«)  8o  in  Theloair^  Oige$i,  lib.  10.  cap, 
2.  «.  1.  it  is  said  **  komme  me  pnit  dire 
riena  ul  Bri^e  devant  oier  eu  del  Hritfts  \ 
fur  que  demandona  •ier  del  Urt^re,"  and 
Braeion  lib.S,  cup.  J7.  U  there  cited. 

(6)  See  also  Hefr.  Gen.  T.  19  Geo.  S. 
B.  ft.  to  the  tame  effect,  and  Spmlding  v. 
Mure,  6  Term  Hep.  S64.  where  the  Court 
•aid  *'  formerly  a  variaoce  between  Uie 
writ  and  declaration  might  have  been 
taken  advantage  of  by  the  Defendant's 
craving  oyer  of  the  writ ;  but  the  Cnnrt 
hav(^  laid  down  a  rule  that  the  D«t'eud> 
ant  shall  not  have  oyer  of  the  writ  for 


tiff  replied  an  oi 
der;  npoo  which  1 
which  was  denies 
**  the  Court  DeY« 
originals  which  s 
It  is  to  be  remar 
Defendant  in  th: 
course  of  pleadii 
Offer,  Khonld  hav 
cttrd:  and  that  in 
vis.  VuMderplamk 
85.  and  l/o/e  v. 
Court  of  Vmiumm 
nance  between  i 
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plead  misnomer  ia  abatement ;  and  that  this  therefore  was  an  ex«^       1 797. 
periment,  for  if  the  Plaintiff  had  demurred  he  could  only  have     mub^ 
hmd  a  judgment  of  respondeas  ouster.    He  urged  that  this  was  v. 

not  a  plea  to  the  jurisdiction,  but  to  the  person^  and  that  no      ^■■^*^» 
plea  to  the  person  could  be  pleaded  after  oyer.     TheloalCs  Dig. 
L  14.  c.  6.  and  that  a  precedent  of  such  a  plea  pleaded  without 
ojfer  was  to  be  found  in  Anion's  Entries  (a),  1  pi.  2. 

Cur.  adv.  vult. 
The  judgment  of  the  Court  was  this  day  delivered  by 
Eybe  Ch.  J.  On  looking  into  the  record,  it  appears  to  us 
that  the  plea  proceeds  upon  a  mistake  of  the  statement  of  the 
writ  in  the  declaration ;  it  supposes  the  writ  to  have  been  sued 
out  against  the  Defendant  by  the  name  of  Francis,  whereas 
the  plea  alleges  that  his  name  is  Samuel.  But  the  writ  as  re- 
cited at  the  head  of  the  declaration  is  not  against  Francis,  but 
against  Samuel;  it  is  that  Samuel  was  attached  to  answer; 
Samtie/ arrested  indeed  by  the  name  of  Francis;  the  arrest,  bow- 
ever,  is  not  the  operation  of  the  writ,  but  of  the  mesne  process^ 
which  is  out  of  the  question  after  appearance.  Now,  taking 
it  that  the  writ  is  recited  to  be  a  writ  against  Samuel,  the  plea 
only  affirms  the  writ:  taking  the  plea  to  amount  to  a  denial 
that  the  writ  was  against  Samuel,  and  an  averment  that  it  was 
against  Francis,  it  is  clear,  (without  entering  into  the  question 
of  oyer,  and  the  learning  on  that  subject,)  that  the  Defendant 
must  offer  in  some  mannerto  make  out  the  contents  of  the  mat" 
ter  of  record;  this  he  has  not  done,  mistaking,  as  we  suppose. 
the  import  of  the  recital  of  the  writ  in  the  declaration.  If  it 
be  said  that  the  writ  ought  not  to  have  been  so  recited,  it  may 
l>e  answered,  first,  that  is  not  now  the  question ;  and  secondly, 
there  is  no  reason  why  it  should  not  be  so  recited;  for  the  objection 
to  the  mesne  process  being  cured  by  appearance  in  the  true  namb, 
the  writ,  whenever  it  is  properly  called  for,  will  be  found  to  be  a 
writ  against  the  party  by  his  true  name,  1  n  the  case  of  Hole  v. 
Finch,  the  parties  being  probably  aware  how  easily  the  mistake 
in  the  mesne  process  would  be  rectified  upon  the  record  after  ap- 
pearance, applied  to  set  aside  the  mesne  process  for  irregularity. 
The  application  before  appearance  would  in  all  probability  have 
been  granted.  But  the  Court  refused  to  do  it  after  appearance^ 
find  intimated  that  the  mistake  might  be  cured  in  the  way  which 
I  have  mentioned.  The  case,  therefore,  comes  to  this,  thatso  long 

(«)  Vid.  itiam  Haitall's  Entr.  fo.  107.  objection  was  grounded  on  a  misnomer 

jp^ri^i  PUtuier,  1.  and  1  ^Ventworlh'B  in  Che  writ,  tlie  conrt  seemed  to  tliink 

S^fi*  pf  PUmd.  5.  58.  47.     However,  in  that  oyer  ahonid  have  been  crated. 
Jfiqk  T.  FtMckt  2  IfiU.  S9S.  where  t.'ie 


i^nnwer  to  the  wi^t  and  declaration.  Here,  as  I  h 
say«  no  more  than  the  writ  and  declaration  hav 
an  exception  to,  but  an  affirmation  of  the  Plaii 
ilig«  as  they  appear  upon  the  record.  The  plea, 
bad  and  wholly  unavailing,  we  think  the  judj 
perly  signed ;  but  as  the  case  is  involved  in  son 
may  be  right  to  let  the  party  in  to  plead  upon  ] 
'  On  a  subsequent  day,  however,  the  rule  was  d 
out  costs.  ^ 

Fdfr.  istb.  Collins  v.  Maktin  and  Othen 

If  if.  deposit  npnis  ^as  an  action  of  trover  for  two  bills  of  < 
bills  iDdoried  X  gjted  with  the  Defendants  under  the  fol 
B.  bit  baDker,  Stances :  The  bills  were  sent  by  the  Plaintiffs  to 
to  be  received  insales,  his  bankers,  indorsed  in  blank,  in  ordei 

when  due,  and  ,*',  ,  ,  j^i  -j^*,- 

ibe  latter  raise  by  them  when  due,  and  to  be  earned  to  bis  a< 
money  npon     bankers'  book  they  were  entered  short:  and  th( 

tben  by  pledf^*  "^ 

in^  them  wiUi  count  between  the  bankers  and  the  Plaintiff  w 
hinkw*'tnd  ^^^  latter.  The  Nightingales  being  in  want  of  n 
■IterwaVds  be-  the  bills  in  question,  among  others,  with  the  T 

ropt*  ^."cao-   ^^^^  ^^^^  bankers ;  and  gave  them  an  ackno wledj 

not  maiotaio     for  a  sum  of  money  received  upon  this  deposit* 

cTfor'tYe  ""^  S^^^  having  failed,  this  action  was  brought  to  r 

bills,  (a)  Eyre  Ch,  J.  before  whom  the  cause  was  tried  s 

sittings  after  Michaelmas  Term  1796,  finding  up 

there  was  no  evidence  to  fthew  that  the  Defen 

circumstances  under  which  the  bills  came  int 

the  Nightingales,  or  the  situation  of  the  acconn 

on/1   kViCk   Ploinliir    A\rut^ft^A  n  flAnBTIlf..     Tck  Bof-  oai 


Maitxv. 


IN  THB  Thirty-sbybnth  Ybar  OP  GEORGE  IIL  '64$ 

LCtors.    The  fallacy  upon  which  the  motion  to  set  aside  the       1797. 
onsuits  proceeds  is  this ;  that  bankers  are  to  be  taken  abso-      coluhb 
itely  as  factors  in  every  case.    To  that  extent^  however,  the     ^  •• 
ises  have  not  gone ;  though,  where  a  question  has  arisen  be- 
veen  the  assignees  of  a  banker  who  has  failed  and  his  customer, 
le  Courts  have  compared  the  banker  to  a  factor;  as  in  Zinck 
.  fVatker,  2  BL  1154.    The  analogy  does  not  hold  between 
ills  and  goods,  for  the  possession  of  goods  does  not  vest  the 
roperty,  since  the  transferree's  title  can  never  be  better  than  the 
"ansferrer's.  But  with  respect  to  bills  the  whole  property  in  them 
asses  by  indorsement;  and  it  is  immaterial  to  the  person  who 
ikes  a  bill  with  a  blank  indorsement,  whether  the  title  of  him 
:om  whom  he  takes  it  be  good  or  not.    This  distinction  has 
een  acknowledged  even  in  cases  where  the  title  to  a  bill  hai 
een  derived  to  the  holder  from  persons  who  obtained  it  by  find* 
ig  or  theft.  Grant  v.  Faughan,  3  Burr.  1516.  and  Miller  y.  Race, 
Burr.  462.  It  makes  no  difference  whether  the  conveyance  of 
bese  bills  was  absolute,  or  whether  it  was  only  sub  modo  as  to 
be  time  or  condition^  under  which  they  were  to  be  held.    The 
Uaintiff  having  parted  with  the  whole  property  in  the  bills,  and 
ut  them  into  the  hands  of  the  Nightingales  like  a  marked 
uinea  or  a  bank-note,  the  only  question  is.  Whether  the  De- 
sndants,  when  they  received  them  from  the  Nightingales,  paid 
valuable  consideration  for  them?   That  indeed  is  not  denied; 
»ut  the  exception  taken  is  to  the  mode  of  transfer.     In  fact,  the 
)efendant  discounted  the  bills  for  a  part  of  the  time  which 
hey  had  to  run,  the  Nightingales  reserving  to  themselves  the 
>ower  of  redemption.  In  the  case  of  Goldsmyd  and  Another  y» 
Haden  and  Another  in  Chanc,  13th  June  1796,  the  Plaintiffs,  who 
rere  brokers,  advanced  money  on  three  navy  bills  and  a  deposit 
»f  scrip;  and,  though  it  afterwards  appeared  that  both  navy 
nlh  and  scrip  were  left  by  the  Defendants  in  the  hands  of  the 
tarty  depositing,  for  a  particular  purpose,  and  were  not  his 
property,  but  the  property  of  the  Defendants,  yet  on  a  bill  filed 
n  equity,  it  was  referred  to  the  Master  to  take  an  account 
»f  what  was  due  to  the  Plaintiffs,  and  an  issue  at  law  was 
efused  by  the  Chancellor,  who  thought  the  question  too  clear 
o  be  disputed.     Now  as  navy  bills  pass  by  an  indorsement 
n  blank,  and  are  not  filled  up  till  the  holder  comes  for  the 
noney,  they  may  be  compared  to  bills  of  exchange  indorsed  in 
>lank  by  the  payee.  The  only  question  which  has  ever  arisen  in 
:ases  of  this  kind  has  been.  Whether  the  holder  came  honestly 
3y  the  bills?   As  in  HitUott's  Cast,  2iihomr,  236.  if  Crawley 

¥•  Crowther^ 
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1797.       w.  Crowiher,  2  Freem.267.  both  cited  by  Lord  Mansfield,  in  GmS 
r^^j^t^^     ▼•  Vaughan,  3  Burr.  1624.  and  Peacock  v.  Rhodes,  Doicg.  631 

V.  Shepherd  and  Heywood  Seij ts.  in  support  of  the  rule.  It  may  b# 

flABTiv.     admitted,  that  there  is  a  distinction  between  goods  and  XSk^ 
though  not  to  the  extent  contended  for.     Generally  speaking, 
the  property  in  goods  sold  does  not  pass  by  the  sale,  where  the 
vendor  is  not  entitled  to  sell ;  but  if  they  be  sold  in  market-overt, 
it  does,  because  the  sale  is  in  the  ordinary  course  of  trade.  So 
the  property  in  these  bills  did  not  pass  to  the  Defendants,  be- 
cause they  were  not  negotiated  in  the  ordinary  course,  and  theie^ 
fore  they  are  subject  to  the  same  restriction  as  goods.    It  is  true 
that  the  Nightingales  themselves  gained  such  a  property  in  these 
bill9  as  would  have  enabled  them  by  transfer  to  convey  the  ab- 
solute property  to  a  third  person :  but  they  were  not  entitled  to 
•deposit  them  with  a  third  person  by  way  of  pledge.    If  the  i^c^ 
tor,  who  has  a  lien  upon  goods  or  bills  of  his  principal,  cannot 
transfer  that  lien  to  another,  Daubigny  v.  Duval,  5  Term  Rep, 
SOA.  much  less  can  he  who  has  no  lien,  as  in  this  case,  create  a 
lien  in  his  transferree.    The  use  which  was  made  of  these  bills 
was  clearly  a  fraud  in  the  Nighiinga/eSt  to  whom  they  were  remit- 
ted for  safe  custody,  and  were  by  them  entered  short  in  their 
hooks.   An  attempt  has  been  made  to  liken  bills  of  exchange  to 
navy  bills  ;  but  in  Maclish  v,  Ekins,  Sayer,  73.  it  was  held,  that 
p,  navy  bill  would  not  pass  without  an  assignment.    The  n^o* 
tiability  of  any  instrument  depends  on  the  nature  of  the  instru- 
ment.  Now,  it  is  the  nature  of  a  navy  bill  to  be  passed  without 
any  indorsement,  and  therefore  it  is  the  usuaj  course  to  pledge 
them.     In  Ford  v.  Hopkins,  1  Salk.  283.  where  lottery  tickets 
had  been  lodged  with  a  banker  that  he  might  receive  the  money 
due  on  them,  it  was  held  that  he  could  not  exchange  them.  A 
bill  indorsed  in  blank  to  a  banker,  is  so  indorsed,  either  to 
enable  him  to  receive  the  amount,  or  to  assign  it  absolutely: 
third  persons  know  that  a  banker  has  these  two  powers,  bot 
they  also  know,  that  he  has  not  the  power  to  pledge.    If,  therer 
fore,  they  take  a  bill  from  a  banker  indorsed  in  blank  as  a 
pledge,  they  take  it  at  their  peril,  for  the  indorsement  is  not 
py en  prima  facie  evidence  of  a  right  to  pledge. 

Cur.  adv.  vuh* 
The  opinion  of  the  Court  was  this  day  delivered  by 
Eyre  Ch.  J.  We  are  all  of  opinion  that  this  Plaintiff  was  pro- 
perly nonsuited ;  and  that  there  ought  to  be  no  new  trial.   1  hare 
little  to  add  to  what  I  stated  to  be  the  ground  of  this  nonsuit  when 
I  pelade  my  report.  The  Counsel  for  the  Plaintiff  admitted  thai 

\2  the 
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the  bankers  might  have  sold  these  bills,  but  it  was  argued  that       1797. 
they  could  not  pledge  them ;  and  the  case  of  a  factor  pledging      coLLi«i 
the  property  of  his  principal,  was  urged  as  an  authority;  for  it  ». 

was  said,  that  bankers  have  been  considered  as  factors.  In  ques- 
tions between  bankers,  or  those  representing  them,  and  their 
customers,  they  have  been  considered  to  some  purposes  as  (actors 
or  in  the  nature  of  factors ;  upon  the  same  principle  as  in  other 
cases,  between  holders  of  bills  of  exchange,  and  acceptors,  or  the 
first  indorser  of  bills  payable  to  a  man's  own  order,  the  truth  of 
the  transactions  between  them  has  been  allowed  to  be  entered 
into  to  destroy  the  prim&  facie  consideration  of  a  bill,  the  sup- 
posed value  received.  Dut  no  evidence  of  want  of  consideration, 
or  other  ground  to  impeach  the  apparent  value  received,  was  ever 
admitted  in  a  case  between  such  an  acceptor  or  drawer,  and  a 
third  person  holding  the  bill  for  value.  And  the  rule  is  so  strict, 
that  it  will  be  presumed,  that  he  does  hold  for  value  until  the 
contrary  appears.  The  onus  probandi  lies  on  the  Defendant.  If 
it  can  be  proved  that  the  holder  gave  no  value  for  the  bill,  then 
indeed  he  is  in  privity  with  the  first  holder,  and  will  be  affected 
by  every  thing  which  would  affect  that  first  holder.  This  all 
proceeds  upon  an  argumentum  ad  hominem ;  it  is  saying,  you 
have  the  title,  but  you  shall  not  be  heard  in  a  Court  of  Justice 
to  enforce  it  against  good  faith  and  conscience.  In  strict  law, 
and  with  respect  to  third  persons,  bankers  do  not  at  all  resemble 
factors ;  nor  will  the  rule  that  factors  cannot  pledge,  apply  to 
the  case  of  a  banker  pledging  indorsed  bills.  That  rule  is 
grounded  on  the  strict  rule  of  property ;  the  goods  are  not  the 
factor's,  and  therefore  he  cannot  pledge  them.  He  may  sell 
them,  because,  though  they  are  not  his,  he  is  intrusted  to  sell 
them  for  his  principal.  He  manages  the  sale,  but  it  is  his  prin- 
cipal who  through  him  sells  them.  For  the  purpose  of  render? 
ing  bills  of  exchange  negotiable,  the  right  of  property  in  them 
passes  with  the  bills.  Every  holder  with  the  bills  takes  the  pro<» 
perty,  and  his  title  is  stamped  upon  the  bills  themselves.  The 
property  and  the  possession  are  inseparable.  This  was  necessary 
to  make  them  negotiable,  and  in  this  respect  they  differ  essen- 
tially from  goods  of  which  the  property  and  possession  may  be 
in  different  persons.  The  property  passing  with  the  possession, 
it  is  admitted  that  a  banker  who  receives  indorsed  bills  from  his 
customers  tq  be  got  in  when  due,  and  carried  to  his  account, 
may  discount  or  sell  them.  Why  may  he  not  pledge  them? 
Either  is  a  breach  of  the  confidence  reposed  in  him.    He  may 

sell  because  the  property  has  been  entrusted  to  I^ipi^-^and  he 

piajF 


S 


than  to  be  at  the  trouble  of  doing  bis  own  bus 
Per  Ctmam,  _  1 

^•*-  *^^  Walwyn  and  Others  v.  St.  Quin 

Notice  of  Doo-    A  ssuMPsiT  on  a  bill  of  exchaoge  drawn  b; 

C^by  Uie  AC-  "^^  ^^  ^°®  Deane,  by  whom  it  was  accepted, 
ceptorneedoot  Thomas,  by  whom  it  was  indorsed  to  the  Plaint 
ilrawer,  iHhe^  before  El/re  Ch.  J.  at  the  Westminster  sittings  i 
rf**'*i'7hr  ^^^°^  ^^^®'  '^^PP^^red,  that  the  bill  was  drai 
hands  of  the  date  the  indorser  who  had  placed  securities  on  i 
Ibriner;  though  ^q  j^jgg  money  in  the  hands  of  the  accepto 

have.    If  the   drawer  had  no  effects  in  his  hands ;  that  th< 

prolettfornoo-  P*^^  when  due,  was  protested,  but  no  notice  i 
payment  and  drawer  of  the  non-payment  till  four  days  aftc 
d?rwer!folbear  M^  last,  the  Plaintiffs  having  threatened  to 
to  toe  the  ac-  the  indorser  and  acceptor,  the  indorser  paid 
drawer  is  not  Plaintiff's  attorney,  which  the  latter  swore  wa 
thereby  dit-  '  only,  though  the  indorser  himself  gave  in  er 
afte/protes^  P^t  believed)  that  it  was  paid  upon  a  promii 
only,  If  the  ceedings  should  be  instituted  against  him  ;  th 
entitled  to  no-  having  received  a  letter  from  Mr,  Anneslei/,  i 
tice.  Seen*  be-  probability  of  the  acceptor's  beinjc  able   to  i 

fore  protest;  or  r  -^  *^      •        .  •  ?  -..  ' 

if  the  bolder  penod,  returned  an  answer  in  which  tbey  agre 
SJ^mX^ac/  him;  and  that  the  drawer  before  the  bill  fell 
ceptor  afWr  come  insolvent  and  assigned  over  his  effects 
Solder  receive*  quitted  the  usual  place  of  his  abode,  and  weni 
part-payment  ^nrhere.  The  jury  having  in  answer  to  quest 
hftmaviitinriJ  Lord  Chief  Justice,  found,  first,  that  the  bill 
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agreement,— -proceeded  under  his  Lordship's  direction  to  give  a       1797/ 
Tcrdict  for  the  Defendant;  hut  if  the  Court  should  be  of  opinion     ^^,.^^11 
that  the  Plaintiffs  were  entitled  to  recover,  then  the  verdict  to  be  «• 

entered  for  them  for  so  much  of  the  bill  as  was  unpaid.     Ac-  '^•^^"**"'*' 
cordingly  a  rule*iim  having  been  obtained  for  that  purpose^ 

Clayton  Serjt.  shewed  cause,  and  contended,  first.  That  if  any 
notice  to  the  drawer  of  non-payment  by  the  acceptor  was  ne- 
cessary, the  notice  given  in  this  case  was  too  late  and  therefore 
insufficient,  and  that  although  it  appeared  that  the  drawer  had 
no  effects  in  the  acceptor's  hands,  still  as  the  indorser  had,  no- 
tice was  not  to  be  dispensed  with;  for  that  the  ground  on  which 
it  had  been  dispensed  with  where  the  drawer  has  no  effects  iu 
the  hands  of  the  acceptor  had  been,  that  the  transaction  is  frau- 
dulent, there  being  nothing  to  represent  the  bill,  Bickerdike  V.t 
JBolman,  1  Term  Rep.  405. ;  and  that  although  in  this  case  the 
drawer  had  left  his  place  of  abode  before  the  bill  fell  due,  still 
notice  should  have  been  left  at  his  last  place  of  residence;  se- 
condly. That  the  holder  having  given  time  to  the  acceptor,  had 
thereby  discharged  the  Defendant,  for  even  admitting  notice  in 
this  case  not  to  have  been  necessary,  in  order  to  shew  that  the 
note  was  not  paid,  yet  it  was  necessary  for  the  purpose  of  shew- 
ing that  the  holder  looked  to  the  Defendant  for  payment  and 
meant  to  sue  him,  Tindall  v.  Brovm,  I  Term  Rep.  167.;  thirdly. 
That  the  defendant  was  discharged  by  the  Plaintiffs'  receiving 
part-payment  of  the  note  from  the  indorser,  Kellock  v.  Robinson, 
cor.  Eyre  Ch.  J.  Guildliall,  2  Str.  45.  and  Tassel  and  Another  v. 
Lewis,  cor.  Holt  Ch.  J.  N.P.  1  Ld.  Raym.  744. 

Shepherd  Serjt.  in  support  of  the  rule  insisted,  first.  That  the 
ground  on  which  it  had  been  held  necessary  to  give  notice  to 
the  drawer  of  non-payment  by  the  acceptor  was,  that  the  for- 
mer mioht  be  able  to  withdraw  those  effects  which  he  had 
placed  with  the  acceptor  to  answer  his  acceptance,  and  that 
Bickerdike  v.  Bolman  proceeded  on  this  principle ;  that  in  this 
case,  therefore,  the  drawer  having  no  effects  in  the  hands  of 
the  acceptor,  no  notice  was  necessary,  nor  if  necessary  could 
it  have  been  given,  the  drawer  having  left  his  place  of  abode ; 
secondly,  that  the  Defendant  was  not  discharged  by  the  in-* 
dulgence  given  to  the  acceptor,  for  that  is  only  a  discharge 
in  cases  where  notice  is  necessary ;  where  it  is  not  necessary 
the  drawer  is  not  discharged  but  by  an  express  renunciation 
on  the  part  of  the  holder,  of  his  right  to  sue  him,  Dtiig* 
tvaU  v.  Dunster,  Doug.  247.  and  Black  v.  Peele,  dt.  ibid.:  that 
although  those  were  cases  of  acceptors,  yet  that  the  drawer  after 

notice^ 


Sr*  QuiRTM. 
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1 797.       notice^  or  in  a  case  where  no  notice  is  required ,  stands  precisdf 
Walwtii     ^^  ^^^  •****^  situation  as  the  acceptor;  thirdly,  that  the  same 
v«  principle  might  be  applied  to  the  objection  of  the  Plaintifi 

having  received  part-payment  of  the  note  from  the  indorser, 
for  that  in  Johnson  v.  Keifson,  BuU.  N.  P.  27 1  *  erf.  3.  it  wu 
held,  that  the  receipt  of  part  of  the  iboney  from  the  acxseptoror 
indorser  without  notice  to  the  drawer  discharges  him,  but  thit 
with  notice  it  does  not ;  that  here,  therefore,  where  the  drawer 
was  entitled  to  no  notice,  a  receipt  of  part-payment  from  the 
indorser  would  not  discharge  him. 

Cur.  adv.  nt&. 
The  opinion  of  the  Court  was  this  day  delivered  by 
Eyre  Ch.  J.  In  this  case  we  did  very  little  more  at  ninprim 
than  establish  the  matter  of  fact  upon  which  the  points  of  law 
were  to  arise.  Many  have  arisen.  This  being  an  action  against 
the  drawer,  the  first  point  made  relates  to  the  want  of  notice  being 
given  to  him  of  the  acceptor*s  refusal  to  pay.  The  Plaintiffs  insiit 
that  it  was  not  necessary  to  give  this  notice  for  two  reasons: 
first,  because  the  drawer  had  no  eflPects  in  the  hands  of  the  ac- 
ceptor ;  and  secondly,  because  before  the  bill  became  due  lie 
had  left  his  place  of  abode,  and  the  holder  of  the  bill  did  not 
know  where  to  find  him.  If  the  first  reason  is  suflicient  we 
need  not  go  further.  The  jury  have  found  that  the  acceptor 
had  effects  in  account  with  the  payee.  But  the  true  fact  is, 
that  this  was  the  acceptor's  bill,  and  not  the  drawer's.  In  ai re- 
gular bill  transaction  the  drawing  by  J.  payable  to  B.,  or  pay- 
able to  jl.'s  own  order,  and  indorsing  the  bill  to  B.,  is  a  mode  by 
which  the  drawer  pays  a  sum  of  money  to  his  payee  or  indorsee 
through  an  acceptor.  The  transaction  in  this  case,  as  far  as  it 
had  pretensions  to  be  deemed  a  real  transaction,  was  a  mode  by 
which  the  acceptor  advanced  a  sum  of  money  to  the  payee,  and 
the  drawer  was  a  mere  instrument  of  the  acceptor.  This  is  re- 
versing the  order  of  things.  As  far  as  concerns  the  drawer,  it  is 
what  it  has  been  called,  a  mere  accommodation;  and  all  consi- 
deration of  effects  of  the  drawer  in  the  hands  of  the  acceptor  may 
be  laid  aside.  It  seems  clear,  that  notice  can  be  of  no  use  to  him; 
his  situation  being  this,  that  if  the  acceptor  does  not  pay  he 
must,  and  may  then  and  not  till  then  resort  to  the  acceptor  to 
be  re-imbursed  :  notice  therefore  can  amount  to  nothing,  for  his 
situation  cannot  be  changed.  If  there  be  any  case  in  w  hich  no- 
tice  should  be  dispensed  with,  surely  it  is  this.  Perhaps,  in- 
deed, it  ought  never  to  be  dispensed  with,  since  it  is  a  part  of 
the  same  custom  of  merchants  which  creates  the  dutyj  especially 

as 
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the  grounds  for  dispensing  with  itare  such  as  cannot  influence       1799. 
e  conduct  of  the  holder  of  the  bill  at  the  time  when  he  is  to     y^j^f^^rtn 
termine  whether  he  will  or  will  not  give  notice  ;  for  ninety-  •* 

le  times  in  a  hundred  he  cannot  know  whether  the  drawer  have 
have  not  effects  in  the  hands  of  the  acceptor^  or  for  whose  ac- 
mmodation  the  bill  was  drawn.  It  ha6,  however,  been  resolved 
many  cases  where  the  drawer  has  had  no  effects  in  the  hands 
the  acceptor,  that  notice  might  be  dispensed  with*  But  it  may 
)  proper  to  caution  bill-hplders  not  to  rely  on  it  as  a  genera, 
le,  that  if  the  drawer  has  no  effets  in  the  acceptor's  handd 
»tice  is  not  necessary.  The  cases  of  acceptances  on  the  faith  of 
insignments  from  the  drawer  not  come  to  hand,  and  the  case 
'  acceptances  on  the  ground  of  fair  mercantile  agreements,  may 
i  stated  as  exceptions ;  and  there  may  possibly  be  many  others* 
^here  the  drawer  has  no  effects,  and  has  no  fair  pretence  for 
:awing,  or  where  he  draws  without  having  effects  intended  to 
I  applied  in  payment,  and  only  for  the  purpose  of  raising 
oney  by  discount  for  himself,  and  a  fwrtiori  for  the  acceptor, 
hich  is  this  case,  it  is  fairly  deducible  from  the  cases  which  have 
sen  resolved,  that  notice  need  not  be  given.    And  this  makes 
unnecessary  to  inquire  whether  the  drawer's  absenting  him^ 
ilf  from  his  place  of  abode  before  the  bill  became  due,  will  ex- 
jse  the  want  of  notice.  The  second  point  necessary  to  be  con* 
dered  is,  whether  the  holder  of  the  bill  has  discharged  the 
raw^r  by  forbearing  to  proceed  against  the  acceptor  on  the 
pplication  of  Mr.  Anneslty.    Had  this  forbearance  taken  place 
efore  noting  and  protesting  for  non-payment,  so  that  the  bill  had 
ot  been  demanded  when  due,  it  is  clear  that  the  drawer  would 
ave  been  discharged :  it  would  have  been  giving  a  new  credit  to 
le  acceptor ;  and  the  holder  not  having  pursued  the  custom, 
lis  would  have  been  deemed,  as  between  the  holder  and  the 
rawer,  lache&sufficient  to  discharge  the  drawer.  But  after  pro- 
^st  (or  non-payment,  and  notice  to  the  drawer,  or  what  has  been 
eld  equivalent  to  notice,  a  right  to  sue  the  drawer  has  attached, 
nd  the  holder  is  not  bound  to  sue  the  acceptor:  he  may  there- 
3re  forbear  to  sue  him.     Is  then  the  answer  to  Mr.  Annesley^t 
Hter  more  than  mere  forbearance?    If  the  holder  enters  into  a 
ew  agreement  with  the  acceptor  for  securing  the  payment  of 
he  bill,  that  may  satisfy  the  bill  as  between  him  and  the  drawer, 
nd  may  be  considered  as  a  new  credit  to  the  acceptor.    There 
^as  in  this  case  a  treaty  for  such  security,  but  it  went  off.    Pro- 
posals for  a  security  bind  no  one  unless  they  caiv^be  made  use  of 
o  impute  laches :  and  after  the  protest  no  laches  can  be  imputed. 

The 
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1797.  The  last  pmiit  is.  that  the  holder  haTing  accepted  402. 6t.  firott 
Valwtii  ^®  payee  on  account  of  thia  bill,  the  drawer  is  thereby  dii- 
«.  _  charged.  I  do  not  recollect  that  this  point  was  urged  at  Nw 
Priui.  It  is  supposed  to  be  supported  by  the  authority  oTfcrj 
great  names.  In  Tatsel  Sf  Lee  v.  Lewii,  1  Ld.  Raym,  743.  the 
custom  of  merchants  was  stated  by  merchants  in  evidenceaswis 
then  the  course;  and  it  was  there  agreed  by  Holi  Ch.  J.  that  if 
the  indorsee  of  a  bill  accept  but  two-pence  from  the  acceptor,  he 
can  never  after  resort  to  the  drawer.  Kellock  v.  RobimoM,  2  Sir, 
745.  was  an  action  brought  by  the  indorsee  of  a  promissory  note 
against  the  indorser:  it  appeared,  that  the  Plaintiff  after  the  in- 
dorsement had  received  part  of  the  drawer  of  the  note,  and  it 
was  held  to  be  a  taking  upon  himself  to  give  the  whole  credit  to 
the  drawer,  and  absolutely  to  discharge  the  indorser;  so  the 
Plaintiff  was  nonsuited.  The  rule  in  both  cases  is  laid  down  in 
the  most  general  terms  without  qualification  or  exception,  and 
down  to  that  time  must  have  been  considered  as  settled  law.  Od 
the  other  hand,  there  is  in  Mr.  Justice  BuUer*8  Intraduciim  to 
the  Law  relative  to  the  Trials  of  Nisi  Prius  (a),  a  note  of  thecaie 
o(  Johnson  v.  Kenton  in  this  Court.  HiL  6  Geo.  3.  which  it 
probably  Lord  Bathurst's  own  note.  In  that  note  the  rule  ii 
stated  with  this  exception ;  "  unless  he  give  timely  notice  to  ds 
drawer  that  the  bill  is  not  paid :  For."  it  is  said.  "  where  a  man 
takes  part  of  the  money  only,  and  does  not  apprize  the  drawer 
that  the  whole  is  not  paid,  he  gives  a  new  credit  for  the  remainder. 
But  where  timely  notice  is  given  that  the  bill  is  not  duly  paid,  the 
receiving  part  of  the  money  from  the  acceptor  or  indorser  will 
not  discharge  the  drawer  or  other  indorsers :  for  it  is  for  their 
advantage  that  as  much  should  be  received  from  the  others  is 
may  be."  I  will  not  say  that  this  is  not  a  reasonable  qualifica- 
tion of  the  rule:  but  it  requires  some  further  investigation;  and 
the  rather  as  the  want  of  notice  recurs,  and  furnishes  the  appear- 
ance of  an  objection  to  the  application  of  that  case  to  the  case 
now  in  judgment.  That  case  supposes  timely  notice  to  have  been 
given  to  the  drawer  that  the  bill  is  not  paid,  in  our  case  we 
have  got  to  the  length  of  resolving  that  notice  is  dispensed 
with  for  one  purpose,  viz.  to  make  the  drawer  answerable. 
Will  it  follow,  that  in  respect  of  the  consequence  of  receiving 
part  of  the  money  from  the  acceptor  or  indorser.  accor£ng 
to  the  language  of  the  case  in  Mr.  Justice  Buller*n  book,  the 
notice  shall  also  be  dispensed  with?  This  would  be  carrying 
that  case  a  step  further  than  the  case  itself  goes ;  when,  perhapa 

(a)  P.tru  ti.  S. 

the 
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the  reason  why  notice  is  necessary  in  the  latter  instance  is  not  1797. 
the  same  as  in  the  former.  Notice  is  required  in  the  one  to  make  walwym 
the  drawer  responsible :  it  seems  necessary  in  the  other  to  pre-  _«• 
Tent  his  being  discharged  from  his  responsibility.  The  effect 
of  certain  circumstances  may  be,  that  he  may  become  respon- 
sible Mrithout  notice :  but  being  responsible,  is  not  his  responsi- 
bility to  remain,  or  be  discharged  in  the  same  manner  as  the  re- 
sponsibility of  any  other  drawer  who  is  made  responsible  by 
having  notice?  Giving  a  new  credit  to  the  acceptor  would  un- 
doubtedly discharge  a  drawer  made  responsible  without  notice. 
Then  is  not  the  receiving  a  part  of  the  money  considered  as  giving 
a  new  cred  i  t  ?  The  note  in  the  Introduction  to  the  Law  of  Nisi  Prius 
(cr)  says,  the  indorser  is  discharged  because  ''the  indorsee  has 
made  his  election  to  have  his  money  from  the  **  drawer."  This  is 
not  very  intelligible.  In  Kellock  v.  Robinson  (6),  the  reason  given 
is,  that  the  holder  takes  upon  himself  to  give  the  whole  credit  to 
the  drawer,  in  one  respect  the  two  notes  in  Lord  Raymond  and 
Strange  are  imperfect;  namely,  that  they  do  not  state  whether 
the  money  was  received  before,  or  at  the  time  when  the  bill  be- 
came payable,  or  whether  after  protest,  and  perhaps  notice  also, 
when  the  rights  of  the  holder  had  attached.  In  the  latter  case 
possibly  a  payment  in  part  might  be  received  from  one  without 
prejudice  to  the  right  to  proceed  against  another  forwhat  remains 
unpaid,  upon  the  ground  stated  by  Mr.  J.  Buller,  that  it  is  for  the 
interest  of  all  who  are  liable,  that  as  much  should  be  received  as 
can  be  got.  And  doubtless  receiving  part  is  a  different  thing 
from  taking  a  security  for  the  whole.  The  party  gives  no  credit 
in  respect  of  what  he  actually  receives,  and  as  to  what  remains 
unpaid,  he  is  in  the  same  situation  as  he  was  in  before.  The 
fact  sworn  to  by  Thomas  the  indorser,  in  opposition  to  the 
Plaintiflfs  attorney,  if  it  had  been  believed,  would  have  saved 
the  trouble  of  discussing  this  part  of  the  case.  He  swore  that 
it  was  agreed  that  in  consideration  of  40/.  55.  to  be  paid,  the 
holders  would  proceed  no  further  on  the  bill.  This  must  have 
discharged  the  drawer.  But  the  attorney  swore,  and  the  jury 
found,  that  the  money  was  received  generally  on  account  of  the 
bill.  We  come  now  to  a  very  material  consideration.  Of  whom 
was  the  money  received?  The  answer  is,  of  the  payee;  that  is,  it 
was  paid  by  an  indorser  to  his  indorsee,  to  whom  he  was  respon- 
sible. But  one  indorser  may  pay  the  whole  money  due  upon  a 
bill  to  another  indorser  without  satisfying  the  bill  as  between  him 

<«)  P.  S7S.  where  Kellock  v.  Robinnm  is  referred  to.      (b)  As  reported  io  S  Sir.  745. 

VOL.  r.  V  u  and 


ACCoraiDg  lo  me  yery  perpif  xeu  repur^  ui  cue  c 
Kenyon,  in  2  fVih.  262.  (a),  the  first  indorsee  < 
bill  for  1000/.  after  receiving  232/.  from 
indorsed  it  to  him,  and  getting  back  the  bill  f 
whom  he  had  indorsed  it  for  value,  and  to  wl 
the  money,  recovered  the  whole  lOOO/.  against 
on  a  motion  for  a  new  trial  the  verdict  was 
1 1  very  rightly.     It  was  nothing  to  the  drawer  b< 

arranged  the  business  among  themselves.  Th 
supposed  to  be  an  ingredient  in  the  case  in  Mr 
note  did  not  arise.  It  was  assumed  that  thed 
The  question,  as  far  as  I  can  collect  it,  was, 
^orsee  should  recover  the  whole  1000/.  against  tl 
received  232/.  upon  the  bill  from  the  first  inc 
exactly  our  case :  and  it  was  held  that  he  shoal 
recover  for  the  first  indorser  the  232/.  which  tb 
•and  that  the  Dcfendantn^ould  have  no  reason  i 

!  he  only  paid  what  we  ought  to  pay.     If  the  ac 

i  any  thing  on  account  of  the  bill,  it  had  bee: 

much  of  the  bill  would  then  have  been  satisfied 
the  residue  only  could  be  recovered  against 
According  to  the  two  notes  in  Ld.  Raymond  and 

I  -could  have  been  recovered  in  that  case  against  i 

they  are  very  short  notes ;  and  possibly  the  rul 

{  meant  to  be  laid  down  only  in  respect  of  paym 

when  the  bill  is  demanded.     But  whether  thi 

I  they  do  not  apply  to  this  case;  for  they  bo 

holder  receiving  a  part-payment  of  the  acceptor 
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case  now  in  judgment  is  a  case  where  an  indorser  has  accepted       1797. 
a  part  of  the  bill  from  his  indorsee,  which  in  reason  and  justice,     walwyw 

and  according:  to  the  constant  course  of  business,  and  upon  the  »• 

St  QuiMTiit 
authority  of  the  case  of  Johnsonv.  Kenyan,  will  not  prevent  the 

whole  bill  from  being  recovered  against  the  drawer. 

The  verdict  is  therefore  to  be  entered  for  the  Planitiff,  who 
as  he  is  certainly  not  connected  with  the  first  indorser,  will  of 
course  be  content  with  the  balance  due  to  him. 

Per  Curiam,  Postea  to  the  Plaintiff. 

English  ?.  Dwrlty,  tVol.  p.  61. 


Mr.  Justice  Buller  was  absent  the  whole  of  this  Term  from 
indisposition. 


END    OF    HILARY    TERM. 


Doe  ex  dem.  Gertrude,  Baroness  Dacre,  v.  Mary  Jane 

Roper  Dowager  Lady  Dacre. 

The  Judgment  of  the  Court  in  this  case  {ante  250.)  was  af- 
firmed by  the  Court  o(  King*s  Bench.  (See  8  Term  Rep.  112.) 

Clifton  v.  Gerrard. 

The  Judgment  of  the  Court  in  this  case  {ante  522.)  was 
reversed  by  the  Court  of  King's  Bench.  (See  7  Term  Rep.  676.) 

GooDTiTLE  on  the  several  demises  of  Holford,  Jervoisr, 

and  Cave,  Bart.  v.  Otway. 

The  Judgment  of  the  Court  in  this  case  (ante  676.)  was  af- 
firmed by  the  Court  of  King's  Bench.  (See  7  Tenn  Hep.  399.) 
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ABATEMENT, 

See  CoMMOK,  No.  1. 

MlSMOITER,  No.  1>  2,  3,  4. 

ACTION  OK  THE  CASE, 

See  Market,  No.  1. 
Nuisance,  No.  1. 
Pleading,  No.  24. 

1 .  A  N  action  on  the  case  to  recover  da- 
jl\  mages  against  the  lessor  of  the 
Plaintiff  in  a  vexatious  ejectment  is  not 
maintainable.  Purton  v.  Honnor^  H, 
38  Geo.  3.  Page  205 

2.  An  action  on  the  case  will  not  lie  against 
a  party  suine  out  a  writ  if  he  neglect  to 
countermand  it  after  payment  of  the 
debt.  Shiehel  v.  Fairbain  and  Another ^ 
E.  39  Geo.  3.  388 

3.  At  least  unless  malice  be  averred,    ib. 

ADMINISTRATION, 

1.  The  administratrix  of  an  executor  can- 
not sue  for  the  double  value  of  lands 
held  over  after  a  notice  to  quit  under  a 
demise  from  the  testator  contrary  to 
4  Geo.  2.  c.  28.  without  taking  out 
administration  de  bonis  non.  Tingrey 
Widow  V.  Broum,  Trin.  38  Ceo.  3. 

310 


2.  Even  though  the  tenant  has  attorned  to 
her.     Trin.  38  Geo.  3.  Page  310 

ADMINISTRATOR, 
See  Executor  and  Adm ikisthator. 

ADMIRALTY, 
&e  Frier,  No.  I. 

AFFIDAVIT, 

1.  The  Court  of  C.  B.  will  never  allow 
a  supplemental  affidavit  except  to  ex- 
plain an  ambiguity  in  the  original  affi- 
davit.  Green  v.  Redihaw,  E.  38  Geo.  3. 

227 

2.  A  rule  was  discharged  becansa  the  af- 
fidavit on  which  the  rule  Nisi  was  ob- 
tained, was  not  intitled  in  au^  Court, 
the  words  "in  the"  only  bemg  pre- 
fixed.   Osbarn  v.  Tatum,  E.  38  Geo.  3. 

271 

3.  An  affidavit  to  found  a  rule  for  staving 
proceedings  on  a  bail-bond,  should  be 
mtitled  in  the  action  against  the  bail. 
Roberts  v.   Giddins,  M.  39  Geo.  3. 

337 

AFFIDAVIT  TO  hold  to  BAIL, 

See  Bank  act.  No.  1,  2. 

Practice,  No.  8, 9,  10. 
1.  An  affidavit  to  hold  to  bail  made  by  a 
third  person  need  not  state  a  connec- 
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tiOQ  between  the  deponent  and  the 
Plaintiff.  Pieters  and  Another  v.  Luyt^ 
jeSf  E.  37  Geo.  3.  Page  3 

2.  If  an  affidavit  to  bold  to  bail  be  inti- 
titled  "  A.  B.  Plaintiff,  and  C.  D.  De- 
fendant,** it  is  bad,  and  the  Defendant 
may  be  discharged  on  entering  a  com- 
mon appearance.  Hollii  v.  Brandon^ 
E.  37  Geo.  3.  36 

3.  An  affidavit  to  hold  to  bail  made  in  /re- 
land  only  two  days  after  the  passing  of 
the  bank  aot,  37  Geo.  3.  c  45.  was  held 
bad  as  not  complying  with  its  provi- 
sions.   Stewart  v.  Smith,  M.  33  Geo.  3. 

132 

4.  And  a  supplemental  affidavit  was  re- 
fused, ib. 

5.  Bailable  process  was  sued  out  previous 
to  the  passing  of  37  Geo.  3.  c.  45.  which 
regulates  the  form  of  the  affidavit  to 
hold  to  bail ;  this  process  was  renewed 

.  >  four  several  times  without  anv  new  affi* 
.  ^  davit*  and  the  fourth  renewal  on  which 
the  Defendant  was  arrested,  was  sub- 
sequent to  the  passing  of  the  above 
^ct;  and  held  no  objection  to  such 
process  that  it  was  founded  on  an  affi- 
davit not  complying  with  the  37  Geo.  3, 
c.  45.  Crooksy  One,  Sf€.  v.  Holditch,  AT 
38Gtfo.  3.  176 

6.  If  an  affidavit  to  hold  to  bail  be  inti- 
tled  it  is  bad.  Green  v.  RedshaWy  E. 
38  Geo.  3.  227 

7.  An  affidavit  to  hold  to  bail,  stating  that 
/.  S.  has  made  no  tender  to  pay  in 
notes  of  the  Bank  oi England,  excludes 
the  possibility  of  any  other  person  hav- 
ing tendered  for  him,  and  sufficiently 
complies  with  37  Geo.  3.  c.  45.  s,  9. 
Wyatt  and  Others  v.  Smee,  M.  39  Geo.  3. 

344 

8.  An  affidavit  to  hold  to  bail,  stating  the 
Defendant  to  be  indebted  **  for  da- 
mages awarded^  and  for  costs  and  ex- 
pences  taxed  and  allowed,"  is  suffi- 
ciently certain,  for  it  will  be  inferred 
that  the  award  and  taxation  were  such 
as  will  support  the  action.  Jenkins  v. 
Lcttc,  H.  39  Geo.  3.  365 

AGENT, 

See  Insuratice,  No.  6.  8. 
NuisAMCE,  No.  K 


AGREEMENT, 

See  Frauds,  Statute  of.  No.  3. 
Pleading,  No.  18. 

ALIEN,  Ehemt, 

See  Practice,  No.  21. 

1.  A  native  of  a  foreign  state  in  amity 
with  this  country  taken  in  an  act  of 
hostility  on  board  an  enemy's  fleet, 
and  brought  to  England  as  a  prisoner 
of  ijrar,  is  not  disabled  from  suing  while 
in  confinement  on  a  cootract  entered 
into  as  a  prisoner  of  war.  Spareur 
burgh  V.  Bannatyne,  Af.    38  Geo.  3. 

Page  163 

AMENDMENT, 

See  Bail  Price,  No.  1. 

CouMOK  Recovery,  No.  3. 
Evidence,  No.  1. 
Verdict.  No.  }. 

1.  Though  there  be  not  fifteen  days  be- 
tween the.  teste  and  return  of  a  capias, 
yet  it  is  amendable.  Dauis,  Oxe,  ift. 
Assignee  of  the  Sheriff,  v.  (hoem  and 
Another,  llf.  39  G.  3.  342 

2.  One  obligee  in  a  joint-bond  having 
sued  out  a  capiat  against  the  obligor, 
and  taken  a  recognisance  of  bail  in  his 
own  name  only,  afterwards  sued  cot 
an  original  in  the  name  of  both  obli- 
gors, and  then  applied  to  the  Court  to 
amend  both  the  capias  and  recogni- 
zance; the  Court  granted  the  former 
but  refused  the  latter.  Tabrum  v. 
Tenant,  E.  36  Geo.  3.  4Sl 

AMERICA, 

See  Subject,  No.  1,  2. 
Trade,  No.  1,  2. 

ANNUITY, 

See  Costs,  No.  9. 

1.  If  an  annuity  deed  contain  a  proviso 
that  the  grantor  shall  repurchase,  the 
memorial  of  such  deed  must  state  the 
proviso  and  the  terms  and  conditions 
of  redemption :  if  it  only  refer  to  the 
deed,  and  state  the  annuity  to  be  re- 
deem able  *^  on  such  notice,  terms,  and 
conditions  as  are  therein  expressed," 
it  does  not  sufficiently  comply  with  the 

l7(?*o. 
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17  Geo.  3.  c.  26.  «.  1.    ex  parte  Ansell 
and  Another,  T.  37  Geo.  3.       Page  62 

2.  If  any  part  of  the  consideration  of  an 
annuity  be  paid  in  country  bank  notes, 
the  dates  and  times  of  payment  must 
be  set  out  in  the  memorial  under  17 
Geo.  3.  c.  26.  Morris  v.  Wall,  H, 
38  Geo.  3.  208 

3.  An  annuity  memorial,  stating  that  the 
consideration  money  was  paid  toA,  B. 
and  C  "some  or  one  of  them/*  is  bad: 
though  it  appear  that  the  money  was 
paid  on  the  day  on  which  the  deed  was 
executed  by  them  all.  Vaux  v.  Ansell, 
E.  38  Geo.  3.  224 

4.  If  several  persons  who  have  purchased 
annuities  of  A.  agree  to  give  up  those 
annuities  on  receiving  a  certain  sum  of 
money,  and  a  bond  payable  at  a  future 
day,  they  retaining  their  annuity  secu- 
rities till  the  bond  becomes  payable, 
the  Court  cannot  under  17  Geo.  3. 
c.  26.  order  any  of  the  securities  so  re- 
tained to  be  delivered  up  though  thev 
may  be  void.  Sir  Harry  Goriny,  Bart. 
V.  Welles,  Clerk,  E,  39  Geo.  3.         395 

5.  At  least  not  unless  the  creditors  at- 
tempt to  set  them  up  again  as  annuity 
securities  on  non-payment  of  the  stipu- 
lated sum,  or  the  bond  proving  bad.  ib. 

6.  Semb.  That  after  payment  of  the  mo- 
ney and  delivery  of  the  bond  to  the 
creditors,  their  debt  is  satisfied,  whe- 
ther the  bond  prove  good  or  bad.      ib. 

1.  If  a  bond  and  warrant  of  attorney  given 
to  secure  an  annuity,  be  no  otherwise 
noticed  in  the  memorial  than  by  way 
of  recital  in  the  annuity  deed  which  is 
set  out,  it  is  not  a  sufficient  compliance 
with  17  Geo.  3.  c.  26.  Van  Braam  v, 
Isaacs,  T.  39  Geo.  3.  451 

8.  Nor  can  the  Court  refuse  to  interfere 
on  the  ground  of  eighteen  years  having 
elapsed  since  the  grant,  and  the  grantee 
being  dead.  ib, 

9.  The  Court  cannot  order  an  annuity 
bond  to  be  delivered  up  to  be  cancelled 
for  want  of  a  memorial,  pursusmt  to 
17  Geo.  3.  c.  26.  though  it  be  void  by  * 
the  iirst  section  of  that  act.  Symonds 
et  Ux  V.  Coboume,  E.  36  G.  3.        482 

1-0.  Qtt.  Whether  in  such  a  case  they  would 
stay  proceedings  oq  the  bond?         ih. 


APPEARANCE, 
See  Bail. 

Practice,  No.  23. 

APPURTENANCES, 
i&e  Devise,  No.  1,  2,3. 
Way,  Right  of.  No.  1. 

ARBITRATION, 
See  ATTivciiMENT,  No.  2,  3. 
Costs,  No.  1.  5. 
Practice,  No.  5.  7. 43. 

1 .  The  Court  will  not  set  aside  an  award 
on  the  ground  of  the  witnesses  not 
having  been  examined  on  oath,  if  no 
such  objection  was  made  at  the  time 
of  their  examination.  Ridoat  v.  Pye^ 
M.  38  Geo.  3.  Paat  &I 

2.  It  is  no  ground  for  setting  aside  an 
award  that  one  of  the  Defendant's  wit- 
nesses was  re-examined  by  the  arbi- 
trator after  the  evidence  was  closed  on 
both  sides,  and  the  Plaintiff's  attorney 
gone,  though  by  a  different  testimony 
from  what  he  gave  at  first  the  arbitra7 
tor's  opinion  were  influenced.  AtkxMon 
V.  Abraham,  M.  38  Geo.  3.  176 

3.  Unless  such  re-examination  appear  to 
have  been  brought  about  by  the  manage, 
ment  of  the  Defendant's  attorney.     t6. 

ASSIGNMENT, 

1.  There  is  no  fraud  in  the  assignee  of  a 
term  assigning  over  his  interest  to  whom 
he  pleases,  with  a  view  to  get  rid  of 
the  lease,  although  such  person  neither 
takes  actual  possession  nor  receives  the 
lease.  Taylor  v.  Shum  aiid  Otheri,  E^ 
37  Geo.  3.  21 

ASSUMPSIT, 
See  Money  had  and  received. 

ATTACHMENT, 
See  Costs,  No.  5. 
Execution. 
Practice,  No.  5. 
Prisoner,  No.  5. 
Venditioni  exponas,  No.  1. 
1.  Where  a  rule  to  bring  in  the  body 
expires  on  the  last  day  in  the  Term, 
the  Plaintiff  may  at  the  rising  of  the 
Court  on  that  day  move  for  an  attach- 
ment for  not  bringing  the  body  into 

u  u  4  Court, 
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Courty  and  such  attachment  may  issue 
on  the  following  day  provided  bail  shall 
not  then  be  perfected,  or  the  Defendant 
rendered  in  discharge  thereof.  Reg, 
Gen.  Trim.  SB  Geo.  3.  Page  312 

2.  An  attachment  for  non-payment  of  a 
sum  of  money  pursuant  to  an  award, 
cannot  issue  before  a  personal  demand 
has  been  made.  Brandon  v.  Brandon^ 
E.  39  Geo.  3.  394 

3.  Even  though  the  time  and  place  for 
the  payment  of  the  money  be  specified 
in  the  award.  df. 

4.  No  rule  for  an  attachment  shall  be  ab- 
solute in  the  first  instance.  Chaunt  v. 
Smart,  E.  36  Geo.  3.  477 

5.  Except  for  non-payment  of  costs  upon 
the  prothonotary*s  allocatur,  ib. 

ATTORNEY, 

See  Courts,  No.  5. 
'    Practice,  No.  32. 

1.  The  Court  will  not  discharge  an  attor- 
ney on  a  common  appearance,  unless 
he  shew  that  he  has  practised  within 
the  space  of  a  year.  Dyson  v.  Birch, 
One,  ^c.  E.  37  Geo.  3.  (  Vid.  et  Brooke 
V.  Bryant,  7  Term  Rep.  25.)  4 

2.  Qu,  If  he  should  not  also  state  that  he 
has  had  a  certificate  under  25  Geo.  3. 
c.  80.  within  that  time  ?  5 

3.  Delivery  of  an  attorney's  bill  is  con- 
clusive evidence  on  a  taxation  by  the 
prothonotary  against  an  increase  of 
charge  in  a  subsequent  bill  on  any  of 
the  items  contained  in  the  first,  and 
strong  presumptive  evidence  against 
any  additional  items.  Lover idge  v. 
Botham,  E.  37  Geo.  3.  49 

4.  One  admitted  an  attorney  of  C.  B. 
(unless  an  attorney  of  K.  B.  or  Soli- 
citor of  Chancery  or  Exchequer)  must 
file  his  articles  of  clerkship  with  the 
secondary,  together  with  affidavits  of 
execution,  due  service  and  notices. 
Regula  Generalis,  T.  37  Geo.  3.        90 

ATTORNMENT, 
Sec  Administration,  No.  2. 

AVOWANT, 
See  Replication,  No.  1,  2. 


AVOWRY, 
See  Costs,  No.  7,  8. 

AUCTION, 
See  Frauds,  Statute  of.  No.  2. 

AUDITA  QUERELA. 

iSS?e  Bankrupt,  No.  II,  12,  13. 

1 .  The  Court  will  always  give  relief  ia  a 
summary  way,  where  a  party  would  be 
intitled  to  it  on  an  auditd  querelL  Ut- 
ter, One,  jrc.  v.  Mundell,  E,  39  Gto.  3. 

Page  427 

AUTHORITY, 

1.  Ff  a  power  of  a  puhlic  nature  be  com- 
mitted to  several  who  all  meet  for  the 
purpose  of  executing  it,  the  act  of 
the  majority  will  bind  the  minority. 
GrindUy  and  Another  y.  Barher  aid 
Others,  E.  38  Geo.  3.  229 

AWARD, 

See  Arbitration. 

B 

BAIL, 

See  Affidavit  to  hold  to  bail,  No.  2. 
Attorney,  No.  1. 
Bail  Bond. 
Bankrupt,  No.  10. 
Foreign  Laws,  No.  I. 
Pleading,  No.  21,  22,  23. 

1.  The  Court  will  not  discharge  a  De- 
fendant on  a  common  appearance  un- 
der the  34  G.  3.  c.  9.  s.  7.  on  the 
ground  of  the  Plaintiff's  residence  in 
Holland,  Pieters  and  Another  v.  Luyt- 
jes,  E.  37  Geo.  3.  1 

2.  A  French  woman  and  her  husband  come 
over  lo  England,  the  husband  gives  her 
a  power  of  attorney  to  transact  his 
business,  and  goes  to  Hamburgh,  she 
cohabits  with  another  man,  and  trades 
on  her  own  account  with  the  Plaintiff 
by  whom  she  is  arrested :  under  these 
circumstances  the  Court  will  not  dis- 
charge her  on  a  common  appearance  on 
the  ground  of  her  coverture,  although 
the    Plain tifi^   appear    to    have  been 

acquainted 
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acquainted  with  it.     De  Gaillan  v.  V, 
H.  L'Aigle,  E.  37  Geo.  3.  Page  8 

3,  It  is  no  objection  to  bail  that  they 
are  indemnified.  Neat  v.  Alletiy  E, 
37  Geo.  3.  21 

4,  Where  bail  are  opposed  and  rejected 
and  the  Defendant  is  surrendered  on 

I    the  next  day,  he  may  justify  new  bail 
without  paying  the  costs  of  the  former 
opposition.      Holward  v.  Andri,    E. 
'    37  Geo.  3.  32 

'5.  If  the  principal  be  surrendered  within 
'    four  days  after  the  return  of  that  writ, 
^ '  in  which  there  is  an  effectual  proceed- 
ing, it  is  sufficient.     Thus,  if  bail  be 
served  with  process  on  his  recognizance, 
and  die  before  the  quarto  die  post,  and 
^    fresh  process  issue  against  his  execu- 
tors, they  have  until  the  quarto  die  post 
'  of  the  second  writ  to  surrender  the 
principal.    Meddowscrojl,  One^  S^c.  v. 
Sutton  and  Another,  T.  37  Geo.  3.     61 
».   Bail  are  not  permitted  to  justify  who 
have  been  indemnified  by  the  Defend- 
ant's attorney.  Reg.  Gen.  //.  37  Geo.  3. 

103 
'.  The  Court  rejected  bail  who  had  re- 
ceived a  verbal  promise  of  indemnity 
from  the  Defendant's  attorney,  but  gave 
time  to  put  in  fresh  bail.  Greendlt  v. 
Hapley,  M.  33  Geo.  3.  103 

=4.  Where  bail  in  C.  B.  is  taken  under  a 
judge's  order,  each  of  the  bail  is  liable 
to  double  the  sum  ordered,  as  well  as 
to  double  the  sum  sworn  to,  when 
taken  by  affidavit.  Dahl  v.  Johnsofi, 
.    H.  38  Geo.  3.  205 

^.  The  Court  will  not  permit  a  Defend- 
^  ant  to  justify  bail  after  an  action  for  an 
"^  escape  commenced  against  the  She- 
riffy  who  has  neglected  to  take  a  bail 
"    bond.    Wehh  v.  Matthew,  E.  38  Geo.  3. 

225 
_ ,  0.  It  is  unnecessary  to  give  bail  in  error 
'  on  a  iudgment  in  debt,  unless  it  ap- 
^  pear  that  the  action  was  brought  on  a 
■;.  specific  contract.  Abtett  v.  Ellis,  E. 
^    SB  Geo.  3.  249 

^  1 .  If  a  Defendant  be  arrested  by  pro- 
"^  cess  of  J(.  B.  and  removed  by  habeas 
*  corpus  to  C.  B.  he  may  put  in  and  jus- 
-  tify  bail  in  either  Court.  Knowlys  and 
=*  Another  v.  Heading,  Trin.  38  Geo.  3. 
■*  311 


12.  Bail  were  allowed  to  justify  after  the 
rule  on  the  Sheriff  to  bring  in  the  body 
had  expired,  on  payment  of  the  costs 
of  the  opposition.  Weddall  v.  Berger^ 
M.  39  Geo.  3.  Page  325 

13.  If  a  man  carry  on  his  business  at  a 
lodging  in  one  place,  and  keep  a  house 
at  another,  notice  of  bail  describing 
him  as  of  the  former  place  is  sufficient. 

ib. 

14.  The  Court  allowed  the  Defendant  to 
justify  bail  after  an  attachment  had  is- 
sued against  the  Sheriff,  but  g^ve  leave 
to  the  Plaintiff  to  oppose  them  without 
prejudice.  Williams  v.  Waterfield,  Mm 
39  Geo.  3.  334 

15.  Where  bail  are  regularly  put  in  and 
excepted  to,  the  Defendant  need  not 
describe  them  in  his  notice  of  justifica- 
tion. England  v.  Kerwan,  M.  39GeQ.  3. 

335 

16.  The  Court  will  not  discharge  a  De- 
fendant on  a  common  appearance  on 
the  ground  of  infancy.  Madox  y.  Eden, 
E.  36  Geo.  3.  480. 

17.  A  Defendant  cannot  enter  into  the 
recognizance  of  bail.  Reg,  Gen.  E. 
36  Geo.  3.  6d0 

18.  But  each  of  his  bail  shall  bind  himself 
in  double  the  sum  sworn  to.  f6. 

BAIL  BOND, 
See  Practice,  No.  8. 

1.  If  a  Defendant  surrender  himself,  it 
is  a  sufficient  performance  of  the  con- 
dition of  the  bail  bond  without  putting 
in  bail.  Maddocks  and  Another  ?•  BM- 
cock,  M.  39  Geo.  3.  325 

2.  But  he  must  give  notice  of  such  sur- 
render, ib.  ibm 

3.  If  bail  be  put  in  without  any  descrip- 
tion, one  of  whom  proves  to  be  clerk 
to  an  attorney,  and  the  other  a  person 
in  a  low  situation,  Plaintiff  may  take 
an  assignment  of  the  bail  bond.  Fen" 
ton  V.  Ruggles  M.  39  Geo.  3.  366 

BAIL  PIECE, 

1 .  The  Court  will  give  leave  to  amend  a 
misnomer  in  the  bail  piece.  Andex^iim 
V.  iVoaA,  K  37  Geo.  3,  31 

BANK 
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BANK  ACT, 

See  Affidavit  to  hold  to  bail,  No.  5.  7. 
Practice,  No.  9,  10. 

1.  All  affidavit  to  hold  to  bail  made  in 
Ireland  two  days  only  after  the  passing 
of  37  Oeo,  3.  c.  45.  having  omitted  to 
comply  with  the  provisions  of  that  act, 
a  common  appearance  was  allowed. 
Stewart  v.  Smith,  M,  38  Geo.  3. 

Page  132.  n, 

2.  And  a  supplemental  affidavit  was  re- 
fused, ib, 

BANKER, 

See  Consignments. 
Partners,  No.  I,  2. 
Bills  of  Exchange,  No.  3. 

BANKRUPT, 

See  Composition,  Deed  of,  No.  1 . 
Costs,  No.  1 . 
Partners,  No.  1,  2. 
Prisoner,  No.  2, 3. 

1.  If  an  order  for  the  delivery  of  goods 
in  the  bands  of  a  third  person  be  given 
to  an  uncertificated  bankrupt  in  pay- 
ment of  a  debt  accrued  subsequent  to 
his  bankruptcy,  he  may  maintain  tro- 
ver for  them.  Fowler  v.  Down,  E, 
37  Geo.  3.  44 
(  Vid,  et.  Webb.  v.  Fox,  7  Term  Rep.  39 1 .) 

2.  If  the  furniture  of  a  coffee-house  be 
taken  in  execution  by  a  creditor,  and 
without  being  removed  be  let  by  him 
to  the  keeper  of  the  coffee-house,  who 
becomes  bankrupt  while  in  possession 
of  it,  the  assignees  may  seize  it  under 
the  21  Jac.  1.  c.  19.  s.  1 1.  Ling  ham  v. 
Biggs  and  Another,  T.  37  Geo.  3.     82 

3.  If  a  man  be  the  reputed  owner  of 
g^ods,  and  appear  to  have  the  order 
and  disposition  of  them,  he  must  be 
understood  to  have  taken  upon  himself 
*'  the  sale,  order,  and  disposition," 
within  the  meaning  of  21  Jac.  1.  c.  19. 
s.\\.  87 

4.  Possession  of  chattels  with  nothing  to 
oppose  it,  is  always  evidence  of  owner- 
ship; but  such  evidence  as  may  be  op- 
posed, ib.  88 

5.  il*f  A  dyer,  having  purchased  a  plant 
of  B.^  and  bein'j  unable  to  pay  the 


purchase-money,  resold  it  to  JB.|  «)io 
never  took  actuRl  possession,  hut  de- 
mised it  to  him  for  three  years;  doring 
that  time  A.  became  bankrupt,  ind  tlie 
assignees  having  seized  the  plant  m  his 
possession  under  21  Jac.  !.•  it  was  yd 
a  good  defence  to  an  action  of  tio- 
ver  brought  against  them  by  B.  Bry- 
son  V.   Wylie,  H.   24  Geo.  3.  B.  H 

Fagt  83.  %. 

6.  If  any  one  of  the  creditors,  thongii 
without  the  privity  of  the  banknipt, 
be  induced  by  money  to  sign  the  cer- 
tificate, it  is  void.  Holiand  v.  Pel- 
mer,  M.  38  Geo.  3.  95 

7.  If  a  Plaintiff  become  bankrupt  aAer  i 
nonsuit  at  Nisi ''  PriuSp  and  before  tbe 
judgment  of  nonsuit,  the  costs  of  tbe 
nonsuit  are  a  debt  proveable  Qoder 
the  commission.  Watts  v.  Hart,  M, 
38  Geo.  3.  134 

8.  It  is  no  objection  to  a  commissioB 
of  bankruptcy  that  it  was  sued  ost 
with  intent  to  defeat  a  previous  exe- 
cution, if  no  collusion  appear  on  tbe 
part  of  the  bankrupt.  Menkam,  Air 
signee^  Sfc.  v.  Edmondson^  H.  39Gea3. 


9.  If  a  creditor  accompany  the  Sbeiif  i 
officer  in  levying  an  execution  whid 
is  afterwards  avoided  by  a  commissios 
of  bankruptcy,  trover  may  be  main- 
tained against  the  former  by  the  as- 
signee, though  he  has  never  receired 
either  the  goods  or  their  value  froa 
the  Sheriff.  t6.  f^* 

10.  The  Court  will  not  order  a  comnwa 
appearance  to  be  entered  on  the  grosod 
of  the  Plaintiff  having  proved  bit 
debt,  and  been  chosen  assignee  ob- 
der  a  commission  of  bankruptcy  issved 
against  the  Defendant.  Hill  v.  Rep»^ 
E.  39  Geo.  3.  434 

11.  If  a^.  fa.  issued  against  a  bankroft 
before  certificate  obtained  be  not  ex^ 
cuted  till  after,  the  Court  will  order  tU 
goods  to  be  restored ,  even  tbou^  be 
has  not  pleaded  his  certificate  accord- 
ing to  5  Geo.  2.  c.  30.  s.  7.  Lister,  0«» 
^c.  V.  Mundell,  E.  39  Gto.  3.         4-/ 

12.  For  the  Court  will  always  give  tbai 
relief  in  a  summary  way,  which  mig^ 
be  obtained  by  auditd  ^uereld.        ^ 

13.BBI 
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if  any  thing  be  alleged  to  invali- 
the  efifect  of  the  certificate,  the 
t  will  direct  a  trial  on  the  plea  of 
ruptcy.  Lister f  One,  S^c,  v.  Mun- 
E.  39  G.  3.  Page  427 

action  against  a  bankrupt  who  has 
ned  his  certificate  under  a  second 
mission,  on  a  cause  of  action  accni- 
revious  to  his  second  bankruptcy, 
be  maintained  before  a  dividend 
cell  made,  or  the  period  for  making 
)wed  by  5  Geo.  2.  c.  30.  s.  37.  is 
ed,  if  evidence  be  adduced  to 
ihat  it  is  not  probable  from  the 
of  the  effects  in  the  hands  of  the 
nees,  that  the  bankrupt  will  be  able 
y  15s.  in  the  pound.  Jelfs  v.  Bel- 
T.  39  Geo.  3.  467 

BANKRUPTCY,  Plea  of, 
JADINO,  No.  21,  22,  23. 

/iCTlCE,  No.  3. 

BARON  AND  FEME, 
iL,  No.  1,    Power,  No.  1. 

endant*s  wife  having  committed 
ery,  he  left  her  in  his  house  with 
children,  bearing  his  name,  but 
>ut  making  any  provision  for  her 
nsequence  of  the  separation;  she 
nued  in  a  state  of  adultery:  held 
the  husband  should  be  liable  for 
isaries  furnished  to  her  unless  it 
ared  that  the  Plaintiff  knew  or 
t  to  have  known  the  circumstances 
r  which  she  was  living.  Norton  v. 
:w,  E.  38  Geo.  3.  226 

eems  that  a  woman  living  apart 
her  husband  in  a  state  of  adultery, 
ble  on  her  own  contracts,  though 
tas  no  separate  maintenance.  Cox 
tchin,  M.  39  Geo,  3.  338 

le  husband  reside  abroad,  and  the 
trade  and  obtain  credit  in  this 
try  as  a  feme  sole,  she  is  liable  for 
)wu  debts.  De  Gailhn  y.  LAigle, 
9  Geo.  3.  357 

BILL,  Delivery  of, 

TORNBT,  No.  3. 


BILL  Of  EXCEPTIONS, 

1.  A  bill  of  exceptions  being  no  part  of 

the  record  in  the  Court  t^low,  is  not 

.to  be  included  in  the  taxation. of  costs 

there.  Gardner  v.  BaiUie,  E.  37  Geo.  3. 

Page  3% 

BILL  OF  LADING, 
See  Consignment,  No.  1. 

BILL  of  particulars. 
See  Practice,  No.  35. 

BILLS  OF  EXCHANGE  and  PRO- 
MISSORY NOTES, 

See  Partners,  No.  1,  2. 
Pleading,  No.  25. 

1.  A  note  payable  on  demand  with  inte- 
rest, drawn  by  A.  in  favour  of  B.  at  a 
security  for  a  debt,  was  by  him  indorsed 
to  C.  for  the  same  purpose :  after  the 
indorsement,  it  passed  backwards  and 
forwards  between  B.  and  C.  several 
times,  and  previous  to  its  being  ulti- 
mately deposited  with  C.  he  received 
an  intimation  from  B.  not  to  neg^ciale 
it,  as  the  latter  would  want  it  when  hi 
settled  accounts  with  A. ;  held  that  C» 
could  not,  after  a  settlement  of  ac- 
counts between  A.  and  B.  without  are- 
delivery  of  the  note,  recover  on  it  againsC 
A.  Roberts  and  Others,  Assignees,  jrc. 
V.  Eden,  E.  39  Geo.  3.  398 

2.  For  it  was  deposited  as  a  pledge,  and 
therefore  subject  to  the  same  equity  as 
if  remaining  in  the  hands  of  the  original 
payee,  ib.  ib» 

3.  If  A.  deposit  bills  indorsed  in  hbak 
with  B.  his  banker,  to  be  by  him  re- 
ceived when  due,  and  the  latter  raise 
money  upon  the  bills  by  pledging  them 
with  C.  another  banker,  and  afterwards 
become  bankrupt;  A.  cannot  maintain 
trover  against  C.  for  the  bills.  Collins 
V.  Martin,  H.  37  Gio.  3.  648 

4.  Notice  of  non-payment  of  a  bill  by 
the  acceptor  need  not  be  g^ven  to  the 
drawer,  if  the  latter  have  no  effects  in 
the  hands  of  tbe  former;  though  the 
indorse r  have.  Walwi^n  v.  St,  Qidntm, 
H.  37  Geo,  3.  652 

5.U 
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5.  If  the  holder,  after  protest  for  non- 
payment and  notice  to  the  drawer,  for- 
bear to  sue  the  acceptor,  the  drawer 
is  not  thereby  discharged.  WcUwyn  v, 
St.  Qidntiu,  H.  37  Geo.  3.      Page  652 

6.  So  after  protest  only,  if  the  drawer  be 
not  entitled  to  notice,  ib,  ib. 

7.  SecuSf  before  protest,  or  if  the  holder 
take  security  from  the  acceptor  aAer 
protest,  ib.  ib. 

6.  If  the  holder  accept  part-payment  of 
the  indorser,  he  may  still  recover  the 
residue  against  the  drawer ;  if  not  the 
whole,  ib.  ib. 

BISHOP, 
See  Peohibition,  No.  1,  2,  3,  4. 

BOND, 

See  CovDiTiOK,  No.  1,  2. 

Executors  and  Administrators, 
No.  4. 

EVIBRNCE,  No.  6,  6. 

Illegal  Contract,  No.  5. 
Pleading,  No.  26,  27. 
Replevin,  No.  2.  4. 

1.  The  Court  will  stay  proceedings  on  a 
single  bond  on  payment  by  the  obligor 
of  principal  and  costs,  without  interest. 
Hogan  v.  Page,  M.  39  Geo,  3.         337 

2.  If  Uie  obligor  of  a  bond  after  notice  of 
its  being  assigned,  take  a  release  from 
the  obligee,  agd  plead  it  to  an  action 
brought  by  the  assignee  in  the  name  of 
the  obligee,  the  Court  will  set  the  plea 
aside.     Legh  v.  Legh,  T.  39  Geo.  3. 

447 

3.  Nor  will  they  under  these  circumstances 
allow  the  obligor  to  plead  payment  of 
the  bond.  ib.  ib. 

BRIBERY, 
ifetf  Treating  Act,  No.  I. 

BYE  LAW, 
See  Pleadinp,  No.  13,  H* 


CERTIFICATE, 

See  Attorney,  No.  2. 
Bankrupt,  No.  6. 

CESTUY  QUE  TRUST, 
See  Pleading,  No.  5. 


CLAIM, 


See  Toll. 


CANAL  ACT, 
Sfe  Costs,  No.  7. 


COGNIZANCE, 
See  Replevin,  No.  1,  2« 

COMMON, 

1.  If  the  lord  of  the  manor  plant  trees  m 
a  common,  the  commoner  has  no  lig^ 
to  abate  them,  though  there  be  not  a 
sufficiency  of  common  left:  his  remedy 
i&  by  action.  Kirby  t.  Sudgrmx,  a 
Error,  E.  37  Qto.  3.  Ps^U 

2.  But  if  the  lord  so  plant  as  to  inMf 
the  common,  such  an  act  would  be 
considered  as  a  nuisance,  and  the  gob- 
moner  might  abate,  ib.  A 

COMMON  RECOVERY, 

1.  It  is  no  objection  to  the  passing  s  coa- 
mon  recovery  that  the  order  of  ^ 
names  of  the  Youchees  in  the  prccfe 
at  bar,  varies  from  that  in  the  de^au^ 
Lang  v.  Woodhousey  E.  37  Geo.  3.    31 

2.  Nor  that  the  warrants  of  attomejcf 
the  several  vouchers  are  on  septri^ 
pieces  of  parchment,  ib.  & 

3.  The  Court  will  give  leave  to  amend  i 
mistake  in  the  writ  of  entry  in  s  cod* 
mon  recovery.  Cross  v.  Pead,  M- 
38  Geo.  3.  Vfi 

4.  No  common  recovery  or  fine  shall  be 
suffered  to  pass  unless  the  taking  of  tie 
warrants  of  attorney  be  before  ^^ 
the  Justices  or  Barons  of  the  Courts  it 
Westminsterf  or  one  of  the  Seijesntiit 
Law,  unless  an  affidavit  be  filed  itatsf 
that  the  commissioners  taking  tbestnei 
are,  to  the  best  of  the  Defendant's  isiv' 
mation  and  belief,  either  barristeno^ 
five  years  standing,  or  solicitors  or  li- 
tomeys  of  some  of  the  Courts  at  We^ 
minster,  the  Judges  of  the  Courted 

Session 
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ind  Exchequer,  or  advocates 
s  to  the  signet  of  five  years 
in  Scotland.    Reg,  Oen.  M. 

Page  362 

^POSITION,  Deed  of, 

litors  of  a  bankrupt  entered 
ed  of  composition  to  receive 
5  pound  in  full  discharge  of 
:s,  and  agreed  to  release  every 
end  that  to  the  bankrupt,  and 

petition  to  the  Chancellor  to 
3  the  commission ;  one  of  the 
having  two  distinct  debts  due 

bankrupt,  for  one  of  which 
bills  to  the  full  amount,  re- 
s  dividend  of  Ss.  in  the  pound 
lebts,  and  then  recovered  on 
the  bills ;  held  that  the  bank- 
entitled  to  sue  for  the  money 
led  on  the  bills  in  an  action  for 
id  and  received.  Stock  v.Maw- 
I.  38  G.  3.  286 

CONDITION, 
I  NO,  No.  26,  27. 
ndition  of  a  bond  be  to  render 
I  in  execution  who  has  once 
charged,  it  is  void.    Da  Costa 
.  E.  38  Geo,  3.  242 

ndition  be  to  do  one  of  two 
ind  one  become  impossible,  it 
Lcuse  for  not  performing  the 
'.  t6. 

CONSIGNMENT, 

Liverpoolf  wishing  to  draw  on 
inor-house  of  B,  in  London  to 
amount,  agreed  among  other 
s  given  to  consign  goods  to  a 
le  house,  consisting  of  the 
irtners  as  the  banking-house, 
under  the  firm  of  B.  and  C; 
gly  he  remitted  the  invoice  of 
and  the  bill  of  lading  indorsed 
:  to  B,  and  C;  but  the  cargo 
vented  from  leaving  Liverpool 
ibargo;  A,  then  became  bank- 
ing considerably  indebted  to 
the  cargo  was  delivered  to  his 
s  by  the  captain :  held  that  B, 
might  maintain  trover  for  it 
the  latter.  Haille  v.  Smith  in 
^.  37  Geo.  3.  563 


CONTRACT^ 

See  Eyidbmcx,  No.  5.  - 

Illegal  Contract. 

COPYHOLD^ 

See  Custom,  No.  1.  , 

Pleading,  No.  16. 

CORPORATION, 

See  MisN0MBR»  No.  1,  2,  3^ 
Pleading,  No.  13^ 
Toll. 

COSTS^ 

See  Bail,  No.  4. 

Bankrupt,  No.  7. 
Bill  of  Exceptions. 
Practice,  No.  2.  12. 
Replevin,  No.  3. 

1.  The  general  term  costs  in  a  rule  of  re** 
ference  to  arbitration  does  not  include 
the  costs  of  that  reference.  BranUy 
V.  Tunstow,  E,  37  Geo.  3.         Page  84 

2.  A  pauper  as  such  can  never  pay  costs. 
Rice  V.  Brown,  E.  37  Geo.  3.  39 

3.  Semhle,  that  he  may  receive  them  for 
the  defaults  of  his  opponent.  t6.        t6. 

4.  If  he  misbehaves  himself  the  Court 
will  dispauper  him,  and  so  make  him 
liable  to  costs,  ib.  ih. 

5.  If  an  arbitrator  award  among  other 
things  that  each  party  shall  pay  a 
moiety  of  the  costs  of  the  arbitration, 
and  of  making  the  submission  a  rule  of 
Court,  and  one  party  in  order  to  get 
the  award  out  of  the  hands  of  the  ar- 
bitrator pay  the  whole,  he  may  have 
an  attachment  against  the  other  party 
if  he  refuse  to  pay  his  moiety.  Hicks  v. 
Richardson,  M.  38  Geo.  3.  93 

6.  The  Court  will  not  stay  proceedings 
till  security  is  given  for  the  costs  in 
an  action  by  a  foreign  seaman  serving 
on  board  an  English  ship.  Jacobs  v. 
Stevenson,  M.  38  O.  3.  96 

7.  A  rent  charged  on  the  rates  by  a  canal 
act,  as  a  compensation  for  damage 
done  to  laud,  is  not  within  the  1 1  Geo,  2. 
c.  19.  s.  22.  so  as  to  entitle  an  avow- 
ant to  double  costs.  Leominster  Canal 
Company  v.  Cowel  and  Another^  Hi 
38Cfeo.3.  213 

8.  Nor 
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8.  Nor  is  any  reot  charge*  Page  213 

9.  The  Court  set  aside  a  judgment  and 
warrant  of  attorney,  given  to  secure 
an  annuity  for  a  defect  in  the  me- 
morial without  costs,  because  it  was 
the  case  of  an  executor.  Dickenson^ 
Executor,  Sfc.  v.  Boyrte,  M.  39  Geo.  3. 

335 

10.  A.  sued  as  executrix  of  B.  on  a  po- 
licy effected  by  il.  in  his  life-time,  in 
which  he  was  jointly  interested  with 
C  and  D.  now  living ;  A.  being  non- 
suited, held  that  she  was  entitled  to 
the  privilege  of  an  executrix  to  be  ex- 
empt from  costs.  Wilton^  Executrix , 
y.  Hamilton,  T.  39  Geo.  3.  445 

COVENANT, 

See  Payment,  No.  1 . 
Paety  Wall,  No.  2. 

1.  If  a  lease  for  ninety-nine  years,  deter- 
minable on  three  lives,  be  conveyed  in 
trust  for  A.  for  life,  and  B,  covenant 
to  use  hb  utmost  endeavours  as  often 
as  any  of  the  persons  on  whose  lives 

•  the  premises  are  held  shall  die,  to  re- 
new the  same  by  purchasing  of  the 
lord  of  the  fee  a  new  life,  in  the  room 
of  such  as  shall  fail,  it  is  no  breach 
of  the  covenant,  if  upon  one  of  the 
lives  failing,  he  procure  a  renewal  upon 
his  own  life.  Scndamore  and  Others 
V.  Stratton  and  Others,  T.  39  Geo.  3. 

455 

2.  Performance  pleaded  otherwise  than 
in  the  terms  of  the  covenant  is  bad  even 
on  general  demurrer.  t6.  t6« 

3.  Under  a  covenant  by  a  lessee  of  a  coal- 
mine to  pay  a  moiety  of  all  such  sums 
of  money  as  the  coals  there  raised 
shall  sell  for  at  the  pifs  mouth,  the 
lessee  was  held  liable  to  pay  a  moiety 
of  the  money,  which  the  coals,  though 
sold  elsewhere,  would  have  produced 
at  the  pit's  mouth.  Clifton  v.  Gerrard, 
H.  36  Geo.  3.  (Reversed  on  error, 
7  Term  Rep.  676.)  522 

COVERTURE, 

See  Bail,  No.  2. 
Baron  and  Feme. 


COURTS. 

1.  The  Court  wOl  not  refuse  leave  to  es- 
ter a  suggestion  under  the  32  Geo.  2. 
c.  47.  on  the  ground  that  a  Court  of 
Conscience  has  no  authority  to  try  a 
question  of  bankruptcy.  Keay  v.  J%, 
E.  37  Geo.  3.  Po^  11 

2.  A  Defendant  is  not  liable  to  be  nd 
in  the  county  court  for  a  debt  sot 
arising  within  the  county*  thoo^  k 
be  resident  therein.  And  a  saggeitiQi 
applied  for  on  the  ground  of  resicfeoK 
was  refused.  Smith  r.  O'Zeffy,  f. 
37  G.  3.  W 

3.  The  jurisdiction  of  the  Court  of  Gfr 
science  does  not  extend  to  contndi 
made  on  the  high  seas.  ilTGpflnif^ 
Carr,  E.  38  Geo.  3.  223 

4.  The  Court  will  not  allow  a  suggodoi 
for  double  costs  under  23  Geo.  2.  e.31 
where  the  original  debt  being  abon 
40«.  has  by  a  balance  of  accounts  bes 
reduced  below  that  sum.  t6.  i^ 

5.  If  an  attorney  sue  as  a  common  Dff- 
son,  the  Court  will  give  the  Defeow 
leave  to  plead  that  the  cause  of  tctia 
arose  within  the  jurisdiction  of  tk 
Court  of  Requests » together  with  otkr 
matters.  Taggf.Madan^H.^ee^'^ 


CUSTOM, 

See  Evidence,  No.  8. 
Pleading,  No.  16. 

1.  It  seems  that  a  custom  for  the  boni8|e 
to  assess  a  compensation  in  Ilea  of  a 
heriot  to  be  paid  by  an  in-coming  copf- 
holder  on  surrender  or  alienation  is  not 
good.  Parkin  v.  RadcUffe,  T.  38C»-3- 

D 

DECLARATION, 
See  Prisoner,  No.  4. 

DEED, 

See  Composition,  Deed  of.  No.  1. 
Lease,  No.  1. 

DE  INJURIA,  &^c.  Plea  of, 
See  Pleading,  No.  9, 10.  11, 12. 
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I  DEVASTAVIT, 

'Si€  Executor  and  AoMiKiSTaATOR, 
:     No.  I. 

DEVISE, 

'^See  Way,  Right  of,  No.  1. 

!•  Lands  usually  occupied  with  a  house 
will  not  pass  under  a  devise  of  ''a 
messuage  with  the  appurtenances,''  un- 
less it  clearly  appear  that  the  testator 
meant  to  extend  the  word  ^^  appur- 
tenances/' beyond  its  technical  sense. 
Buck  d.  Whalley  v.  Nurion,  T.  37  Geo.  3. 

Page  53 

2.  But  if  that  do  appear,  they  may  pass, 
tft.  57 

3.  The  word  "  appurtenances"  will  carry 
orchards.  t6.  ib, 

4.  A.  devised  all  his  freehold  and  lease- 
hold estates  ''  to  B.  and  the  issue  of 
her  body  as  tenants  in  common,  but  in 
default  of  such  issue,  or  being  such  if 
thev  should  all  die  under  twenty -one 
ana  without  leaving  issue"  then  over ; 
held  that  all  the  limitations  subsequent 
to  that  to  B.  being  contingent,  the  re- 
mainders in  the  freehold  were  barred  by 
fine  and  recovery,  but  that  the  leasehold 
vested  in  the  remainder-man  on  the 
death  of  B.  without  issue.  Bumsall  v. 
Davy  and  Others,  H.  38  Geo.  3.      215 

5.  Testator  devised  *•  all  his  freehold 
leasehold,  ^c.  estates"  to  il.  in  fee, 
provided  that  if  B.  shall  have  "any 
son  or  sons,"  then  **to  such  male  issue 
as  B,  shall  have  when ^.  attains  twenty- 
one*"  but  A.  to  have  the  rents  and 
profits  of  the  estates  till  he  attains 
twenty-one:  by  a  subsequent  clause  he 
gave  •*  all  the  resiidue  of  his  real  and 
personal  estates  whatsoever,  not  before 
disposed  of  to  -4.  his  heirs,  ^c.  for 
ever."  B.  had  one  son  who  died  be- 
fore A.  attained  twenty-one,  and  a  se- 
cond who  was  born  three  weeks  after 
^hat  period.  Held  that  the  first  son 
took  nothing,  but  that  the  second  took 
an  estate  in  tail  male.  Wkitelocke,  Ad- 
ministrator, Sfc.  V.  Heddon  and  Others, 
E.  38  Geo.  3.  243 

6.  Devise  to  the  testator*s  seven  sisters, 
share  and  share  alike ;  ou  the  death  of 


any  of  them  her  share  to  go  to  her 
first  and  other  sons  in  tail,  and  for  de^ 
fault  of  such  sons,  to  her  daughters  as 
tenants  in  common  ;  in  case  of  any  of 
the  seven  sisters  dying  without  issue, 
or  such  issue  dying  under  twenty- 
one,  the  surviving  sisters  to  take  her 
share,  and  if  all  the  sisters  should  die 
without  issue,  or  such  issue  die  under 
twenty-one,  then  over ;  held  that  the 
words  for  ''  default  of  such  sons,"  did 
not  make  the  remainder  to  the  daugh- 
ters contingent,  which  took  efifect  not- 
withstanding the  birth  of  a  son.  JDotd. 
Dacre  v.  Dacre,  E.  38  G.  3.  (Affirmed 
on  error  in  K.  B.  8  Term  Rep.  112.) 

Page  250 

7.  Testator  devised  in  fee  to  P.  D.  his 
brother  for  life,  and  after  his  decease 
to  G.  P.  his  niece  for  life,  then  to 
trustees  to  preserve  contingent  remain- 
ders, and  after  the  decease  of  P.  2>. 
and  (?.  P.  "  in  trust  for  the  use  of  the 
first  son  of  G.  P.  and  his  heirs,  and 
for  want  of  such  issue  to  the  other  sons 
of  his  niece,  and  their  heirs  in  succes- 
sion, and  for  want  of  such  issue  tnale^ 
then  to  the  daughters  of  G.  P.  and  for 
want  of  such  issue  over ;  held  that  the 
words  for  want  of  such  issue  male^ 
made  the  remainder  to  the  daughters 
contingent,  and  that  it  was  therefore 
defeated  by  the  birth  of  a  son.  Keene 
d.  Pinnock  et  ux.  v.  Dickson^  B.  R. 
M.  23  Geo.  3.  254  n. 

8.  Devise  to  S.  N.  son  of  T.  and  M.  N. 
for  life,  remainder  to  trustees  to  pre- 
serve contingent  remainders,  remain- 
der to  the  first  and  other  sons  of  S.  N. 
and  their  heirs  male;  for  default  of 
such  issue  to  the  use  of  the  daughters 
of  T.  and  M.  N.  and  for  default  of 
such  issue  to  the  use  of  the  right  heirs 
of  T.  N.  for  ever ;  held  that  the  word 
"  such"  referred  to  the  daughters  of  T. 
and  M.  N.  before-mentioned  only,  and 
restrained  the  limitation  to  them  to  an 
estate  for  life.  Dcnn  d.  Briddon  et 
ux.  V.  Page  and  Another,  B.  R.  M, 
23  Geo.  3.  261  n. 

9.  A.  after  giving  a  life  estate  in  certain 
copyholds  to  B.,  devised  as  follows : 
"All  iherest  of  my  lands,  tenements,  and 

Acre- 
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herediiamenUf  eitber  freehold  or  copy- 
hold, whatsoever  and  wheresoever,  and 
also  all  my  goods,  ^c,  after  payment  of 
my  just  debts  and  funeral  expences^  I 
give,  devise,  and  bequeath  the   same 
.  Uttto  jay,  wife  S,  C"  held  that  under 
>    thit  d^jrise  S.  C.  took  a  fee.     Denn  d. 
Jt^lhr  V.  Moor  in  Error,  M.  37  Geo.  3. 
,  'f    »  Page  558 

10.  f4.  seised  in  fee  of  the  manors  of 
.  '   S^a^^rdt  Sfc.  and  also  of  the  manors  of 
.Smvitf^rd  and  South  Kilworth,  entered 
JQto  marriage  articles  to  secure  a  join- 
'     teieto    his  intended  wife   upon  the 
above  estates,  and  to  make  provision 
•  f(M  younger  children,  and  agreed  to 
•ettl^  the ^ton/brcf  estate  upon  his  eldest 
'  '^•on  in  strict  settlement,  subject  to  part 
of  such  jointure  and    provision.      He 
than  devised  those  estates  in  case  he 
ihould  happen  to  die  without  issue,  and 
subject  to  such  jointure  as  he  might 
Makei  to  the  lessors  of  the  Plaintiff  for 
fiv6  hundred  years  upon  the  trusts  there- 
in expressed.     Afterwards  by  separate 
deeds  of  lease  and  release,  he  conveyed, 
first)  the  Stanford  estate,  to  trustees  in 
fee,  to  the  use  of  himself  in  fee  till  the 
marriage,  with   divers    limitations   in 
pursuance  of  the  articles,  and  subject 
to  a  term  of  five  hundred  years  for  se- 
curing part  of  his  wife's  jointure  to  the 
use  of  himself  in   fee ;   secondly,  the 
Swinford  and  South  Kilworth  estates 
to  trustees  in  fee  to  the  use  of  himself 
in  fee  till  the  marriage,  to  the  use  and 
intent  that  his  intended   wife  should 
take  the  other  part  of  her  jointure  there- 
out if  she  survived  him,  and  after  his 
death,  remainder  to  trustees  for  five 
hundred  years  to  secure  such  jointure, 
remainder  to  himself  in  fee.     He  after- 
wards married  and  died  without  issue. 
Held  that  the  will  was  revoked  as  to 
both  estates  by  the  deeds  of  settlement, 
though  they  were  consistent  with  the 
provisions  of  the  will,  and  though  the 
devisor  took  back  the  estate,  he  parted 
with  by  the  same  instruments.  Goodtitle 
d.  Holford  and  Others  v.   Otway,   M. 
37  Geo,  3.  576 

11.  Held  also,   that  the  latter  estate  was 
not  excepted  from  this  revocation  by 

12 


the  circumstance  of  the  cmrreymce  of 
that  estate  to  the  trustees  being  merdj 
for  the  purpose  of  creating  a  tenn  to 
secure  Uie  wife's  jointure.  GmMik^ 
d.  Holford  and  Others  v.  Ohray,  If. 
37  Geo.  3.  Po^e  576 

DISCONTINUANCE, 

1.  Assumpsit  ag^nst  three;  two  pleaded 
a  debt  of  record  by  way  of  set-off;  tiic 
Plaintiffrepliednu^h^;/  record,  and  gave 
a  day  to  the  two  Defendants,  hot  eo- 
tered  no  suggestion  respecting  tbe 
third;  held  on  demurrer,  that  the «> 
tion  being  discontinued,  judgment  most 
be  given  against  the  Plaintiff,  erea 
though  the  Defendants*  plea  were  bsL 
Tippet  and  Others  v.  May  and  tn 
Others,  E.  39  Geo.  3.  411 

DISTRINGAS, 
See  Practice,  No.  4.  15. 

1.  If  a  distringas  be  returnable,  on  &e 
last  day  of  term,  the  Plaintiff  at  tbe 
rising  of  the  Court  may  moye  to  in- 
crease issues  on  the  alia^  or  pluria^ 
tringas  to  be  issued  thereupon  on  the 
following  day,  in  case  no  appearance 
shall  then  have  been  entered.  Rtg- 
Gen.  Trin.   38  Geo.  3.  312 

2.  So  where  issues  have  been  levied  on  suck 
distringas,  he  may  at  the  rising  of  tke 
Court,  move  for  leave  to  sell  the  isswi 
to  pay  the  costs  of  the  distringas,  ib.  ^. 

DISTURBANCE, 

Sec  Market,  No.  1,  2. 
Toll. 


EAST  INDIA  COMPANY, 
See  Trade. 

Illegal  Contract,  No.  5. 

l.The  exclusive  right  of  trading  to 
East  Indies  e^ranted  to  the  East  /r^ 
Company  by'9  §•  10  Will.  3.  has  Defer 
been  put  an  end  to,  and  every  infringr* 
ment  of  it  is  a  public  wrong.  Comdex 
and  Others  v.  Anderson  in  Error,  E. 
38  Geo.  3.  Til 

2.  Though 


PRlKclPAt  MATTERS. 


9.  Tbbu^l)  such  parts  of  9  jr  10  WiU.  3. 
as  inflicted  penalties,  ^c.  were  repealed 
by  33  Geo.  3.  c.  52.,  and  though  the 
latter  act  says,  that  ^*  no  acts,  or  parts 
of  acts  thereby  repealed,  shall  be 
pleaded  or  set  tip  in  bar  of  any  adtion,** 
Sfc.  yet  it  is  competent  to  under- 
writers who  have  subscribed  policies  on 
ships  trading  to  the  East  Indies  in  con- 
travention of  9  j*  10  Will.  3.  to  avail 
Uiemselves  of  die  illegality  of  such 
trading,  in  an  action  brought  on  the 
policies.  Camden  and  Others  v.  iln- 
dersan  in  Error,  E.  38  Geo.  3. 

Page  272 


S^e  India. 


EAST  INDIES, 


EJECTMENT, 
See  Practice,  No.  34.  36,  37. 

If  a  declaration  in  ejectment  be  served 
upon  a  tenant,  and  his  landlord  be  ad- 
mitted to  defend,  the  Plaintiff  can  only 
recover  such  premises  as  the  tenant  is 
proved  to  be  in  possession  of.  Fenn  d. 
Blanchard  v.  Wood,  M.  37  Geo.  3.  573 

ELECTIONS, 
See  Treating  Act,  No.  1. 

ERROR, 
See  Bail,  No.  9. 

Exchequer  Chamber,  Court  of. 

ERROR,  Writ  of, 

See  New  Trial,  No.  1. 
Prisoner,  No.  2. 
Supersedeas* 

ESCAPE, 

See  Bail,  No.  9. 

Evidence,  No.  3,  4.  9. 
Pleading,  No.  19,  20. 

1.  If  a  sheriff's  officer  having  taken  a 
prisoner  in  execution  permit  him  to 
go  about  with  a  follower  of  his  be- 
fore he  take  him  to  prison,  it  is  an 
t^scape.  Benton  v.  Sutton,  E.  37  Oeo.  3. 

24 

d.  Qu.  Whether  it  would  not  have  been 
an  escape  also  if  the  officer  himself  had 
accompanied  him?  ib*  ib, 

VOL.  I. 


EVIDENCE, 

See  Ejectment,  No;  1. 
Inquiry,  Writ  of.  No.  2* 
New  Trial,  No.  3. 
Variance,  No.  6. 

1.  Delivery  of  an  attorney's  bill  it  tea* 
elusive  evidence,  on  a  taxRtkm  \ff  the 
prothonotary,  against  an  incrcaM  of 
charge  in  a  subsequent  bill  on  any  of 
the  items  contained  in  the  ftrat ;  and 
strong  presumptive  evidence  agahitt 
any  additional  items.  LovertSfe  v. 
Botham,  E.  37  Geo.  3.  Paae  49 

2.  In  an  action  oh  an  attorney's  bUl,  the 
Nisi  Prius  roil  is  good  primi  facie 
evidence  that  the  action  fraa  not  com- 
menced till  the  expiration  of  a  month 
after  the  delivery  of  the  bill.  Webb  r, 
Pritchett,  E.  38  Geo.  3.  263 

3.  Ih  escape  against  the  Sheriff  if  the 
Plaintiff  aver  in  his  declaration  that 
/.  5.  was  arrested  **  under  a  writ  in- 
dorsed for  bail  by  virtue  of  an  affidavit 
now  on  record,'^  he  mutt.produoe  the 
affidavit  in  evidence,  though  the  latter 
part  of  the  averment  was  unneceNary. 
Webb  V.  Heme  and  Another,  Sheriff  iff 
Middlesex,  T.  38  Geo.  3.  281 

4.  Secus  if  the  declaration  only  state  that 
a  writ  was  sued  out,  indorsed  for  bail. 
Sbmb.  ib.  282 

5.  If  the  abandonment  o^  a  contract  be 
made  the  ground  of  an  action,  it  is 
not  competent  to  the  Plaintiff  to  shew 
that  a  conttact  has  existed  and  been 
abandoned  without  proving  the  speci- 
fic contract.     Walker  v".  OfntteMe,   T. 

.     38  Geo.  3.  '     306 

6.  In  debt  on  bond,  if  one  of  the  attest- 
ing witnesses  be  dead,  and  the  other 
beyond  the  process  <>f  the  CouK,  it  is 
sufficient  to  prove  the  hand*writing  of 
the  witness  that  is  dead.  Adcan  and 
Wife,  Executrix  v.  Kerr,  M,  39  Geo.  3. 

360 

7.  Qu.  Whether  evidence  of  a  castom  in 
Jamaica  to  execute  bonds  by  substi- 
tuting a  mark  with  a  pen  for  a  seal,  be 
admissible  in  support  of  a  declaration 
on  a  bond  sealed,  &c.?  ib.  .360 

8.  Evidence  that  the  homage  have  been 
accustomed  to  assess  a  certain  sum  of 
tnoney  as  a  heriot  upon  alienation^  and 

XX  that 
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that  such  aiieMment  hiis  alwayi  been 
made  with  reference  to  the  beat  chattel 
of  the  tenant,  will  not  support  an 
aTowry  for  a  heriot  in  kind  upon 
alienation.  Parkin  v.  RadcUffe^  E. 
.     39  Oeo.  3.  Paqe  393 

9.  Efidence  of  a  custom  for  the  lord  to 
have  the  best  beast  or  good  on  the 
tenant's  death,  will  not  support  a  justi- 
fication by  him  for  takiog  the  best 
beast.    AMtrly  v.  Hart^  T.  4  Geo.  1. 

304 

10.  To  debt  for  an  escape,  Defendant 

E leaded  a  Toluntary  return  and  safe 
eepiM  since;  Plaintiff  in  his  replica- 
.  tion  admitted  the  Toluntary  return, 
but  alleged  that  afterwards,  and  after 
notice  of  the  escape,  the  prisoner  es- 
caped again:  this  the  Defendant  tra- 
nmad:  Held,  that  it  was  not  suffi- 
cient for  the  Plaintiff  merely  to  prove 
a  notice  of  escape  and  subsequent 
escape^  but  that  he  must  also,  in  order 
to  maintain  the  action,  prove  the  first 
escape  alleeed  in  his  declaration. 
Qrifitki  V.  EffUs,  E.  Geo.  3.        41 8  it. 

1 1.  Evidence  that  the  parishioners  have 
treated  with  the  proprietor  of  tithes 
for  a  composition  is  not  alone  sufficient 
to  establish  his  possession  of  the  tithes 
in  an  action  on  the  2^3  Ed,  6.  c.  1 3. 
Wyburd  v.  Tuck,  T.  39  Geo.  3.       458 

EXCHEQUER  CHAMBER, 
Court  of. 

1.  The  Court  of  Exchequer  Chamber 
will  allow  interest  to  a  Defendant  in 
Error  under  3  H.  7.  c.  10.  on  a  judg- 
ment of  non  pros,  as  well  as  on  a  judg- 
ment of  affirmance.  Sykes  v.  Harrison 
in  Error,  E.  37  Geo,  3.  29 

2.  For  the  future  the  interest  allowed 
will  be  5/.  jper  CenU  instead  of  AL 
ih.  30 

3.  Where  judgment  for  the  Defendant 
on  a  special  verdict  is  reversed  in  the 
Exchequer  chamber  that  Court  on 
motion  will  g^v«  a  final  judgment  for 
the  Plaintiff.  Denn  ex  dem,  Mellor  v. 
Moore  in  Error,  E,  37  G.  3.  ib. 

EXCISE. 

1.  An  excise  officer  seizing  soap  in  the 
execution  of  liis  office  at  any  distance 


firon  the  sea,  is  witfafai  the  protectioa 
of  24  Oeo.  3.  &st.  2.  c.  47.  t.i5.  Tkt 
King  V.Brady  and  Oehen,M.2SGeo.  3. 

Pa^iW 
2.  Nor  need  he  have  a  warrant  to  watt 
the  soap  m  tramiiu,  if  liable  to  for- 
feiture, ib. 

EXECUTION, 
See  pRisovEft,  No.  1,2. 

1.  An  attachment  for  non-pajrmeot  of 
money  is  an  execution.  Tli  Kiny  t. 
Daw,  OnM,  ^c.  M.  39  Geo.  8.       836 

2.  If  a  /i.  fa.  be  testei'd  before  Defod- 
ant's  death,  but  delivered  to  the  sher^ 
and  executed  after,  the  execution  is 
regular.     Wagkorne  v.  Langwuad,  M. 

37  Geo.  3.  {Vid.  et.  Bragner  v.  Laag- 
mead,  7  Term  Rep.  20.)  571 

3.  Same  point.  GiU'f.  Parwns^  13  If.  3. 
B.  R.  (Same  case,  7  7*erm  Rep.  21.  b.) 

672 

EXECUTOR  AKD  ADMINISTRATOR, 

See  AoiciiiiST&ATioir,  No.  1,2. 
Bail,  No.  5. 
Costs,  No.  9,  10. 

1.  If  an  executrix  use  the  goods  of  her 
testator  as  her  own,  and  aftenriris 
marry,  and  then  treat  them  as  the 
goods  of  her  husband,  she  shall  not  be 
allowed  to  object  to  their  being  taken 
in  execution  for  her  husband's  debt 
Quick  et  ux.  V.  Sir  Wm.  Staintt,  Kid. 
Sheriff,  T.  38  Geo.  3.  293 

2.  An  outstanding  judgmetit  against  a 
testator  or  intestate  not  docketed  ar- 
cording  to  the  directions  of  the  4 
^  5  Will.  Sf  Mary,  c.  20.  cannot  be 
pleaded  by  an  executor  or  admini- 
strator to  an  action  on  simple  contract 
Steele  v.    Rorke,  Administratrix,  T, 

38  Geo.  3.  307 

3.  Qu.  Whether  an  executor  can  main- 
tain trespass  for  trees  cut  down  iu  the 
life  time  of  his  testator?  WilUent, 
Executor,  v.  Breedon,  Mich.  39  6?es.  3. 

329 

4.  If  the  obligee  in  a  joint  and  seTfiai 
bond  make  one  of  two  obligort  hb 
executor  with  others,  the  action  on  tie 
bond  is  discharged  as  to  both  obIigoff< 
Ckeetham  v.  Ward,  H.  37  Geo.  3.  630 


PRINCIPAL  MATTERS. 


EXTINGUISHMENT, 

See  ExECutoas  and  ADMiKXiTRATO&s, 
No.  4. 
Way,  Right  of,  No.  1. 

F 

FACTOR, 

Sm  Consignment. 

Bills  of  Exchange,  No.  3. 
Partners,  No.  1,  d. 

FEME, 

iS^f  Bail,  No.2. 

Baron  and  Feme. 
Power,  No.  1. 

FINE, 
Se4  Common  Recovery,  No.  4. 

1 .  No  fine  which  appears  to  have  been  ac- 
knowledg:ed  more  than  twelve  months, 
can  pass  the  King's  silver  office  with- 
out a  rule  of  Court  or  Judge's  order. 
Reg.  Gen.  E.  36  Geo.  3.  Page  530 

2.  In  such  case,  if  the  conusors  be  living, 
an  affidavit  must  be  made  thereof,  ih.  tb, 

3.  If  dead,  the  affidavit  must  state  the 
time  of  their  death.  t6.  ib. 

4.  And  the  application  for  a  rule  or  order 
that  the  fine  may  pass  the  King^s  silver 
office  shall  be  made  to  the  Court  on 
motion  if  in  Term  time,  if  in  vacation 
to  a  Judge  at  Chambers ;  and  the  rule 
or  order  must  be  filed  with  the  prct- 
dpe  and  concord  at  the  King's  silver 
office,  t^.  ib. 

FOREIGN  LAWS. 

If  a  Defendant  be  held  to  bail  in  this 
country  on  an  instrument  entered  into 
in  France^  by  which  instrument  his  pro- 
perty only,  and  not  his  person  was,  ac- 
cording to  the  law  of  France  made 
liable,  the  Court  on  motion  will  dis- 
charge him  on  his  entering  a  common 
appearance.  Melan  v.  The  Duke  de 
FUzjames,  M.  38  Geo.  3.  138 

FOREIGNER, 
See  Costs,  No.  6* 


FRAUD, 
See  Assignment. 

FRAUDS,  Statute  of. 

1.  On  a  motion  for  a  new  trial  by  a  De* 
fendant  in  an  action  against  him  for 
goods  delivered  to  the  use  of  a  third 
person  on  his  undertaking  to  s^  die 
riaintiff  paid,  the  Court  will  take  into 
consideration  not  only  the  espvesaiont 
used,  but  the  particular  situation  of  the 
Defendant  at  tlie  time  of  his  under- 
taking, and  the  amount  of  the  sum  for 
which  he  will  thereby  be  made  liable. 
Keate  v.  Temple,  M.  38  Oeo.  3. 

Page  158 

2.  A  sale  of  lands,  though  by  auction  it 
widiin  the  statute  of  frauds,  and  there- 
fore no  action  can  be  maintained  upon 
it  without  a  memorandnnf  in  wriUng. 
Walker y.ConitabU,T.BSOeo.3.    306 

3.  If  il.  agree  with  B.  to  let  him  land 
rent  free,  on  condition  ihttA.  shall  have 
a  moiety  of  the  two  succeeding  cveps» 
the  agreement  need  not  be  ih  writmg 
under  the  statute  of  frauds.  Semb* 
Poulter  V.  Kellingbeck,  E.  39  Geo.  3. 

397 

FREIGHT. 

1 .  A  ship  bound  for  London,  after  taking 
in  her  cargo,  but  before  breaking 
ground,  was  cut  out  of  her  port  of  la- 
ding in  Jamaica  by  a  French  privateer, 
but  was  afterwards  re-captured,  and 
carried  into  another  port  in  the  tame 
island,  where  the  cargo  was  sold  by 
order  of  the  Court  of  Admiralty  for  the 
benefit  of  the  freighters:  Held,  that 
the  owners  of  the  ship  were  not  entitled 
to  any  part  of  the  freight.  Ourlmg  v. 
Long,  H.  37  Geo.  3.  634 

2.  Though  by  the  usage  of  the  trade,  the 
ship  was  loaded  at  the  expence  of  the 
owners,  ib,  ib* 

3.  For  freight  commences  from  breaking 
ground,  ib.  i&. 

G 

GUARANTY. 

1.  it  A.  become  bound  to  B,  for  the 
honesty  of  C.  who  embeisles  money, 

xx2  B.  may 
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S.  may  maintain  an  action  on  the  gua- 
ranty, though  three  years  have  elapied 
tritliout  any  notice  having  been  given 
of  the  embezzlement  by  B.  Piel  v, 
Tattock.  E.  39  Oeo.  3.  Paye  4t9 

S.  At  least  if  A.  was  acquainted  vittt 
the  circanistfmce  from  any  other  qnar- 
ter,  and  B.  does  not  appear  to  nave 
concealed  it  Trom  him  industrionsly. 
ib.  ib. 

9.  A.  will  not  be  discharged  from  his 
guaranty,  though  B.  ap[>ear  to  have 
given  cradit  to  C.  to  the  amount  of  the 
sum  embenled.  i&.  ib. 


H 

HERIOT, 
Su  CVSTOM,  No.  1. 


EVIDKNCE,  No.  8,  9. 


HOLLAND, 
Lii,  No.  1. 


ILLEGAL  CONTRACT, 
Set  MoKEY  bad  and  received. 

Taeatino  Act. 
1.  If  A.  receive  money  of  B.  to  the  use 
of  C  it  may  be  recovered  by  C.  in  an 
.  for  money  liad  t 


the  pnipoMS  of  prostittition.^uhkH 
ledge  on  the  part  of  the  fiaiesH 
that  fact,  is  a  sufficient  bar.  Cr 
T.  Churchiil,  E.  34  Geo.  3. 

CUedpay'i 
6.  To  debt  on  bond.  Defendant  pW 
that  the  bond  was  given  to  secure  p 
ment  of  the  price  of  goods  i^mi 
be  sold  and  delivered  in  Lo»Jm 
Plaintiff  to  Defendant,  to  be  tn 
latter  shipped  for  Osltnd,  and  ti 
thence  re-shipped  for  the  £ift /ad 
and  there  trafficked  mth  clandeima 
held  a  snflicient  bar  to  the  action. 
case  being  within  the  7  Geo.  1.  c 
which  avoids  all  contracts  fat  npf 
ing  cargoes  to  foreign  ships  in  n 
a  trade.  Lightfoot  t.  Tauai, 
37  G^.  3.  i 

INDEBITATUS  ASSUMPSfT, 
See  PtEAOiNo,  No.  I8< 

INDIA, 
See  East  Isdia  Compaky'. 

Trade,  No.  1,  2. 
A.  captain  of  an  Eatt  India  com 
trader,  contracts  in  India  with  B. 
a  crew  according  to  the  cnstoin  of 
country;  A.  arrives  in  England" 
the  crew,  and  then  makes  a  vov 
with  them  to  the  Wnl  Indies  and  ii 
again;   whereupon   part  of   (he  r 


PRINCIPAL  MATTERS. 


'Incite  B.  being  a  soldier ^  to  mutiny, 
knowledge  of  B,'s  being  a  soldier,  is 
implied.  The  King  v.  Fuller,  M, 
3BGeo.3.  Paae  ISO 

3.  And  the  word  "advisedly,"  if  used 
in  such  a  case,  is  equivalent  to  scienter, 
ib.  ib. 

4.  It  seems  that  if  one  endeavour  to  com- 
prize two  separate  offences,  a  count  in 
an  indictment  charging  that  endeavour, 
may  contain  those  two  offences.  t6.   ib, 

INFANT, 

&e  Bail,  No.  16. 

Trustee,  No.  1,  2. 

INQUIRY,  Writ  of. 

1.  If  notice  of  a  writ  of  inquiry  to  be 
executed  at  a  particular  hour  and  place 
be  continued,  the  notice  of  continuance 
need  not  express  any  hour  or  place. 
Jones  V.  Chune^  One,  \c,  H,  39  Geo,  3. 

363 

2.  At  the  execution  of  a  writ  of  inquiry 
after  judgment  on  demurrer,  it  is  not 
competent  to  the  Defendant  to  con- 
trovert any  thing  but  the  amount  of 
the  sum  in  demand.  De  GaiUon  v. 
V.  H.  VAigle,  H,  39  Geo.  3.  368 

INSOLVENT, 
See  Practice,  No.  6, 

PaiSONEU. 

1.  A,  prisoner  in  e](ecution  in  an  action 
in  the  Tholsey  Court  at  Bristol,  having 
been  ren>oved  by  habeas  corpus  to  the 
Fleet,  was  discharged  under  the  Lord's 
act,  by  the  Court  of  Common  Pleas. 
Hoskins  v.  Morris,  M.  38  Geo,  3.       92 

2.  If  a  prisoner  brought  up  to  be  dis- 
charged under  s,  16.  of  the  Lord's  act, 
deliver  in  a  false  schedule  and  be  re- 
manded, the  Court  will  not,  at  the  in- 
stance of  a  creditor,  order  him  to  be 
brought  up  a  second  time  for  the  pur- 
pose, of  amending  his  schedule,  and 
assigning  over  that  property  which  he 
had  before  concealed.  Hjutchins  v. 
Hesketh,  M.  38  Gio,  3.  143 

3.  Even  though  the  prisoner  consent,  ib. 


4.  A  note  for  securing  the  weekly  allow- 
ance to  a  prisoner  under  the  Lord's  act 
need  not  be  stamped.  Bowring  v.  Ed' 
gar,  E,  38  Geo.  3.  (Vid,  et,  TekeUv. 
Casey,  7  Term  Rep.  670.)       Page  270 

5.  Such  a  note  cannot  be  signed  by  the 
creditor's  attorney  if  his  client  be 
dead.  The  King  v.  Vavies,  One,  ^c. 
M.  39  Geo.  3,  336 

6.  It  is  no  objection  to  a  prisoner  being 
discharged  under  the  Lord's  act  that 
his  creditor  is  dead,  ib,  t6, 

7.  An  attorney  in  custody  oh  an 'Attach* 
ment  for  not  paying  over  money  re- 
ceived by  him  in  the  course  of  a  suit, 
may  be  discharged  under  the  Lord's 
act.  ib,  ib. 

8.  The  Court  cannot,  under  the  words  of 
37  Geo.  3,  c.S.  s.  2.  moderate  the  sum 
to  be  paid  to  a  prisoner  on  his  beinfi^  r^ 
manded,  but  a  note  must  be  signed  for 
the  full  sum  directed  by  that  act.  ib,  ib, 

9.  A,  prisoner  who  is  taken  in  executioi^ 
for  more  than  300/.  and  afterwan)^  re- 
duces his  debt  below  that  sum,  is  not 
entitled  to  be  discharged  under  the 
Lord's  act  in  the  next  Term  after  he 
has  so  reduced  his  debt,  unless  it  be 
also  the  next  term  after  he  was  taken 
in  execution.  Ex  parte  Hubbard,  E. 
39  Geo.  3,  423 

10.  The  Court  of  Chancery  having  re- 
fused to  discharge  a  prisoner  in  custody 
for  not  putting  in  an  answer  unless  on 
payment  of  the  fee,  he  applied  to  C.JB. 
to  be  discharged  under  the  insolvent 
act,  34  Geo.  3.  c.  69.  but  was  refused , 
his  contempt  not  consisting  in  the  non- 
payment of  money.  Ex  parte  Benja-^ 
min  Lawrence,  E,  36  Geq,  ^,  4^7 

INSURANCE. 
See  East  India  Company,  No.  2* 
i.  Sailing  orders  are  necessary  to  the 
performance  of  a  warranty  to  depart 
with  convoy,  unless  particular  circum- 
stances exempt  the  insured  from  the 
general  rule.  Webb  v.  Thompson,  E, 
37  Gto.  3,  5 

2.  In  an  insurance  on  a  ship  at  and  from 
Hull  to  BUboa,  warranted,  to  depart 
from  England  with  convoy,  the  voy- 
ages from  Hull  to  Portsmouth,  where 

^  X  3  si\% 
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•he  meeti  widi  convoy,  and  from  thence 
to  BUboa^  may  be  considered  as  dis- 
tinct: and  in  case  of  a  loss  between 
the  two  latter  places,  an  apportionment 
and<retum  of  premium  may  oe  demand-* 
ed.    ItuthwtU  V.  Cooke.  Si.  38  Gto.  3. 

Page  172 

3.  Insurance  on  a  voyaee  from  C.  to  !>.» 
on  a  representation  that  the  ship  was 
first  to  sail  from  A.  to  B,  and  from  B» 
to  C;  the  voyage  from  A,io  B.  was 
performed,  but  that  from  B*  to  C.  be- 
ing  unavoidably  prevented,  the  ship  re- 
turned to  il.,  from  thence  proceeded 
immediately  to  C  and  in  performing 
the  voyage  from  C.  to  D,  was  lokt;  and 
fliis  was  held  a  good  commencemeot 
of  the  voyage  insured.  Driscol  v.  Pau^ 
more,  M.  3S  Geo.  3.  200 

4»  Insurance  on  a  voyage  from  A.  to  B., 
from  B.  to  C.  and  from  C.  to  A.;  the 
voyase  firom  A.to  B.  is  performed,  but 
thatut>m  B.  to  C.  being  unavoidably 
prevented,  the  ship  returns  to  i4.;  from 
whence  the  captain  writes  to  his  broker 
m  LondoKp  requesting  him  to  obtain 
die  opinion  of  the  imder-writers  as  to 
his  proceeding  directly  to  C.  if  the 
charterer  should  insist  on  it,  and  is  an- 
swered by  him  that  he  thinks  the  po- 
licy at  an  end :  at  the  instance  of  the 
cbarterer  the  captain  does  proceed  to 
C.  and  on  his  return  from  thence  to  A. 
the  ship  is  captured:  Held,  that  the 
voyage  insured  was  never  abandoned. 
Drucol  V.  Bovil,  M.  39  Geo.  3.        313 

5.  A.  being  indebted  to  B.  without  any 
order  from  him,  cou8i|^n8  goods  to  C. 
to  be  held  for  B.  and  mdorses  the  bill 
of  lading  to  C :  resolved,  that  B,  has 
an  insurable  interest  in  the  goods  so 
consigned.  Hill  and  Another  v.  Secre- 
tan,  M.  39  Geo.  3.  315 

6.  A.  having  consigned  a  cargo  to  B. 
and  drawn  bills  on  him  to  the  amount 
of  it  in  favour  of  C.  his  general  agent, 
sends  these  bills  together  with  the  bills 
of  lading  to  C;  desiring  him  to  trans- 
mit them  to  B.  '*  that  B.  may  have  an 
opportunity  of  insuring;  he  also  draws 
a  bill  for  300/.  on  C.  which  is  accepted; 
B.  refuses  to  take  to  the  cargo  or  ac- 
cept the  bills  drawn  on  him;  C.  then 
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€ffects  a  policy  m  his  own  name  sad 
informs  A.  ^reof,  who  approves  of 
his  conduct ;  in  an  action  by  C  statii^ 
himself  in  the  first  const  to  be  the 
agent  of  A.  and  averring  interest  in 
him,  and  in  the  second  averrmg  is- 
terest  in  himself :  Held,  first,  that  the 
policy  was  good  within  the  28  G.  3.  c 
56. ;  Wolf  and  Others  v.  Homcastk 
M.  39  G.  3.  Page  316 

7.  Secondly,  that  C  had  an  insunide  in- 
terest to  the  amount  of  300L  ib.      ih. 

8.  If  the  name  of  the  broker,  efiectiag  i 
policy  of  insurance,  be  inserted  in  the 
policy  as  agtnt  generally,  without  ny 
mg  for  whom,  it  is  a  sufficient  compli- 
ance with  28  Geo.  3.  c.  56.  BcU  md 
Oikere  v.  Giison,  M.  39  Geo.  3.      346 

9.  So  it  is  if  his  name  be  inserted  in  tibe 
policies,  though  not  as  agent  Dt 
Vignier  v.  Swanson,  B.  R.  M.  39  (yeo.3. 

346D.&. 

10.  Goods  the  produce  of  Holland^  par- 
chased  in  that  country  during  hostilities 
between  Great  Britain  and  HoUxady 
by  a  Britkh  agent  resident  there,  sod 
shipped  for  British  subjects,  were  in- 
sured by  them  in  this  country:  Held, 
that  this  was  a  legal  insurance.  BeUand 
Others  v.  Gilson,  M.  39  Geo.  3.      345 

11.  In  a  policy  against  fire  from  half  a 
year  to  half  a  year,  the  assured  agreed 
to  pay  the  premium  half  yearly  **ai 
long  as  the  insurers  should  agree  to 
accept  the  same,"  within  fifteen  days 
after  the  expiration  of  the  former  half 
year,  and  it  was  also  stipulated  that 
no  insurance  should  take  place  till  the 
premium  was  actually  paid ;  a  loss  hap- 
pened within  fifteen  days  after  the  end 
of  one  half  year,  but  before  the  pr^ 
mium  for  the  next  was  paid :  Held,  that 
the  insurers  were  not  liable,  thoagh 
the  assured  tendered  the  premium  be- 
fore the  end  of  fifteen  days,  but  after 
the  loss.  TarUUm  v.  Staniforth  in&' 
ror,  E.  36  Geo.  3.  471 

INTEREST  OF  Movet, 

&«  Bond,  No.  1. 

E:ccHEQUER  Chamber,  Court  sf, 
No.  1,2.       . 

l.The 


PRINCIPAL  MATTES. 


!•  The  net  turn  received  onl^  without  in- 
terest can  be  recovered  in  an  action 
for  money  had  and  received.  Walker 
▼.  Constable,  Trin.  38  Geo.  3. 

Page  306 

INTEREST   IK8UBABLE, 

V 

See  Insurance,  No.  5.  7. 

ISSUES, 

See  Distringas,  No.  1,  2. 
Practice,  No.  4.  38. 


JOINT-TENANTS, 
See  Tithes,  No.  3. 

JUDGMENT, 

^e  Exchequer  Chamber,  Court  of, 
No.  3. 
Executor    and    Administrator, 

No.  2. 
Practice,  No.  7.  27. 


LANDLORD  and  TENANT, 

See  Administration,  No.  1,  2. 
Ejectment. 
Payment,  No.  1. 
Pleading,  No.  1. 

LEASE, 

See  Assignment. 
Trustee,  No.  1,  2. 

1.  Tenant  for  life  leases  premises  for 
tweDty-one  years,  and  before  the  ex- 
piration of  that  term  dies,  the  trustees 
of  the  remainder-man,  then  an  infant, 
continue  to  receive  the  rent  reserved, 
and  he  on  coming  of  ag^e,  sells  the  pre- 
mises by  auction;  in  £e  conditions  of 
sale  the  premises  are  declared  to  be 
subject  to  the  lease,  and  in  the  con-> 
veyance  to  the  purchaser  the  lease  is 
referred  to  as  in  the  possession  of  the 
lessee,  and  in  the  covenant  against 
incumbrances  that  lease  is  excepted; 


the  purchaser  mortgagee,  and  in  the 
mortgage  deeds  the  like  notice  .  is 
taken  of  the  lease,  and  the  mortgagee 
for  some  time  receive  the  rient  re- 
served: held  that  the  lease  expired 
with  the  interest  of  the  tenant  for  life, 
and  that  the  notice  since  taken  of  it 
did  not  operate  as  a  new  lease.  Doe 
d.  Potter  V.  Archer^  T.  36  Geo.  3. 

Page  531 

LEATHER. 

1.  A  condemnation  by  fonr  out  of  the 
six  triers  of  leather,  appointed  under 
1  Jac.  \.  c.  22.  (the  whole  number 
being  met  for  the  purpose  of  trying) 
must  be  considered  as  the  condemna- 
tion of  all  six.  Orindley  and  Another 
V.  Barker  and  Otheri,  E.  38  Qeo.  3. 

229 

LIBEL. 

L  A  letter  written  by  Defendant  lo  a 
third  person  calline  Plaintiff  **  a  vil- 
lain,*^ IS  actionable  though  unsupported 
ported  by  proof  of  special  damage. 
Bell  V.  Stone,  M.  39  Geo.  3.  331 

2.  An  action  cannot  be  maintained  for 
publishing  a  true  account  of  the  pro- 
ceedings of  a  court  of  justice,  however 
injurious  such  publication  may  be  to 
the  character  of  an  individual.  Ckrry 
V.  Walter,  K  36  Geo.  3«  523 

3.  Qtf.  Whether  the  matter  of  justification 
ought  not  to  be  pleaded  ?  t6.  t&« 

LIMITATIONS,  Statute  of. 
See  Practice,  No.  22- 

LORDS  ACT, 
See  Insolvent^ 


M 

BIALICIOUS  PROSECUTION, 
Soe  Action  on  the  Case,  No.  1, 2,  2U 

MANDAMUS, 

See  Ihoia  Contracts  in  No.  1« 

xx4 
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MAhKET. 

f     ■ 

1.  If  the  grantee  of  a  market  upder  let- 
ters patent  from  the  crown  suffer 
another  to  erect  a  market  in  his  neigh- 
bourhood, and  use  it  for  the  space  of 
twenty-three  years  without    interrup- 

X  tion.  he  is  by  such  user  barrec|  of  his 
action  on  the  case  for  disturbance  of 
his  market.  Holcroft  v.  Heel,  E, 
39  Geo.  3.  Page  400 

2.  Q^.  Whether  if  no  specific  toll  be 
^[ranted  in  the  letters  patent,  the 
(prantee  be  entitled  to  any  toil,  and 
whether  in  such  case  he  c^n  support 

*  mny  action  for  an  injury  to  his  mar- 
'ket?  t6.  i6. 

"    MASTER  AND  SERVANT, 

&«..NUISAMC£. 

MISNOMER, 

Itfe  Bail-piece. 

L  The  Plaintiffs  sue  by  the  name  of  the 

/nayor  and  burgesses  of  the  borough  of 

Stafford,  and  give  in  evidence  a  cbar- 

tier,  by  which  they  appear  to  have  been 

...incorporated  by  the  name  of  the  mayor 

apd  burgesses  of  the  borough  of  Staf" 

^  ford,  in  the  county  of  Stafford :  this  is 

^not  in  bar.     Mayor  and  Burgesses  of 

]Siaffords.  Bolton,  E.  37  Geo.  2.       40 

2..  But  might  have  been  pleaded  iu  abate- 
:cment.  26.  ib, 

3.  Though  if  the  variance  had  been  ia 
matter  of  substance,  instead  of  mere 
matter  of  addition,  so  that  no  such 
corporation  as  that  mentioned  in  the 
declaration  had  appeared  to  have  ex- 
isted, it  might  have  been  in  bar,  ib,   44 

4.  Defendant  beiujj  arrested  by  the  name 
of  F.  H.,  put  in  bail  by  the  name  of 
S,  H, ;  Plaintiff  then  declared  thus  : 
"  S,  H.  arrested  by  the  name  of  F.  H, 
was  attached  to  answer,"  S^c,  Defen- 
dant without  craving  oyer  pleaded  in 
al^atement  of  the  writ  that  his  name 

:  was  5.  H, ;  Plaintiff  having  treated 
tliis  plea  as  a  nullity,  and  signed  judg- 
inent  accordingly,  the  Court  refused 
tdselr'it  a^dc,  Murray  v.  Hubbart, 
//.  37  Gar.  3.      -  645 


MONEY   HAD    AVD  &ECBITED, 

See  CoMposiTioir,  Deed  of,  No.  1. 
Illegal  Contract. 
Interest,  No.  1. 

1 .  A  broker  who  has  received  tlie  amoont 
of  a  loss  from  the  insurers,  to  the  use 
of  the  insured,  on  account  of  an  in- 
surance on  BriHik  goods  in  an  Im- 
perial ship  trading  to  the  East  India, 
in  contravention  of  7  G.  1.  s^  1.  c.  21. 
5.  2.  anil  who  has  had  no  intimatioii 
from  the  insurers  to  retain,  shall  not 
be  allowed  to  set  ap  the  illegality  of 
the  contract  as  a  defence,  in  an  action 
by  the  insured  for  money  had  and  re- 
ceived. Tenant  v.  Elliott,  E.  37  Gm.  3. 

MUTINY, 
See  Indictment,  No.  1,2,  3. 

N 

NATURALIZATION, 

See  Subject. 

NEW  TRIAL. 

1 .  Defendant  brought  a  writ  of  error  on 
the  first  day  of  Term  ;  obtained  a  rule 
nisi  for  a  new  trial  on  the  second  and 
justified  bail  in  error  before  cause 
shewn  ;  this  was  held  to  be  no  objec- 
tion to  his  supporting  the  rule  for  a 
new  trial,  as  a  point  of  importance  vu 
depending  which  would  hare  been 
shut  out  in  the  Court  of  Error.  iSzr 
B.  Hammett  Knt,  and  Others  v.  Sir 
W,  Yea,  Bart.  M.  38  Geo.  3.      149  %. 

2.  Where  no  point  has  been  saved  at  the 
trial,  the  Court  will  not  set  aside  a 
verdict  on  a  question  of  law,  the  jus- 
tice and  conscience  of  the  case  be  with 
it.     Cox  V.  Kitchin,  M.  39  Geo.  3.    338 

3.  If  the  testimony  of  witnesses  on  which 
a  verdict  has  proceeded  be  founded 
on,  and  derive  its  credit  from  particu- 
lar circumstances,  and  those  circum- 
stances be  afterwards  clearly  falsified 
by  affidavit,  the  Court  will  grant  a  new 
trial.  Lister f  One,  c5-c.  v.  MundeU,E. 
39  Geo.  3.  427 


PRINCIPAL  MATTERS. 


NOLLE  PROSEQUI, 

See  Practice,  No.  11, 12. 

NONSUIT, 
See  BANKaupT,  No.  7. 

NONSUIT, 

JUDQMBNT  AS   IN  CASE  OF, 

See  PaACTiC£,  No.  2.  38. 

1.  Judgment  as  in  case  of  a  nonsuit  may 
be  entered  up  against  the  Demandant 
in  a  writ  of  right.  Almgill  et  ux.  v. 
Pier  son  and  Others^  M,  38  Geo.  3. 

Page  103 

S.  Nor  will  the  Court  relieve  him  if  he 
has  conducted  himself  unfairly  towards 
the  tenant  in  the  course  of  the  pro? 
ceedings.  ib. 

NOTICE, 

^SeeBAiL,  No.  13.  15. 
Bail  Bond,  No.  2. 
Bills  of  Exchange,  No.  4,  5,  6*. 
PaACTiCE,  No.  31. 
Tithes,  No.  1. 

NUISANCE. 

A.  hayin?  a  house  by  the  road  side,  con- 
triacted  with  B.  to  repair  it  for  a  stipu- 
lated sum,  B.  contracted  with  C  to  do 
the  work,  and  C.  with  D.  to  furnish  the 
materials :  the  servant  of  D,  brought 
a  quantity  of  lime  to  the  house,  and 

f laced  it  in  the  road,  by  which  the 
1aicitifF*s  carriage  was  overturned : 
held  that  i4,  was  answerable  for  the 
damage  sustained.  Bush  y.  Steinman, 
E.  39  Geo.  3.  40^ 


(S^e  Bond. 


O 
OBLIGATION, 


P 

PARDON, 
See  Pleading,  No.  15. 


PARTITION. 

1.  The  8  ^  9  Will  3.  c.  31.  s.  1.  wbicb'&}4 
rects  the  form  to  be  pursued  in  a  writ  of 
pai'tition,  applies  only  to  cases  wUere 
the  tenant  does  not  appear.  JMMnr* 
Bullock  and  others^  M.  39Cr^»  SC^'^^ 


^»#. 


■,i 
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PARTNERS, 
Sea  CoNsioHMBiiT,  No.  1. 

I 

1.  A.  B.  C.  and  D.  were  partMMi.iq^  a 
banking-house  at  Xtoerpoo/,   aiid%:C. 
and  D.  also  carried  on  a  sepaiate  aitr- 
cantile  concern  in  London:  J»'&  hnmg 
accepted  bills  payable  at  tbe  hosse 
of  C.  and  D.  employed  A»  B.  C.  and 
D.  to  get  them  paid  accordipglf ,  tad 
agreed  to  deposit  with  them  g^ood  bills 
indorsed  by  him,  for  the  f>uipA^''tlt 
enabling  them  so  to  do;  A,  B.  C*  aii4 
D,  debited  /.  i$>.  in  account  for  his  ac- 
ceptances, and  credited   him  for  all 
the  bills  which  he  deposited ;  some  of 
the  bills  so  deposited  by  /.  5.  w^re- re- 
mitted by  A.  B.  C.  and  D.lto  p-tfkA 
p.  iipon  the  general  account  between 
the  two  houses,  and  before  any  of  the 
acceptances  of  J.  S.  became  due  both 
houses  failed,  and  /.  S,  was  oblieedt  to 
pay  his  own  acceptances :  held  'that 
the  assignees  of  C.  and  D.  were  fn* 
pitied  to  retain  against  /.  5.  the  bills 
remitted  to  them  by  A.  p,  (X  apd'D. 
Bolton  ▼.  Puller,  T.  36  Geo.  3.       S39 
2.  Held  also,  that  it  made  no  difierebce 
that  one  of  the  bills  remitted  did  not 
arrive  in  London  till  after  the  bank- 
ruptcy of  C.  and  D.,  though  sent  by 
^.  B.  C.  and  D,  before  that  event,  t6. 

a. 

PARTY  WALLS. 

1.  If  the  lessee  of  a  house  at  a  rack-rent 
underlet  it  at  an  advanced  rent,  &e  is 
liable  to  contribute  to  the  expences  of 
a  party-wall  built  under  die  14  Oeir.  3, 
c.  78.  Sangster  v.  Birkhead,  T.  38  G.  3, 

303 

2.  Nor  is  the  operation  of  the  Statntir'itt 
all  varied  by  any  covenants  to  r^jpSir, 
entered  into  by  the  landlord  and  tenant* 
Sangster  v.Birkkead,  T.  3fr&-3.     f6^ 
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PAUPER, 
GdsTS,  No.  2,  3,  4. 

PAYMENTS, 

Sse  AirvuiTT,  No.  6. 
B0VD9  No.  3. 

1.  If  it.  tenant  for  life,  subject  to  forfeit- 
ure, remainder  over  to  B.,  lease  to 
C.  for  a  term,  and  afterwards  appre- 
hending that  he  has  forfeited,  acquiesce 
ia  B**B  claiming  and  receiving  the  rent 
from  C,  A*%  executor,  on  shewing 
that  he  acquiesced  under  a  false  appro* 
henston,  taay  recover  from  C  the 
amount  of  rent  erroneously  paid  to  B. 
WSUami^  Executor^  ^c.  v.  Bartholo- 
mew^ M.  39  Gto,  3.  Pc^t  326 

PAYMENT  Of  MoviT  xvto  Court, 

&e  Peactice,  No.  24. 
Tkvdee,  No.  1« 

PENAL  ACTION. 

J.  The  Court  will  not  give  leave  to  com- 
pound in  a  penal  action  after  verdict, 
unless  the  Defendant  can  shew  circum- 
stances which  entitle  him  to  such  an 
indulgence.  Crawder  v.  Wagstaff^  E. 
37  Geo.  3.  18 

%  In  compounding  a  penal  action  on  the 
post-horse  act,  which  gives  costs  to  the 
prosecutor,  the  Court  will  allow  the 
prosecutor  to  receive  the  deficient  du- 
ties (not  amounting  to  40s.)  and  full 
costs  of  suit,  though  together  exceed- 
ing the  40s.  paid  to  the  crown.  North 
q.  t.  V.  Smart,  T.  37  Geo.  3.  51 

PERJURY. 

I .  Qtt.  Whether  any  one  giving  his  tes- 
timony under  a  commission  issuing  out 
of  a  court  of  law  for  the  examination 
of  witnesses  in  Scotland,  could  be  con- 
victed of  perjury.  CalUand  v.  Vaughan, 
B.  38  Geo.  3.  210 

PLEADING, 
See  Costs,  No.  5. 

COVZNAVT,  No.  2. 
DiSCONTINUAKCE,  No.  1. 

EviOfiNCE,  No.  3,  4,  5;  6. 


it 


u 


ExECPToa    and    Apmivuteatoi, 

No.  2. 
Indictmevt,  No.  I.  2,  3,  4* 
Iksu&ancb,  No.  6. 
Libel,  No.  2,  3. 
Misnomer. 

Practice,  No.  20,  21.  42. 
Tender,  No.  1. 
Variance,  No.  6. 

1.  In  debt  for  rent  ag^ainst  a  mesne  ts- 
signee,  the  original  lessor  csDBot  lepif 
per  fraudem  to  a  plea  of  sssigoBeaC 
where  the  Defendant  derives  no  bese- 
fit  from  the  premises.  Taiflor  v.  iSShn 
and  Othert^  E.  37  Geo.  3.        Pegeil 

2.  Qtc.  Whether  the  replication  «r 
/randem  can  ever  be  good  to  Boa  s 
plea?  t6.  A, 

3.  If  a  dedaration  od  a  baiUboad  cot- 
>clude,  '^  whereby  an  actios  hath  sc- 
**  crued  to  the  Plaintiff  to  demand  snd 

have  of  the  Principal  (instead  of  the 
bail)  and  that  the  Prm^pal  hsth 
^  not  paid,  j^.**  it  is  bad  on  spedsl 
demurrer.  Morgan  v.  Sargent,  T. 
37  Oeo.  3.  58 

4.  If  the  replication  to  a  plea  in  abate- 
ment of  the  writ  begin  '<  that  the  said 
declaration  ought  not  to  be  quashed,* 
but  conclude  properly,  it  is  wdl 
enough,  for  such  words  may  be  re- 
jected as  surplusage.  Sabine  t.  R 
Johnstone,  T.  37  Geo.  3.  60 

5.  The  reversion  of  lands  demised  to  the 
Defendant  for  years  is  conveyed  to  A. 
and  B.  and  the  heirs  of  JB.  in  trust  for 
A.  and  his  heirs ;  A.  declares  singly  oa 
a  covenant  contained  in  the  lease;  and 
after  setting  out  the  above  title  witkoti 
averring  the  death  of  B,  states  himielf 
to  be  ''  thereby  seised  of  the  revecsioo 
in  his  demesne  as  of  fee.'*  This  is  bad 
upon  demurrer.  Scott  v.  Godmn,  T. 
37  Geo.  3.  67 

6.  In  actions  on  contracts,  if  all  the  par* 
ties  having  a  right  to  sue,  are  not  made 
co-plaintiffs,  it  is  in  bar.  ib.  73 

7*   Semb.  contrd   in    actions  on  torti. 

75 

8.  But  where  all  the  proper  parties  aze 
not  made  co-defendantSt  uiisoBljiD 
abatemeau  t&.  73 

9.1^ 
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^.  The  plea  de  u^urii  ntd  praprid  ahs^, 
toH  cau$i  to  a  cogoizance  tor  rent  in 
arrear  is  bad  upon  special  demurrer. 
Jonei  V.  Kitchin,  T.  37  Geo.  3. 

Page  76 

1 0.  It  is  only  to  be  received,  where  the 
defence  set  up  is  matter  of  excuse. 
t6.  80 

1 1.  Not  where  any  right  or  interest  is  as- 
serted, ib,  ib. 

12.  Nor  where  the  defence  turns  upon  the 
plea  of  commandment;  but  the  com- 
mandment must  be  answered,  ib.      ib. 

13.  The  master,  wardens,  and  common- 
alty of  a  company  cannot  sue  for  a 
penalty  forfeited  to  the  master  and 
wardens  to  the  use  of  the  master, 
wardens  and  company.  Feltmaker^ 
Company  y.  Davis^  M.  33  Geo,  3.      98 

14.  The  first  count  in  a  declaration  in 
debt  for  a  penalty  under  a  by-law, 
set  forth  the  charter  empowering  the 
company  to  make  by-laws,  the  by- 
law made  and  the  breach  of  it;  the 
second  count  omitting  the  above  par- 
ticulars, stated  the  penalty  as  being 
forfeited  '*  under  and  by  virtue  of  a 
certain  by-law  of  the  company  before 
that  time  duly  made,  jrc."  and  this 
count  on  special  demurrer  was  held 
bad.  t6.  ib. 

15*  A  pardon,  if  pleaded,  must  be  aver- 
red to  be  under  the  great  seal.  Bull  v. 
TiU,  H.  3B  Geo.  3.  199 

16*  If  the  lord  set  up  a  custom  to  have 
the  best  live  or  dead  chattel  as  a  heriot; 
Qtf.  if  the  tenant  can  modify  that  cus- 
tom by  pleading  another,  that  the  ho- 
mage shall  assess  a  compensation  in 
lieu  of  the  heriot?  Far  kin  v.  Radcliffe^ 
T.  38  Geo.  3.  282 

17.  The  omission  of  **  And  thereupon  the 
said  J.  S.  complains"  in  the  beginning 
of  a  declaration  of  trespass  on  the  case, 
is  no  cause  of  special  demurrer.  Dob^ 
$on  V.  Sir  W.  Heame^  Knt.  and  Ano- 
thtr,  H.  39  Geo.  3.  366 

18*  A.  agreed  with  B.  to  let  him  land, 
rent  free,  on  condition  that  il.  should 
have  a  moiety  of  the  crops;  while 
the  crop  was  on  the  ground  it  was 
nppraised *  for  both  parties:  A.  de- 
cl8^  in  indehUattu  asstimptit  for  a 


moiety  of  the  value  of  the  crops  sold' 
to  B.  without  stating  the  special  agree- 
ment, and  held  that  he  might  wdl  do 
so,  as  the  special  agreement  was  exe- 
cuted by  the  appraisement,  and  th* 
action  arose  out  of  something  coUa* 
teral  to  it.  PouUer  v.  KUUngheek^  E. 
39  Geo.  3.  Page  Z&I 

19.  To  debt  for  an  escape*  Defendant 
pleaded  a  negligent  escape,  and  volun- 
tary return,  since  which  the  prisoner 
had  been  safely  kept;  Plaintiff  in  bis 
replication  admitted  the  negligent  es- 
cape and  voluntary  return,  but  alleged 
that  the  prisoner  had  not  been  safely 
kept  since  that  time,  having  again 
escaped,  which  was  a  different  escape 
from  that  mentioned  in  the  plea,  aM 
the  same  for  which  the  ^tion  was 
brought;  Defendant  in  his  rejoinder 
traversed  the  allegation  that  the  pri- 
soner had  not  been  safely  kept,  and 
then  pleaded  to  the  latter  part  of  the 
replication,  as  to  a  new  assignment,  a 
negligent  escape,  voluntary  return  and 
safe  keeping  since,  in  the  same  manner 
as  in  the  plea;  this  latter  part  of  the 
rejoinder  was  held  bad  on  special  de- 
murrer. Griffiths  V.  Eyies,  K  39  Gm.  3. 

413 

20.  A  plea  that  if  the  prisoner  escaped 
several  times  (without  speeifying  tbem) 
he  returned  as  often,  is  bad.  t6.        ib, 

21.  If  bail  plead  the  bankruptcy  of  their 
principal  in  their  own  discharge,  th^ 
must  plead  it  circumstantiaUy,  or  it 
will  be  bad  on  special  demurrer.  Don- 
nelly  v.  Dunn,  T.  39  Geo.  3.  448 

22.  Or  on  general  demurrer.  Beddame 
and  Another  v.  Holbrook  and  Another^ 
T.  39  Geo.  3.  460  n.  (6) 

23.  Semb.  That  it  cannot  betleaded  at 
all.  ib.  "^  *. 

24.  A.  declared  in  case  against  B.  for 
sinking  his  boat,  and  arar  averring  a 
non-feasance  in  B.  as  the  cause,  stated 
him  to  have  acted  ymih  great  force  and 
violence  in  accomplishing  the  injury; 
A.  recovered,  and  on  error  broognt 
because  the  action  should  have  been 
trespass,  not  case,  and  bacMie  tbe  two 
actions  were  mixed,  ihe  Court  fdbmd 

the 
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<?r- 


'     the  concludiQgf  expressions  to  the  non- 
'    feasaace  stated,  and  held  that  the  de- 
claration would  support  the  judgment. 
Turner    v.    Hawkins,    in    Error,    E, 
d^Geo.  3.  Page  472 

'Si'.  In  an  action  on  a  promissory  note  by 
'  th'e  indorsee  against  the  maker,  notice 
'  '  of  ^e  indorsement  need  not  be  aver- 
'tedl    Remolds  v.  Darts,  M.  37  Geo.  3. 
.    :  625 

•^61  Nan  damnificatus  cannot  be  pleaded 
'  'to'  debt  on  bond  conditioned  for  the 
'  ^Vment  of  a  sum  of  money  at  a  certain 
nay^  though  it  appear  by  the  conditions 
'to  haVe  been  given  by  way  of  indem- 
iiity.    Hohnes  v.  Rhodes,  H.  37  Geo.  3. 

638 
^  Debt  on  bond  conditioned  for  J.  S. 
rendering  account  to  the  Plaintiffs  of 
kll  monies  which  he  should  receive  as 
their  agent.  Defendant  pleads  per- 
formance in  the  words  of  the  condi- 
tibn;  Plaintiffs  reply  that /.  5.  received 
divers  sums  of  money  amounting  to 
20001.  belonging  and  relating  to  the 
Plaintiffs*  business  as  their  agent,  and 
hath  not  rendered  to  the  Plaintiffs  an 
iLCCoant  of  the  said  2000/.  or  any  part 
'  thereof:  this  replication  being  speci- 
'  ally  demurred  to  for  generality,  was 
held  sufficient.  Shum  v.  Earring  ton, 
ff.  37  Geo.  3.  640 

PLEDGE, 

^e  Bills  of  Exchanor  and  Promis- 
.    ftoRY  Notes,  No.  1,2,  3. 

PLEDGES, 
See  Reflevin,  No.  I. 

POLICY, 

See  llTSURANCE. 

POWER. 

1.  If  an  estate  in  fee  be  devised  to  a  feme 
covert,  with  a  power  annexed  to  dis- 
pose of  the  estate  without  the  con- 
troul  of  her  husband,  such  power  is 
void,  being  inconsistent  with  the  fee 
given  in  the  first  instance.  Goodhill  v. 
Iprigkam,  H.  38  Geo.  3.  192 


PRACTICE, 

See  Appidatit. 

Amendment,  No.  1. 

Attachment. 

Attorn.ey,  No.  3. 

Bail. 

Bail  Bond. 

Bail  Piece. 

Bank  Act,  No.  1,  2. 

Bankrupt,  No.  10. 

PosD,  No.  1. 

Courts,  No.  1,  2.  4,  5. 

Costs. 

Distringas,  No.  1,  2, 

iSxECUTION. 

Misnomer,  No.  4. 

Penal  Actions,  No.  1,  2. 

Prisoner. 

Process,  No.  1. 

Right,  Writ  of. 

Replevin,  No.  3. 

Tender,  No.  1. 

Vabiance,  No.  2,  3,  4,  5. 

Venditioni  exponas.  No.  1. 

Venue. 

Verdict. 

Usury,  No.  3. 

1 .  The  Court  will  not  put  off  a  trial  it 
the  instance  of  the  Defendant,  on  ac- 
count of  the  absence  of  a  material  wit- 
ness, if  he  has  conducted  himself  un- 
fairly, or  been  the  cause  of  any  im- 
proper delay.  Saunders  v.  PUtman,  E- 
37  Geo.  3.  Page  33 

2.  The  Court  of  C.  B.  will  make  the  pay- 
ment of  costs  for  not  proceeding  to 
trial  a  terni  of  discharging  a  rule  for 
judgment,  as  in  case  of  a  nonsuit.  Jol- 
liffe  V.  Morris,  E.  37  C?eo.  3.  3S 

3.  The  Court  will  set  aside  a  regular 
judgment  on  an  affidavit  of  merits, 
though  bankruptcy  is  intended  to  be 
pleaded.     Evans  v.  GUI,  T.  37  (?«.  3. 

bi 

4.  It  is  in  the  discretion  of  the  Coort 
to  put  a  Defendant  under  terms  wbo 
moves  to  have  the  issues  levied  under 
several  distringas^  restored  to  him o& 
his  appearance  according  to  10  Geo.  3. 
c.  50.  5.  4.  Cazcdet  v.  DubqUt  ^• 
37  Geo.  3.  81 


PRINCIPAL  MATTERS. 


5.  Th<  Cburt  will  not  gpraht  an  attach- 
ment for  non-performance  of  an  award 
pending  an  action  brought  on  the 
award ;  nor  allow  the  Plaintiff  to  wave 
the  action  in  order  to  apply  for  the 
attachment.      Badley  v.  Loveday,  T. 

37  Geo.  3.  Page  81 

6.  An  order  for  the  discharge  of  an  in- 
solvent under  the  Lord's  act,  5. 16.  can- 
not be  made  by  a  Judge  in  Term  time, 
though  summonses  were  taken  out  in  va- 
cation, and  the  order  only  delayed  till 
the  beginning  of  Term  by  an  irregu- 
larity in  the  affidaviL  Haskins  v.  jftfor- 
m,  M,  38  Geo.  3.  93 

7.  The  Court  will  give  leave  in  the  first 
instance  to  enter  up  judgment  on  a 
verdict  reduced  by  an  award.  Hig'- 
ginson  v.  Nesbitt,  M.  37  Geo,  3.        97 

8.  The  Court  will  not  order  a  bail-bond 
to  be  delivered  up  to  be  cancelled,  be- 
cause the  place  where  the  affidavit  to 
hold  to  bail  was  sworn  is  not  mentioned 
in  the  jurat.     Symmers  v.  Wason,  M. 

38  Geo,  3.  1 05 
9*  A  Defendant  by  perfecting  bail  above 
•     was  held  to  wave  all  objections  arising 

from  the  bank  act,  37  Geo,  3.  c.  45.  to 
the  sufficiency  of  the  affidavit  on  which 
he  was  held  to  bail.  Chapman  v.  Snow, 
M.  38  G,  3.  132 

10.  But  length  of  time  seems  to  be  no  such 
waver.  Fenwick  v.  Hunt,  M,  38  Geo,  3. 
B.R.  133  ri. 

11.  The  Court  will  not  allow  a  Defend- 
-  ant  to  strike  out  the  entry  of  a  judg- 
ment of  nolte  prosequi  entered  by  the 
Plaintiff  on  one  of  the  counts  of  the 
declaration  after  it  has  been  demurred 
to.     MUliken  v.  Fox  and  Another,  M, 

.    38  G.  3.  157 

12.  Nor  will  the  Court  in  that  stage  of 
the  proceedings  determine  a  question  of 

'  .   costs  respecting  such  a  count,  ih.     ib, 

13.  C  by  virtue  of  an  order  from  B,  to 
'      receive  all  money  due  to  him  on  a  par- 
ticular account,  obtains  three  out  of 

^  four  instalments  due  from  A,  io  B,  on 
J  that  account;  these  payments  are  af- 
terwards questioned  by  B,  who  brings 
-  his  action  against  A,  for  the  whole 
»  sum,  and  at  the  same  time  C.  demands 
(      the  fourth  instalment :  An  application 


to  the  Court  by  i4.  to  stay  proceedingf 
in  the  action  against  him  by  B.  on  his 
paying  the  fourth  instalment  to  such 
person  as  they  should  appoint,  was  re- 
fused. Macdonald  v.  Pasleyj  M.  38 17. 3. 

161 

14.  If  a  party  proceed  aeainst  a  Defend- 
ant by  action  and  indictment  for  the 
same  assault,  the  Court  will  not  com- 
pel him  to  make  his  election.  Jone$  ▼• 
Clay,  U.  38  G.  3.  191 

15.  Defendant  before  the  action  com- 
menced quitted  the  kingdom,  leaving^ 
another  in  possession  of  his  house  and 
goods ;  Plaintiff  having  served  a  sum- 
mons to  appear  at  the  house,  distrained 
the  goods  to  compel  an  appearance; 
and  held  regular.  Sir  Willtam  Siaines^ 
Knt,  and  Another  v.  Johannot,  H. 
31  Geo,  3.  20a 

16.  The  Court  will  not,  by  patting  ofi  a 
trial  or  other  indirect  means,  compel  a 
party  to  consent  to  a  commission  .for 
the  examination  of  witnesses  in  '$cot'» 
land,  Calliand  v.  Vaughan^  H.  3%  6^,3. 

210 

17.  Where  contradictory  verdicts  have 
been  found  on  a  poltcy-of  insnrai^cei 
and  a  third  action  brought  against  an- 
other under-writer,  the  Court  wi||.  ^ot 
put  off  the  trial  to  enable  him  to  apply 
to  a  Court  of  Equity  for  a  cpmmiation 
to  examine  witnesses  in  Scotland  to  the 
same  facts  which  were  given  in  evi- 
dence on  the  last  trial,  ib.  .  t6. 

18.  At  least  if  he  has  obtained •  time  to 
plead  on  the  usual  terms,  t^.         '•  i6* 

19.  It  is  not  sufficient  to  stick  up  a  no- 
tice of  declaration  in  the  office,  if  the 
Defendant's  last  place  of  abode  he 

I  ■■ft*" 

known;  for  it  ought  to  be  served  there. 
Hohten  v.  Culltford,  H.  38  Geo.  3. 

214 

20.  To  assumpsit  on  a  bill  of  exchange* 
the  Court  will  not  allow  a  Defendant 
to  plead  the  general  issne,  and  that 
the  bill  was  given  on  a  stock-jobbing 
transaction  contrary  to  7  Geo.  21  c.  8. 
Shaw  V.  Everett,  H,  38  GeO,  3.      ^222 

21 .  Nor  the  general  issue  and  alien  endnj 
to  a  declaration  on  a  pbli<^  of  insur 
ranee.  .  Angerstein  v.  VdS^hanl  'H. 
3S  Gko.  3.  SBil^^a. 

22.  %e 
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S2.  The  Court  will  not  restrain  a  Defend- 
ant from  pleading*  the  statute  of  Itmita- 
tivns  on  setting  aside  a  regular  interlo- 
cutory judgpnent.  Maddocks  v.  Holmes 
and  Others,  E.  38  G.  3.  Poge  228 

23.  A  Defendant  must  take  adrantag^  of 
an  irregularity  in  the  writ  before  ap- 
pearance. Fax  and  Another  v.  Money, 
E.  38  Geo.  3.  250 

24.  Payment  of  money  into  Court  is  an 
admission  of  a  legal  demand  only.  Rib- 
bans  y.  Crichett,  E.  38  Geo.  3.        264 

85.  The  Court  will  not  make  a  rule  on  a 
Plaintiff  who  brings  an  action  on  a 
bond,  to  allow  an  officer  of  the  stamp- 
duties  to  inspect  the  bond,  because  the 
Defendant  suspects  it  to  be  forged. 
Chetwfnd  v.  Marnell,  Executor,  ^c.  E. 
38Gf«o.  3.  271 

26.  The  Court  will  not  allow  a  Plaintiff  to 
•ign  judgment,  because  the  Defendant 
rwuaes  to  pay  for  half  the  paper-books 
delivered  to  tlie  Judges;  this  case  be- 
ing within  Uie  rule,  H.  35  Geo.  3.  Ful- 
ham  ▼.  Bagshaw,  T.  33  Geo.  3.       292 

27.  PlaintiflT  cannot  sign  judgment  for 
want  of  a  plea  without  demanding  one, 
though  Defendant  has  neglected  to 
take  the  declaration  out  of  the  office. 
WhUe  y.  D^nt,  M.  39  Geo.  3.         341 

28.  Taking  out  a  summons  before  a  Judge 
to  stay  proceedings  on  the  bail-bond  is 
a  waver  of  any  irregularity  in  the  no- 
tice of  declaration.  Davis^  One,  ^c. 
Assignee  of  the  Sheriff  v.  Owen  and 
Another,  M.  39  Geo.  3.  342 

29.  So  taking  any  step  in  a  cause  is  a 
waver  of  any  irregularity,  ib.  344 

30.  If  a  Defendant  be  supersedeable  for 
want  of  judgment  being  entered  up  in 
time,  but  not  actually  discharged,  he 
cannot  be  detained  in  an  action  on  tlie 
judgment.  Pierson  v.  Goodwin,  M. 
39  Geo.  3.  361 

31.  If  notice  of  a  writ  of  inquiry  to  be 
executed  at  a  particular  hour  and  place 
be  continued,  the  notice  of  continuance 
need  not  express  any  hour  or  place. 
Jones  v.  Chune,  One,  ^c.  IL  39  Geo.  3. 

363 

32.  The  Court  of  C.  B.  will  not  stay  pro- 
ceedings in  an  action  on  an  attorney's 
bill  brought  subsequent  to  tlie  order  of 


a  Judge  of  anodicr  Comt  fcr  its  tu* 
ation,  but  prerioua  to  thai  tantiQD 
having  taken  place.  Su^aUem,  Ou, 
ire.  V.  Watson  and  Others,  H.39Qm.Z. 

Pogt265 

33.  Where  judgment  has  gone  by  deUt 
on  a  promisaoiT  note,  no  irregslsntj 
previous  to  the  jadgment  can  be  shevs 
as  cause  against  referring  the  note  to 
the  prothonotary.  Peil  ▼.  Brosn,  H, 
39  Geo.  3.  369 

34.  Service  of  a  declaration  in  ejectmot 
on  one  of  two  tenants  in  possessioo  ii 
good  service  on  both,  boe  ex  dm. 
J.  BaUey  v.  Roe,  H.  39  Oeo.  3.      969 

35.  A  Defendant  cannot  demand  a  bill  of 
particulars  till  after  appesiranee.  Kddts 
V.  Blanchard,  H.  39  Geo.  3.  378 

36.  The  mere  acknowledgment  of  the 
wife  of  the  tenant  in  possession  tka! 
she  has  received  a  declaration  in  ejectr 
meat,  will  not  bind  her  hnsband.  Gesi- 
tide  ex  dem.  Read  t.  Badtide,  H. 
39  Geo.  3.  384 

37.  Service  of  a  declaration  in  cjectacst 
on  a  person  appointed  by  the  Court 
of  Chancery  to  manage  an  estate  fa 
an  infant,  is  not  sufficient.  GeodWk 
ex  dem.  Roberts  and  Wife  ▼.  Baditiik 
H.  39  CUo.  3.  385 

38.  The  Defendant  may  rule  the  Plaiatiff 
to  enter  the  issue,  and  move  for  judg- 
ment as  in  case  of  a  nonsuit  in  the 
same  Term.  Peeters  v.  Throgmortcft, 
E.  39  Geo.  3.  387 

39.  The  Court  will  not  on  motion  strkt 
out  a  part  of  a  plea  which  contsioi 
double  matter.  Griffiths  ▼.  Eyks,  E. 
39  Geo.  3.  413 

40.  The  Court  will  not  put  off  a  trial  oo 
account  of  the  absence  of  a  material 
witness,  if  by  his  evidence  the  defence 
of  slavery  is  intended  to  be  established. 
Robinson  v.  Smyths  T.  39  G^eo.  3.     454 

41.  A  replication  t^ing  issue  onapict 
of  payment  to  debt  on  an  annuity 
bond,  must  be  signed  by  a  Seijeat 
EUis  and  Wife  v.  Govey,  T.  39  Geo.  i 

469 

42.  In  an  order  to  enlarge  the  time  (or 

pleading,  the  first  and  last  days  tie 

both  reckoned  inclusively.   Pftasmi" 

Jackson,  E.  36  Geo.  3.  479 

an 


PRINCIPAL  MATTERS. 


43.  If  the  daaiagei  giren  by  a  Terdict  be 

•  redttced  by  an  award,  under  an  order 
€f  nut  priuif  which  has  been  made  a 

.  rttle  of  Couriy  the  party  is  entitled  to 
have  the  postea  delivered  to  him  without 
aiy  application  to  the  Court.    Grima 

.    Y.  JVattA,  E.  36  Geo.  3.  Page  480 

PREMIUM, 
At  Insoeahce,  No.  2. 

PRISONER, 

Sie  Ihsolvikt. 

Practice,  No.  30. 

Warraitt  of  Attoekby,  No.  1. 

1 ,  Tha  Court  will  discharge  a  Defendant 
out  of  custody  who  is  in  execution  at 
the  suit  of  a  Plaintiff  some  time  since 
deceased,  ou  whose  part  no  will  has 
been  proved,  nor  any  administration 
grantcSd,  and  whose  family  on  notice 
of  a  motion  for  the  above  purpose  de- 
dines  interfering.  Broughton  r.  Mar- 
tm,M.  3BG60.3.  176 

d.  A  prisoner  after  judgment  aeainst  him, 
may,  notwithstanding  the  allowance  of 
a  writ  of  errorj^  be  charged  in  execu- 
tion. Fisher  r.  M^Namara,  T.  38  Ceo.  3. 

292 

3.  The  Court  has  no  power  to  discharge 
a  Defendant  out  of  execution  on  the 
eround  of  a  commission  of  bankruptcy 
having  been  issued  against  him  by 
the  Plaintiff.  M'Master  v.  Kett,  T. 
38  Geo.  3.  302 

4.  A  prisoner  in  custody  on  mesne  pro- 
cess is  supersedeable,  unless  a  copy  of 
the  declaration  be  delivered  before  the 
end  of  the  term  after  the  process  is 
returnable.  Bfyth  v.  Harriion,  T. 
36  Geo.  3.  535 

PRISONER  AT  WAR, 
See  Aliev  ERamr,  No.  1. 

PRIVILEGE, 
See  Attorney,  No.  1,  2. 

PRIZE. 

1.  If  goods,  the  produce  of  Spain^  pur- 
chased for  British  subjects  resident  here, 
by  a  neutral  agent  resident  in  Spam, 


partly  before  hostilities  between  the 
two  countries,  partly  after,  and  ship- 
ped for  England  on  board  a  neatnU 
vessel  ostensibly  bound  for  Ostend^  to 
be  taken  by  a  British  privateer,  diey 
are  lawful  prize,  though  the  ship  will 
be  restored.  Louisa  Margaretha^  Hen- 
slop,  3d  AprU  1781.  Page  M9  n. 

PRIZE  MONEY. 

1.  It  seems  that  nothing  but  a  power  of 
attorney  or  a  will  complying  with 
the  provisions  of  26  Geo»  3.  c.  63;  and 
32  Geo.  3.  e.  34.  will  warrant  a  pay- 
ment to  a  third  person  of  money 
due  from  the  public  to  sailors  or 
marines.     Macdonald  y.  Padey^  Jf. 

38  Geo.  3.  161 

PROCESS, 

See  Ambkdment,  No.  1, 2. 
Execution,  No.  2,  3. 
Variance,  No.  2,  3, 4,  5.  7. 

1.  If  a  capias  per  continuance  he  fetfe'd 
on  the  same  day  as  the  original  eankCs^ 
a  new  original  capitis  may  be  sued  out 
to  warrant  it,  though  such  new  origi- 
nal bear  teste  before  the  cause  of  action 
accrued.  DaviSf  One,  ^c.  Aaignee  qf 
the  Sheriff  v.  Owen  and  Another,   M. 

39  Geo.  3.  342 

PROHIBITION. 

1.  The  Court  of  Common  Pleas  has  no 
power  to  issue  an  original  writ  of  pro* 
hibition  to  restrain  a  Bishop  from  com- 
mitting waste  in  the  possessions  of  his 
see.  Jefferson  ▼.  The  JBttAsp  of  JDar- 
ham  and  Others,  M.  38  Geo.  3.       105 

2.  At  least  at  the  suit  of  an  uninterested 


person. 

3.  It  seems  that  no  Court  of  Como^on 
Law  has  that  power.  ib. 

4.  But  it  may  be  doubtful  whether  the 
Court  of  Chancery  has  not  ? 

PROMISE. 

1 .  If  one  person  make  a  promise  to  an- 
other for  the  benefit  of  a  third,  that 
third  person  may  maintain  an  action 
upon  it.  Marchington  ▼.  Vernon  and 
Others,  G.  H.  SUtings,  T.  27  Geo.  3. 

B.  R.  lai ». 


Index  to  mfi 


PROMrSES 

TO  PAT  TRB  DIBT>  OF  TBIKD  PXBSOXt, 

Sm  Fbavm,  Sutnte  of. 

PROMISSORY  NOTE, 
■Sm  Lokss  Act,  No.  I. 
Bills  of  Exchanok. 


RECOGNIZANCE, 
&«  Ammdheht,  No.  2. 
Bail,  No.  17,  tS. 

RECOVERY, 
•Ste  Common  Recovebv. 

REFERENCE, 

5lM  Cost),  No.  I. 

REGISTRY, 
SetSnir.Jio.  1. 

RELEASE, 
See  BoxD,  No.  2. 

ExBCVTOR    and    Adhinirtra' 
No.  4. 

RENT, 

.See  PAYMENT,  No.  I. 


payment  or  the  rent  in  amar, 
witb  all  coats,  thoagfa  the  am 
tendered  before  with  cobIb  d[ 
time.     Hi^i*s  v.  SkroU,  H.  2 

4.  The  condition  o(  a  replerio  bo 
Batta6ed  by  a  prosecuttoo  of 
in  the  couoty  court,  but  thi 
if  removed' by  re.  fa.  lo.  im 
perior  court,  nutst  be  prosecoi 
with  effect,  and  a  return  mad 
judged  there.  Gmlim  T.  Bob 
39  Geo.  3. 

RIGHT,  Writ  or, 
S^NoHBUiT,  Jadgment  as  in  ( 

No.  1,2. 
1.  The  Court  will  not  permit  i 
joined  in  a  writ  of  right  to  ' 
by  a  jury,  instead  of  the  gruM 
thougn  both  parties  desire  iL 
V.  Harvty,  H.  38  Geo.  3. 


S 

SALE, 

See  Fkauds.  Statute  of,  No.  S. 
Siiirs,  No.  1. 

SERVICE, 

See  Practic»,  No.  34.  36,  37, 
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SLANDER, 


See  Libel. 


SLAVERY, 
See  Practice,  No.  40. 

SMUGGLING. 

i^  If  g^oods  prohibited  from  being  sold  in 
this  country  by  1 1  4*  12  WUl.  3.  e.  10. 
are  taken  out  of  a  warehouse,  and  put 
on  board  a  vessel  as  if  for  exportation, 
Jmt  in  fact  with  a  view  to  be  relanded, 
they  are  liable  to  be  seized,  though 
no  actual  attempt  to  reland  them  has 
been  made.  TFtiioa  r.  Sawndert^  E. 
38  Geo.  3.  Page  267 

SOAP, 
See  Excise,  No.  I,  2. 

STAMPS, 
gee  Insolvent,  No.  4. 

STATUTES  CITED  ob  commented 

UPON. 

Edw.  I. 

3.  c.  25.  (Stat  of  Westminster,  1.)      71 
6.  c.  5.  s.  13.  (Sut  of  Gloucester)  108. 

113.  116.  117 
c.  8.  (Stat,  of  Gloucester)  county  court. 

76 

13.  c.  2.  (Stat,  of  Westminster,  2.)      379 

c.  14.  (Westminster,  2.)     108,   109. 

111.116.  121,  122 

c.  46.  rStat.  Westminster,  2.)  14 

35.  C.2.  (n«  rector,  Sfc.)  108.  113.  117. 

119 


Hbn.  III. 

20.  c.  4.  (Stat,  of  Merto») 
52.  c.  23.  {Marlbridge) 

14 
108.117 

Edw.  III. 

4.  c.  7.  (Executors) 

330 

Hbk.  VI, 

8.  c.  12.  (Amendmeat) 
t3.  c  9.  (Bail  Bond) 

138 
826 

YOl,  I, 

HiN.  VIL 

3.  c.  10.  (Interest  In  error) 

Page  29 

Hen.  VIIL 

32.  c.  1.  (Willi) 
27.  c.  10.  (Uses) 

577 

Edw.  VL 

.  fi 

2  4- 3.  c.  13.  (Tithes) 

3  4*  4.  c.  3.  (Approvement) 

458 
14 

Elie. 

1 3.  c.  7.  f .  1 1 .  (Bankrupt)  45.  tS.  49 

c.  10.  (Restraining  Sut.)  114 

43.  c.  2.  (Poor)  236 

Jac.  I. 

1.  c.  3.  (Restraining  Stat.)  114 

c.  15.  s.  13.  (Bankrupt)  45 

c.  22.  (Leather)  229 

3.  c.  8.  (Bail  in  error)  249 

2 1 .  c.  1 9.  s.  1 1 .  (Bankrupt)  82.  84 

Caii.II.  • 

17.  c.  7.  (Distress)  380 
29.  c.  3.  s.  4.  (Sut  of  Frauds)  159.  307, 

37T.V397 


•       •    fc 


Will.  ^  Mart. 

2  &SS.  1.  c.  5.  (Distress)  214 

4  jr  5.  c.  20.  (Docketing  Judg^enU) 

30S 
c.  21.  (Prisoners)  536 

Will.  III. 

7  5-  8.  c.  4.  (Treating  act)  ,      j^ 

c.  22.  (Ship  registry)       ^        483 

8  4-  9.  c.  27.  (Prisoners)   .       .  *       .538, 

c.  31.  (Partition)  1344. 

9  j-  10.x.  44.  (East  India  Company)  274 
1 1 1- 12.  c.  10.  (Bandannoes)  267 


Anve. 

8.  c.  14.  s.  l.(Rent) 
10.  c.  19.  s.  19.  (Soap  duty) 


366 
189 


Geo.  I« 

7.  c.  21.  (£bs/ Indies)  274 

7.  5^a^  1.  c.  21.  s.  2.  (East  Ii»dia  Tirade) 

3.553 
9.  c.  7.  (Poor)  236 

ITT  Geo. 
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Gxo.  11. 

2.  c.  23.  5. 23.  (Attoniies)        Page  263 

3.  c.  14.  (East  Indies)  274 

4.  c.  28.  (Tenant  holding  over)    310. 

385  n. 

'5.  c.  30.  (Bankrapt)   49.  95.  428.  450. 

467 

7.  c.  8.  (Stock-jobbing)  222 

11.  c.  19.  8. 22.  (Avowry)  78.  213 

5. 1 3.  (Ejectment)  570 

14.  c.  15.  (Judgment  as  in  case  of  a  non- 
suit) 103 
17.  c.  17.  (East  Indies)                       274 

22.  c.  27.  (Court  of  Requests,  Stmtkwark) 

23.  c.  2 1 .  s.  34.  (Soap  duty)  1 89 
c.  33.  (Court  of  Conscience,  Middle- 

sex)  12.  33.  223 

32.  c.  28.  (Lord's  act)  92.  143.  270.  336 


Geo.  III. 


189 
269 
274 
81 
177 
303 


5.  c.  43.  s.  20.  (Soap  duty) 

6.  c.  40.  8,  6.  {African  trade) 
10.  c.  47.  (East  Indies) 
10.  c.  50.  8,  4.  (Issues) 

13.  c.  63:  5.  44.  (India) 

14.  c.  78.  (Party  Walls) 
17.  c.  26.  s.  I.  (Annuity)    64.  208.  224. 

396.  454.  482 

20.  c.  45.  (Levant  bill)  351.  n.  (1) 

c.  51 .  (Post-horse  duties)  51 

24.  Sess.  2.  c.  47.  (Smuggling)     187.  267 

c.  48.  8.  10.  (Soap  duty)     189 

25.  c.  44.  (Insurance)  319.  352 
c.  80.  (Attornies  certificate)  4 

26.  c.  57.  (East  Indies) 
c,  60.  (Ship  registry) 
c.  63.  8. 1.  (Prize-money) 

28.  c.  56,  (Insurance) 

31.  c.  69.  (Canal  act) 

32.  c.  34.  8.  1,2.  (Prize-money) 


274 
483 
161 
318.  346 
213 
161 


33.  c.  52.  (East  India  Company)         273 

34.  c.  9.  French  property  (see  Holland)   1 
c.  69.  (Insolvent  act)  477 

37.  c.  28.  (Prisoners)  336 

c.  45.  s.  9.  (Bank  act)    132.  176.  344 
c.  70.  (Inciting  to  meeting)  180 

c.  90.  (Stamps)  270 

c.  97.  (American  treaty)  430 

STAYING  PROCEEDINGS, 

iSSee  Annuity,  No.  10. 
Bond,  No.  1. 


See  Peactice,  No.  28.  30. 
Replevin,  No.  3. 

SUBJECT. 

1.  A  natural  bom  subject  of  this  on 
admitted  a  citizen  of  the  United  8 
of  America^  either  before  or  afb 
declaration  of  American  indepeiM 
may  be  considered  a  subject  o 
United  States,  so  as  to  be  enthl 
any  commercial  privileges  grtal 
the  subjecu  of  the  United  Stah 
treaty.  Marryati  ▼.  fTt^sofi  ts  1 
E.  39  Geo.  3.  Paj 

2.  Even  though  the  subjects  of  this 
try  be  prohibited  from  exercising 
privileges,  ib, 

SUGGESTION, 
See  Courts,  No.  1,  !^.  4. 

SUPERSEDEAS, 

See  Practice,  No-  30. 
Prisoner,  No.  2.  4. 

1.  A  writ  of  error  operates  as  a 
sedeas  from  the  time  of  the  allo^ 
not  from  the  time  of  service.     C 
V.  Simpson,  E.  36  Geo.  3. 

2.  Bail  must  therefore  be  put  in 
four  days  from  the  former  perioc 

SURETY, 
See  Guaranty. 

T 

TENANTS, 
See  Landlobd  and  Tevant. 

TENDER. 

If  Defendant  bring  money  into  O 
a  plea  of  tender.  Plaintiff  may 
out,  though  he  reply  that  the 
was  not  made  before  action  b 
Le  Grew  v.  Cooke,  Af .  39  Geo.  2 

TIME, 

See  Guaranty,  No.  1. 
Market,  No.  K 
Practice,  No.  4^^ 

I 


I 
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1  Reasonftble  time  is  a  question  of  law. 

Skeibell  r.  Pairhain,  E.  39  Qeo.  3. 
r  PageZ^% 

I  TITHES, 

''See  EriDEKCB,  No.  10. 

J«  If  a  compositioQ  for  tithes  be  made  by 

A.  as  proprietor,  and  he  lease  them  to 

B,  whose  interest  is  afterwards  put  an 
^     end  to  by  il.  before  any  alteration  is 

made  in  the  composition,  A,  cannot 
determine  it  without  six  months  no- 
tice.    Wyhurd  v.  Tuck^  T.  39  Qeo.  3. 

458 

''2.  If  A.  execute  a  lease  of  tithes  to  B. 

'  on  a  day  subsequent  to  their  severance, 
bat  previous  to  their  being  carried 
away  by  the  landholder,  B,  cannot 
maintain  an  action  on  the  2  ^  3  Ed,  6. 
c.  13.  as  the  right  to  the  tithe  vested 
in  A.  immediately  on  severance,  ib,  ib. 

3.  Qu.  Whether  if  one  only  of  two  joint 
tenants  execute  an  assignment  of  a 
lease  of  tithes,  the  person  claiming  un- 
der that  lease  can  support  an  action 
for  not  setting  them  out  ?  Wyhurd  v. 
Tuck,  T.  39  O.  3.  458 

TOLL, 

See  Market,  No.  2. 

If  toll  be  merely  claimed  of  the  indivi- 
dual members  of  a  corporation  exempt 
from  toll,  an  action  will  lie  on  the  writ 
de  euendo  quieium  de  Theolonio  in  the 
name  of  the  corporation.  The  Mayor, 
Sfc,  of  London  v.  The  Mayor  jrc.  ojf 
Lynn,  E.  36  Geo.  3.  487 

TRADE, 
See  ScjBjECT,  No.  1,2. 

1.  Under  the  treaty  concluded  in  1795 
between  this  country  and  the  United 
States  of  America,  confirmed  by 
37  Oeo.  3-  c.  97.  it  is  not  necessary  that 
the  trade  conceded  to  the  Americans 
by  the  13th  article  should  be  direct 
from  America  to  the  British  settle- 
ments in  the  East  Indies.  Marryat  v. 
Wilson  in  Error,  E.  39  Geo.  3.       430 

2.  It  may  be  carried  on  circuitously 
through  any  country  in  Europe,  in- 
cluding Great  Britain*  ib,  ib. 


TRADING  ILLEGAL, 

See  Illegal  Contract,  No.  5> 
In^surance,  No.  10. 
Prize,  No.  1. 

TREATING  ACT. 

1.  It  being  contrary  to  the  7 1*  8  WUl.  3. 
c.  4.  for  a  candidate  to  furnish  provi- 
sions to  any  voter,  after  the  teste  of 
the  writ,  an  innkeeper  cannot  recover 
against  a  candidate  for  provisions  so 
furnished  at  his  request.  RU>bans  v. 
Crickett,  E.  38  Qeo.  3.  Page  264 

TREES, 
See  Common. 

Executors  and  Administrators, 
No.  3. 

TRESPASS, 

See  Executors  and  Administrators, 
No.  3. 
Pleading,  No.  24. 

TRIAL, 
See  Practice,  No.  1,  2.  16, 17, 18.  40, 

TROVER, 
See  Banrru^tct,  No.  1.  9. 

TRUSTEE, 
iSief  Pleading,  No.  5.  8. 

1.  If  a  person  jointly  interested  with  an 
infant  in  a  lease,  obtain  a  renewal  to 
himself  only,  and  the  lease  prove  bene* 
ficial,  he  shall  be  held  to  have  acted  at 
trustee,  and  the  infant  may  claim  hit 
share  of  the  benefit.  Ex  parte  Grace, 
H.  39  Geo.  3.  376 

2.  But  if  it  do  not  prove  beneficial,  be 
must  take  it  upon  himself.  t6.  ib. 

V 

VARIANCE, 

See  Evidence. 

Misnomer,  No.  1,  2,  3. 

1.  The  Plaintiff,  a  sailor,  declared  for 
52/.  105.  for  run-money,  and  gare  ia 
evidence  a  note  for  52/.  lOr.  for  r«ii^ 
money,  with  an  addttiooal  itipokCioil 

T  T  2  written 
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trritten  after  signature  of  the  note, 
for  a  pint  of  rum  per  day,  and  it  was 
held  na  variance.  BapHste  v.  CoMhM^ 
E.  37  Geo,  3.  Page  7 

3.  The  Court  will  not  set  aside  proceed- 
ings for  irregularity  where  the  Plain- 
tin  sues  out  a  quare  clausum  /regit 
.  against  two,  ana  declares  against  one 
.  only,    ^ncer  v.  Scott,  E.  37  Geo.  3. 

19 

3.  In  cases  of  process  not  bailable,  the 
•  writ  may  be  against  several  Defen- 
.  dahts,  and  the  declaration  against  one 

only.  Stables  and  Another  v.  Ashley 
and  Others,  E.  37  Geo.  3.  49 

4.  In  cases  of  bailable  process  it  is  other- 
wise. t6.  ib. 

5.  Arrest  by  the  name  of  "  Weston;** 
declaration  de  bene  esse  ao:ainst  "  Wa- 
son,**  sued  by  the  name  of  "  Weston  i" 
and  held  regular.  Symmers  v.  Wason, 
M.  38  Geo.  3.  105 

6«  Evidence  of  a  house  situate  in  the 
parish  of  M.  will  support  an  averment 
of  a  house  at  S, ;  i^.  being  extra-paro- 
chial, and  both  places  usually  going  by 
the  name  of  S,  Burbige  v.  Jacques, 
E.  38  Geo.  3.  225 

7.  If  a  process  be  served  in  the  name  of 
one  Plaintiff,  and  a  declaration  be  de- 
livered in  the  name  of  two,  it  is  bad* 
Rogers  v.  Jenkins,  H.  39  Geo,  3.     383 

VENDITIONI  EXPONAS. 

The  Court  refused  to  grant  an  attach- 
.ment  against  the  Sheriff,  because  he 
.had  returned  to  a  writ  of  venditioni 
exponas  that  part  of  the  goods  levied 
remained  in  his  hands  tor  want  of 
purchasers.  Leader  v.  Danvers,  M. 
39  Geo.  3.  359 

VENUE. 

1.  In  an  action  on  a  promissory  note,  the 
Court  will  not  change  the  venue  from 
London  to  the  county  where  it  was 
made,  on  the  Defendant's  stating  that 
all  his  witnesses  live  there.  Evans  v. 
Weaver,  E.  37  Geo.  3.  20 

2.  But  if  his  affidavit  shew  the  number  of 
his  witnesses,  and  that  a  serious  incon- 
venience would  arise  from  bringing 
them  up,  it  will.  ih.  ib. 
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3.  The  Court  will  not  change  tbe  veBoe 
in  an  action  on  a  deed  to  the  oooatr 
where  it  was  executed  cm  the  gfoud 
of  the  Defendant's  witnesses  reudlDg: 
there,  if  from  the  pleadings  it  does  sot 
appear  necessary  to  produce  many  vlt- 
nesses  from  that  county  unless  a  ques- 
tion should  be  raised  of  which  a  &ir 
'  trial  cannot  be  expected  there.  Wait 
▼.  Daniely  E.  39  Geo.  3.         Page  425 

VERDICT, 

See  Nsw  Trial. 

Practice,  No.  43. 

Where  a  general  verdict  has  been  ^ven 
on  two  counts,  one  of  which  is  bad, 
and  it  appears  by  the  Judge's  notes 
that  the  jury  calculated  the  damsgei 
on  evidence  applicable  to  the  good 
count  only,  the  Court  will  amend  the 
verdict  entering  it  on  that  coont, 
though  evidence  waa  given  applicable 
to  the  bad  count  also.  WiJham, 
Executor,  Sfc.  t.  Breedon,  M.  39  Geo.  3. 

329 
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USURY. 

1.  A.  being  a  banker  in  the  country 
discounts  bills  at  four  months  for  B. 
and  takes  the  whole  interest  for  the 
time  they  have  to  run;  B.  on  being 
asked  how  he  will  have  the  money, 
directs  part  to  be  carried  to  his  ac- 
count, part  to  be  paid  in  cash  and 
part  by  bills  in  London,  some  at  three, 
some  at  seven,  and  some  at  thirty  days 
sight :  and  held  not  to  be  an  usurious 
transaction,  so  as  to  induce  the  Court 
to  grant  a  new  trial,  since  the  surplus 
of  interest  taken  by  A,  might  be  re- 
ferable to  the  expences  of  remittance. 
Sir  B.  Hammett,  Knt.  and  Others  v. 
Sir  W.  Yea,  Bart.  M.  38  Geo.  3.     144 

2.  Seciis,  if  such  mode  of  remiitance  had 
been  made  a  term  of  the  loan,  ib.     th, 

3.  The  Court  set  aside  a  warrant  of  at- 
torney and  judgment  given  to  secure 
a  loan  which  was  sworn  to  be  usurious 
in  order  to  bring  the  question  of  usury 

before 


i 
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PRINCIPAL  MATTERS. 


before  a  jnry»  bat  refuted  to  order  a 
bill  of  exchange  to  be  delivered  up 
which  had  been  given  to  procure  the 
Defendant's  release  out  of  execution 
on  the  judgment.  Edmondton  r.  Pop  * 
kin,  E.  38  Q90.  3.  270 

W 

WARRANT  Of  ATTORNEY, 

iS^  Common  RECOYsaTy  No.  2.  4. 
Usury,  No.  3. 

If  a  Defendant  in  custody  being  about  to 
execute  a  warrant  of  attorney  to  con- 
fess judgment  be  informed  that  it  must 
be  done  in  the  presence  of  an  attorney 
on  his  part,  and  thereupon  produce  a 
person  as  such,  in  whose  presence  he 
executes  the  warrant  of  attorney,  the 
Court  will  not  set  aside  the  proceedings 
thereon,  because  the  person  so  pro* 
duced  by  the  Defendant  was  not  an 


attorney.     Jlsyes,  OniBf  jrc  y.  Booik^ 
M.  38  Geo.  3.  Pag€  97 

WASTE, 
See  Prohibition,  No.  ly  2,  3, 4. 

WAVER, 
See  Practice,  No.  9,  10.  23. 28, 29. 

WAY,  Right  of. 

One  being  seised  in  fee  of  the  adjoining 
closes  A,  and  B*  over  the  former  of 
which  a  way  had  immemoYially  been 
used  to  the  latter,  devises  B,  "  with 
"the  appurtenances:**  held  that  the 
devisee  cannot  under  the  word  "  ap- 
*'  purtenances"  claim  a  right  of  way 
over  il.  to  B.,  as  no  new  right  of  way 
is  thereby  created,  and  the  old  one  was 
extinguished  by  the  uni^of  seisin  in 
the  devisor.  Whalley  y.  Thompetm  and 
Another,  H.  39  Geo.  3.  371 


THE    END    OF   THE    FIRST    VOLUME. 


Printed  by  M.  C.  Morrb,  Market  PUee,  High  Wycombe. 
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